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Motion  to  dismiss  appeal  denied  September  7,  1915. 
Argued  on  the  merits  January  16,  affirmed  February  6,  1917. 

GEAND    PEIZE    HYDEAULIC    MINES    v.   BOS- 

WELL.* 

(151  Pac.  368;  162  Pac.  1063.) 

Appeal  and  Error— Filing  of  Transcript — Premature  Filing. 

r.  Where  no  exceptions  were  taken  to  the  sufficiency  of  the  sure- 
ties on  an  undertaking  on  appeal,  filed  and  served  on  the  day  of  the 
filing  and  serving  of  notice  of  appeal,  a  transcript  filed  two  days  later 
was  not  prematurely  filed,  and  the  court  could  not  dismiss  the  appeal 
on  that  ground. 

Appeal  and  Error  —  Filing  of  Transcript  —  Jurisdiction  of  Appellate 
Court. 

2.  Under  Section  554,  L.  O.  L.,  providing  that,  on  an  appeal  being 
perfected,  appellant  shall,  within  30  days,  file  a  transcript,  an  appeal 
may  not  be  dismissed  where,  within  30  d^ys  after  perfecting  the  ap- 
peal, an  abstract  was  filed,  containing  all  that  the  rules  of  the 
Supreme  Court  re<]uired  to  be  included  therein,  and  hence  ample  to 
give  thf  court  jurisdiction. 

Appeal  and  Error— Filing  of  Transcript — Premature  Filing. 

3.  An  appeal  may  not  be  dismissed,  on  the  ground  that  the  tran- 
script was  prematurely  filed,  where  it  was  required  on  appellant's 
application  for  a  restraining  order  pending  the  appeal. 

ON  THE  MERITS. 

Mines  and  Hilnerals  —  Public  Mineral  Lands  —  Nature  of  Bight  Ac- 
quired. 

4.  A  person,  locating  mining  claims  under  Sections  3901-3906, 
L.  O.  L.,  acquires  only  a  temporary  possessory  right,  subject  to  divest- 

•Authorities    discussing  the    dififerent  phases  of    the  question  of 

location  of  mining  claims  are  gathered  in  a  comprehensive  note  in 
7  L.  B.  A  (N.  S.)  763.  Bkpobtkb. 

as  Or.— 1  (1) 
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ment  by  failure  to  purchase  or  lease  lands  under  regulations  of  state 
land  board. 

[As  to  discovery  of  minerals  in  mining  claims  and  rights  of 
locator  prior  thereto,  see  note  in  139  Am.  St.  Bap.  154.] 

Public  iMuda — ^Distlnctioii  Between  State  and  Federal  Lands. 

5.  A  distinction  exists  between  the  policy  of  the  federal  gOTem- 
ment  and  the  Oregon  state  government  regarding  the  taking  up  of 

gublic  lands,  the  former  being  for  purposes  of  development  and  the 
itter  to  provide  funds  for  the  public  school  system. 

Estoppel— Bonndailes  of  Ifllning  Claims. 

6.  Where  plaintiff  assisted  defendant  in  entering  a  mining  claim 
actually  withm  his  own  staked  claim  and,  upon  defendant  striking 
"pay-dirt/'  admitted  in  presence  of  witnesses  that  the  claim  belonged 
to  defendant  and  offered  to  buy  it,  and  in  view  of  other  testimony 
offered,  held  that  plaintiff  was  estopped  from  claiming  the  property. 

Estoppel— Mining  Claims. 

7.  Where  the  son  of  an  entrant  of  mining  claims  acquiesced  in  his 
father's  actions  which  estopped  the  latter  from  claiming  lands  entered 
by  defendant,  and  the  son  making  no  objection  to  defendant's  location 
of  the  claim,  the  son  also  is  estopped  from  claiming  the  disputed  land. 

Estoppel — Ownership  of  Bflnlng  Claim. 

8.  Where  a  person,  furnishing  money  for  plaintiff's  use  in  buying 
mining  claims,  asked  to  be  made  a  defendant  in  a  suit  for  lands 
entered  by  defendant  within  plaintiff's  boundaries,  and  asserted  the 
validity  of  defendant's  title,  he  could  not  assert  any  claim  himself 
to  the  disputed  property. 

Mines  and  Minerals— Assignment  of  Mining  Claim— Bights  of  As- 
signee. 

9.  The  assignee  of  a  mining  claim  cannot  claim  any  rights  su- 
perior to  those  of  his  assignor,  unless  he  be  an  innocent  purchaser 
for  value. 

Frauds,  Statute  of— Mining  Claims— Verbal  Option. 

10.  In  view  of  Section  5132,  L.  0.  L.,  making  a  mining  claim  real 
property,  an  interest  therein  cannot  be  created  by  verbal  option. 

Mines   and  Minerals— Option  for  Furchase  of  Mining  Claim — Es- 
toppel of  Assignee. 

11.  In  view  of  evidence  offered  in  dispute  over  mining  claim,  the 
assignee  of  a  contract,  which  was  an  option  for  purchase  of  mining 
lands,  held  not  to  be  an  innocent  purchaser,  and  an  estoppel,  oper- 
ating against  assignor,  will  also  estop  assignee. 

Mines  and  Minerals — Option  for  Furchase  of  Mining  Claim. 

12.  A  contract,  giving  possession  and  right  to  purchase  mining 
property,  but  with  right  to  terminate  the  contract,  held  to  be  an  op- 
tion of  purchase. 

Pleading— Fleading  Legal  Effect^-Constniction  on  Appeal. 

13.  Where  defendant's  answer  did  not  plead  an  estoppel,  but 
pleaded  facts  constituting  an  estoppel,  upon  appeal  they  will  be  given 
their  legal  effect. 
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On  Motion  to  Dismiss. 
From  Josephine:  Frank  M.  Calkins,  Judge. 

Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  the  Grand  Prize  Hydraulic  Mines, 
an  Oregon  corporation,  D.  K.  Sutherland,  T.  M.  An- 
derson and  T.  J.  Anderson  against  E.  Boswell,  R.  J. 
Boswell  and  W.  A.  Akers. 

On  May  11, 1915,  plaintiffs  filed  and  served  a  notice 
of  appeal  to  this  court,  and  on  the  same  day  filed  and 
served  an  undertaking  on  appeal  with  the  United 
States  Fidelity  &  Guaranty  Company  as  surety. 
Plaintiffs  during  the  pendency  of  the  suit  in  the  lower 
court  had  obtained  a  temporary  injunction  restrain- 
ing defendants  from  removing  ore  or  minerals  from 
the  mines  which  are  the  subject  of  the  litigation,  and 
as  the  decree  of  the  trial  court  was  in  favor  of  defend- 
ants, the  decree  also  ordered  the  dissolution  of  the 
injunction,  but,  on  account  of  the  peculiar  conditions 
existing,  delayed  such  dissolution  until  May  14th,  in 
order  to  enable  plaintiffs  to  apply  to  this  court  for  a 
similar  restraining  order,  pending  the  appeal.  Such 
application  was  made,  and  was  heard  by  Mr.  Justice 
Harris  on  May  13th,  at  which  hearing  the  application 
was  granted.  On  May  13th,  prior  to  the  hearing,  a 
transcript  on  appeal  was  filed. 

Motion  to  Dismiss  Denied. 

Mr.  E.  D.  Norton  and  Mr.  Gus  Newbury,  for  the 
motion. 

Mr.  Alfred  E.  Reames  and  Mr.  Bert  Schlesvnger, 
centres 
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Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1-3.  Defendants  move  to  dismiss  the  appeal  upon 
the  ground  that  the  transcript  was  prematurely  filed, 
and  rely  upon  the  decisions  of  this  court  in  the  cases 
of  Graf  V.  Pearcy,  76  Or.  488  (149  Pac.  532),  and  Cook 
V.  City  of  Albina,  20  Or.  190  (25  Pac.  386).  However, 
the  facts  upon  which  these  decisions  are  based  are 
widely  different  from  those  of  the  case  at  bar.  In 
each  of  the  cases  cited,  exceptions  were  taken  to  the 
sufficiency  of  the  sureties,  while  in  this  case  no  such 
exceptions  were  ever  filed.  In  addition,  it  may  be 
noted  that  within  thirty  days  after  the  perfecting  of 
this  appeal,  an  abstract  was  filed  which  contains  all 
that  the  rules  of  this  court  require  to  be  included 
therein,  and  is  therefore  ample  to  give  this  court  juris- 
diction: Section  554,  L.  0.  L.  But  if  it  were  other- 
wise, it  is  obvious  that  the  transcript  was  necessarily 
required  in  the  consideration  of  the  application  for  a 
restraining  order,  and  was  therefore  properly  filed  at 
that  time. 

The  motion  to  dismiss  the  appeal  is  therefore 
denied.  Motion  Denied. 


Affirmed  February  6,  1917. 

On  the  Merits. 

(162   Pac.   10(53.) 

Department  2.     Statement  by  Mr.  Justice  McCam- 

ANT. 

This  is  a  suit  to  have  respondents  declared  trustees 
for  appellants  of  a  right  to  possess  and  purchase  from 
the  state  land  board  about  two  acres  of  school  land 
valuable  for  mining  purposes,  in  the  northwest  quarter 


Feb.  1917.]     Grand  Prize  Hydraulic  ]\Iines  v.  Boswell.      5 

of  lot  2,  section  36,  township  39  south,  range  7  west  of 
the  Willamette  Meridian,  in  Josephine  County.  From 
a  decree  dismissing  the  bill  an  appeal  is  taken  to  this 
court.  At  the  inception  of  the  litigation  the  dispute 
involved  some  additional  land  claimed  by  Mr.  Suther- 
land, but  respondents  relinquished  this  property,  and 
the  only  controversy  has  to  do  with  the  two  acres  of 
land  above  referred  to.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Alfred  E.  Reames  and  Mr.  Bert  Schlesinger,  with 
an  oral  argument  by  Mr.  Reames. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  H.  D.  Norton  and  Mr.  Gus  Newbury. 

Mr.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

It  appears  that  on  or  about  the  fifth  day  of  Febru- 
ary, 1913,  appellants  T.  M.  Anderson  and  T.  J.  Ander^ 
son  located  a  mining  claim  on  the  south  half  of  section 
36,  township  39  south,  range  7  west.  The  claim  was 
called  Grand  Prize  mine.  A  location  notice  was  posted 
near  the  point  where  mineral  was  discovered.  The  claim 
was  staked  out  on  the  ground  and  its  comers  were 
marked.  The  location  notice  was  sworn  to  on  the  2d  of 
April,  1913,  and  recorded  on  the  same  day  in  the  rec- 
ords of  the  Illinois  mining  district,  in  which  the  prop- 
erty is  situate.  It  was  recorded  on  the  5th  of  April 
in  the  mining  records  of  Josephine  County.  The  claim 
as  marked  by  appellants  Anderson  included  the  prop- 
erty in  dispute  in  this  case,  but  a  careful  survey,  based 
on  the  description,  contained  in  the  recorded  notice 
shows  that  this  description  does  not  cover  the  property 
in  dispute.    The  section  of  land  on  which  the  location 
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was  made  was  school  land  belonging  to  the  State  of 
Oregon,  and  appellants  Anderson  were  operating 
under  the  authority  of  Section  3901  to  3906  of  Lord's 
Oregon  Laws.    Section  3901  is  as  follows : 

**Any  citizen  of  the  United  States,  finding  precious 
minerals  upon  any  unsold  lands  of  the  State  of  Oregon 
may  apply  to  the  state  land  board  for  a  lease  of  any 
amount  of  land  not  to  exceed  the  amount  and  dimen- 
sions allowed  by  the  mining  laws  of  the  state  and  the 
United  States/' 

Section  3902  provides  in  part  as  follows : 

**The  manner  of  locating  a  mineral  claim  upon  state 
land  shall  be  in  accordance  with  the  law  of  the  state 
regulating  the  location  of  mineral  claims  on  govern- 
ment lands.'' 

Subsequent  sections  of  the  Code  provide  the  terms 
on  which  such  claims  may  be  leased  and  limit  the 
amount  of  ore  which  may  be  taken  from  them  by  the 
lessees. 

4,  5.  Appellants  contend  that  under  these  sections  of 
the  Code  the  locator  of  a  mining  claim  on  state  school 
land  acquires  a  possessory  right  equivalent  to  that 
granted  by  the  federal  land  laws  to  a  locator  on  the 
public  domain.  We  think  that  there  is  a  distinction 
based  on  the  variant  policy  of  the  federal  government 
and  that  of  the  State  of  Oregon  with  reference  to  their 
lands.  The  federal  government  has  long  since  ceased  to 
administer  the  public  domain  with  a  view  to  the  profit- 
able disposition  of  public  lands.  The  effort  is  rather 
to  promote  the  development  of  the  country,  and  to  that 
end  to  insure  that  the  public  lands  shall  pass  into  the 
hands  of  actual  settlers.  On  the  other  hand,  the  school 
lands  granted  to  the  State  of  Oregon  are  a  trust  for  the 
benefit  of  public  education.  It  is  the  duty  of  the  state 
to  dispose  of  them  for  as  near  their  full  value  as  may 
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be,  and  to  create  thereby  a  continuing  fund  for  the 
maintenance  of  public  schools.  The  act  providing  for 
the  disposition  of  state  lands  has  this  object  in  view 
for  its  paramount  purpose,  and  the  better  to  effectuate 
this  purpose  the  board  of  school  land  commissioners  is 
empowered  to  make  rules  and  regulations  to  carry  out 
the  provisions  of  the  act.  The  right  to  locate  a  min- 
eral claim  on  state  lands  is  granted  to  facilitate  the 
advantageous  sale  of  such  lands.  We  think,  therefore, 
that  when  appellants  Anderson  located  the  Grand 
Prize  mining  claim  they  acquired  only  a  temporary 
possessory  right,  subject  to  be  divested  by  a  failure  to 
purchase  or  lease  the  property  in  accordance  with  such 
reasonable  regulations  as  the  state  land  board  might 
prescribe. 

The  location  of  these  appellants  is  attacked  on  sev- 
eral grounds,  but  we  shall  assume  for  the  purposes  of 
this  opinion  that  the  location  was  valid,  and  that  the 
locators  acquired  thereby  the  rights  incident  to  a  min- 
eral location  on  state  lands.  We  shall  also  assume 
that  the  claim  as  located  included  the  property  in  the 
northwest  quarter  of  lot  2  in  section  36,  which  is  in  dis- 
pute in  this  case.  For  the  proper  understanding  of 
what  follows  it  should  be  said  that  lots  1,  2,  3  and  4 
are  the  southerly  subdivisions  of  the  section ;  that  they 
each  contain  slightly  in  excess  of  40  acres  of  land,  and 
that  lot  1  is  in  the  southwest  comer  of  the  section,  the 
other  lots  extending  in  an  easterly  direction  respect- 
ively therefrom.  Appellants  Anderson  after  locating 
the  mine  continued  to  work  it,  taking  out  enough  gold 
to  pay  their  living  expenses.  Their  development  ex- 
tended well  over  the  property,  and  included  at  least  two 
diggings  on  the  portion  of  the  property  in  dispute  in 
thiscase. 
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It  appears  that  at  a  meeting  of  the  state  land  board 
held  on  April  22,  1913,  action  was  taken,  directing  the 
clerk  to  notify  the  holders  of  mining  claims  in  the  sec- 
tion in  question  that  they  must  either  purchase  or  lease 
the  lands  claimed,  and  that  in  default  of  such  pur- 
chase or  lease  the  lands  would  be  offered  for  sale  to 
the  first  applicant.  A  letter  to  this  effect  was  written 
by  the  clerk  of  the  state  land  board  under  date  of  April 
24,  1913,  to  appellant  Sutherland,  and  the  contents  of 
this  letter  were  made  known  by  Mr.  Sutherland  to 
T.  M.  Anderson.  As  the  result  of  this  notification, 
T.  M.  Anderson,  under  date  of  June  11,  1913,  applied 
for  the  purchase  of  the  north  half  of  lots  3  and  4  in 
section  36.  After  some  correspondence  with  the  clerk 
of  the  state  land  board  the  application  was  accepted 
and  on  July  15,  1913,  a  contract  was  entered  into  with 
him  for  the  purchase  of  this  property  for  $600,  $120  of 
the  purchase  price  being  paid  in  cash.  On  receipt  of 
this  contract,  under  date  of  July  21,  1913,  Mr.  Ander- 
son wrote  the  clerk  of  the  state  land  board  the  follow- 
ing letter : 

**I  received  the  recept  and  certificate  for  the  purches 
of  40  acers  in  Lot  3  and  lot  4  of  section  36,  it  is  all 
right  onley  it  cuts  me  short  in  the  length  of  my  two 
mining  claims  and  leaves  out  the  west  end  whare  I  am 
working  and  if  you  will  sell  me  660  feet  by  660  feet 
making  10  acers  in  lot  2  joining  the  west  end  of  my 
claims  it  will  make  my  claims  all  most  as  they  are 
located  what  makes  it  short  you  bound  me  to  the  sec- 
tion line,  I  am  a  poore  man  and  have  worked  hard  on 
this  ground  and  I  think  you  can  fix  it  so  I  can  have  the 
10  acers  in  lot  2  and  make  the  payments  from  next  year 
on.    Please  let  me  know.'' 

On  July  23d  the  application  blank  was  forwarded  to 
Mr.  Anderson,  and  under  date  of  July  27th  he  acknowl- 
edged receipt  of  the  blank  in  the  following  letter : 
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**I  received  the  application  blank  for  the  10  acers  in 
lot  2  and  it  is  all  right.  It  will  make  my  ground  com- 
plete. I  will  return  it  with  $30.00  inside  of  30  days 
and  I  trust  that  will  be  all  satisfactory.'* 

Under  date  of  August  11th,  Mr.  Anderson  applied 
in  his  own  name  for  a  10-acre  tract  substantially  equi- 
valent to  the  northeast  quarter  of  lot  2  in  section  36. 
This  application  was  allowed  by  the  state  land  board, 
and  a  similar  contract  of  purchase  was  issued  to  Mr. 
Anderson.  In  transmitting  the  $30  required  to  make 
the  first  payment  on  this  purchase,  Mr.  Anderson  in- 
quired of  the  clerk  whether  there  were  any  applications 
for  the  purchase  of  lot  1  or  the  rest  of  lot  2  in  section 
36.  He  was  advised  that  up  to  August  14,  1913,  the 
board  had  received  no  such  applications.  The  50  acres 
so  purchased  included  most  of  the  land  located  as  the 
Grand  Prize  claim,  but  did  not  include  the  2  acres  which 
is  the  property  in  dispute.  Mr.  Anderson  made  no 
further  attempt  to  purchase  the  property  in  the  portion 
of  section  36  with  which  we  are  concerned  in  this  case, 
but  on  October  16th  he  made  an  application  to  purchase 
from  the  state  land  board  48.73  acres  of  land  lying 
north  of  lots  2,  3  and  4  in  this  section,  and  this  appli- 
cation was  also  allowed  by  the  state  land  board.  We 
think  it  is  significant  that  Mr.  Anderson  made  no  effort 
to  purchase  the  northwest  quarter  of  lot  2.  There  is 
evidence  in  the  record,  other  than  the  foregoing  corre- 
spondence, to  the  effect  that  Mr.  Anderson  had  aban- 
doned all  idea  of  buying  this  land. 

The  evidence  is  very  conflicting  as  to  whether  Mr. 
Anderson  thought  that  his  purchase  from  the  state  in- 
cluded all  the  land  which  he  had  staked  off  as  included 
in  the  Grand  Prize  location.  We  do  not  find  it  neces- 
sary to  determine  this  disputed  question  of  fact.  It 
appears  that  respondent  R.  Boswell  came  into  the 
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neighborhood  on  August  9,  1913,  and  remained  there 
until  September  8th.  While  he  was  in  the  neighbor- 
hood appellant  T.  M.  Anderson  advised  him  to  buy 
from  the  state  the  property  immediately  adjoining  on 
the  west  that  which  Mr.  Anderson  had  purchased.  We 
quote  from  Mr.  BoswelPs  testimony: 

**Q.  Eight  now  go  ahead  with  your  statement  about 
his  advice  to  you  with  reference  to  the  purchase. 

*'A.  He  advised  me  to  purchase  land  adjoining  him 
on  the  west,  said  it  was  a  good  buy,  and  that  he  had 
bought  all  he  wanted,  he  told  me  that  first  he  had 
bought  40  acres  and  found  that  he  had  bought  short; 
that  they  measured  there,  him  and  Bill  Akers  or  his 
son — ^I  think  it  was  Bill  Akers,  he  said,  measured  with 
him,  and  found  that  40  brought  him  just  to  his  pan- 
ning hole  or  about  that,  and  that  he  had  written  the 
state  land  board  and  they  had  consented,  and  I  think 
at  that  time  his  application  was  in  for  10  acres  more, 
and  he  said  that  10  acres  would  be  all  of  the  land  he 
wanted.*' 

Subsequent  to  the  foregoing  interview  another  inter- 
view took  place,  which  is  described  by  Mr.  Boswell  as 
follows : 

**Q.  Now  in  the  meantime  during  the— from  the  time 
you  had  moved  back  to  your  old  camp  up  to  the  8th  of 
September,  did  you  have  any  talk  or  conversation  with 
Mr.  Anderson! 

**A.  I  did.  •  •  The  evening  of  the  6th  or  7th  him 
and  Uncle  Dan  Sutherland  came  over  the  trail  from 
Holland  and  came  by  the  camp,  and  Anderson  advised 
me  then  if  I  was  going  to  buy  any  of  this  land  that  I 
had  better  get  busy  and  do  it  or  I  would  get  left.  •  • 

'*13.  Well,  what  steps  did  you  take,  if  any,  toward 
the  purchase  of  any  land! 

**A.  I  told  him,  very  well,  I  would,  and  he  said  we 
would  better  come  down  the  next  day,  and  he  would 
help  me;  he  had  an  application  blank  there,  a  blank 
one,  and  he  would  make  a  plat  or  help  me  make  one  of 
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the  land  that  we  both  thought  that  I  had  better  take, 
and  that  I  had  better  go  out  and  send  it  at  once. 

**Q.^  Now,  Mr.  Boswell,  before  this  time  did  he  say 
anything  to  you  with  reference  to  these  lands  as  to 
their  values  for  prospecting  and  mining  purposes! 

**A.  Yes,  sir. 

**Q.  What  did  he  say  about  that? 

**A.  He  said  it  was  a  good  buy,  and  that  he  had 
struck  it  good  there,  and  was  going  to  make  some 
money,  and  that  some  day  him  or  somebody  else,  who- 
ever he  sold  it  to,  would  find  the  ledge  above  him  that 
too  is  placer.  It  was  his  opinion  and  pretty  near  all 
mining  men  that  that  slough  had  come  from  quartz 
some  place  above,  and  when  that  was  found,  and  that 
the  land  adjoining  him,  if  nothing  was  ever  found  on 
it,  would  be  worth  some  money,  any  way  a  few  thou- 
sand dollars  if  they  struck  it  rich  on  the  claim. 

**Q.  Did  you  say  that  there  was  an  application  pre- 
pared at  that  timet 

**A.  Yes,  sir.  •  • 

**Q.  Who  prepared  it? 

**  A.  T.  M.  Anderson  made  a  plat  of  the  land  we  con- 
cluded I  had  better  apply  for,  and  the  next  morning 
him  and  Willtam  Akers  and  myself  went  down  to  a 
neighbor's  about  four  miles  below,  and  the  neighbor 
filled  out  the  application,  and  T.  M.  Anderson  and  Mr. 
Akers  witnessed  it. 

**Q.  Well,  do  you  say  that  the  neighbor  filled  out  the 
application;  what  do  you  mean  by  that — did  the  neigh- 
bor insert  the  description? 

**A.  Yes,  sir,  from  the  plat. 

**Q.  At  whose  direction? 

**A.  At  T.  M.  Anderson  and  myself,  at  our  direc- 
tions. 

**Q.  Were  you  as  familiar  with  the  descriptions  up 
there  as  Mr.  Anderson  was? 

'*A.  No,  sir. 

'*Q.  State  whether  or  not  you  relied  upon  the  de- 
scriptions which  he  suggested  to  you. 

^^A.  I  did. 
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"Q.  And  were  those  descriptions  included  in  the  ap- 
plication t 
*'A.  Yes,  sir.^' 

It  appears  that  the  application  referred  to  in  the 
foregoing  testimony  was  amended  by  Mr.  Boswell  in 
order  to  meet  the  views  of  the  state  land  board  as  to 
the  property  which  it  could  properly  sell  him,  and  that 
finally,  on  November  21,  1913,  he  presented  an  appli- 
cation for  the  purchase  of  57.05  acres  of  land  includ- 
ing the  northwest  quarter  of  lot  2  in  section  36,  which 
covers  the  property  in  dispute  in  this  case.  This  ap- 
plication was  accepted,  and  a  contract  for  the  sale  of 
this  land  was  executed  in  favor  of  Mr.  Boswell.  Mr. 
Boswell 's  further  testimony  in  regard  to  the  matter 
is  as  follows : 

*'Q.  At  whose  suggestion  did  you  make  that  applica- 
tion? 

''A.  T.  M.  Anderson's. 

''Q.  State  whether  or  not  he  gave  you  the  descrip- 
tions to  fill  out  that  application. 

**A.  He  did.  •       • 

*'Q.  What  was  it  that  he  told  you  that  induced  you 
to  apply  for  those  particular  lands? 

'*A.  He  told  me  that  the  land  was  for  sale,  and  they 
was  going  to  lose  it  as  they  wasn't  going  to  buy  it  from 
the  state,  he  had  understood  that  somebody  would  buy 
it,  and  I  might  as  well  have  it,  as  somebody  else." 

The  foregoing  testimony  is  corroborated  by  other 
witnesses,  and  can  scarcely  be  said  to  be  controverted. 
The  name  of  T.  M.  Anderson  appears  on  the  first  ap- 
plication presented  by  Mr.  Boswell  to  the  state  land 
board  under  date  September  8th.  Mr.  Anderson's 
contention  about  the  matter  is  that  he  entertained  a 
mistaken  view  of  the  law,  and  was  under  a  misappre- 
hension as  to  the  correct  boundaries  of  the  land  which 
he  had  purchased  from  the  state.    We  think  that  his 
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views  of  the  law  were  not  materially  at  fault,  and  that 
if  he  was  in  error  as  to  the  boundaries  of  the  property 
which  he  had  purchased,  the  error  was  a  negligent  one 
into  which  he  would  not  have  fallen  if  he  had  exercised 
any  reasonable  degree  of  diligence. 

Mr.  Boswell  left  the  neighborhood  on  September  8th 
and  did  not  return  until  December  27th.  He  testifies 
that  he  made  a  pocket  compass  survey  of  the  property 
which  he  had  purchased  from  the  state,  some  time  dur- 
ing the  week  intervening  between  Christmas  and  New 
Year's  Day.  In  January,  1914,  Mr.  Boswell  and  his 
son,  E.  J.  Boswell,  began  to  work  the  property  in  dis- 
pute, and  continued  to  work  thereon  during  the  months 
of  January  and  February;  during  the  first  week  of 
March  they  ran  into  a  rich  pocket  of  pay-dirt.  During 
all  of  the  time  when  the  Boswells  were  working  on  the 
property  in  dispute,  the  work  was  in  plain  sight  of  the 
Grand  Prize  mine  and  in  the  immediate  vicinity.  Both 
T.  M.  Anderson  and  T.  J.  Anderson  saw  the  work  as  it 
proceeded  from  day  to  day,  and  were  well  aware  that 
the  place  where  the  Boswells  were  working  was  within 
the  boundaries  of  the  Grand  Prize  mine  as  staked  out 
by  them. 

While  there  is  some  conflict  in  the  testimony,  the  pre- 
ponderance of  the  testimony  is  greatly  to  the  effect  that 
no  objection  was  offered  by  anyone  to  the  work  which 
the  Boswells  were  doing.  A  few  days  after  Mr.  Bos- 
well had  made  his  strike  Mr.  T.  M.  Anderson  admitted 
in  the  presence  of  four  witnesses  that  the  strike  was  on 
Mr.  Boswell 's  property  and  expressed  pleasure  at  Mr. 
Boswell 's  good  fortune.  In  the  presence  of  these  same 
four  witnesses  Mr.  Anderson  made  an  offer  to  buy  the 
property  from  Mr.  Boswell. 

6.  In  view  of  the  foregoing  facts  we  have  no  hesita- 
tion in  holding  that  appellant  T.  M.  Anderson  is 


14        Oband  Prize  Hydraulic  Mines  v,  Boswell.     [83  Or. 

estopped  from  claiming  the  property  in  dispute  as 
against  R.  Boswell  and  his  son,  R.  J.  Boswell,  who 
claim  under  him.  The  case  is  not  to  be  distinguished 
from  Sharkey  v.  Candiani,  48  Or.  112, 126  (85  Pac.  219, 
7  L.  R.  A.  (N.  S.)  791).  In  this  case  two  of  the  owners 
of  the  Louise  and  the  Lucky  Boy  No.  4  mining  claims 
marked  out  a  claim  for  the  defendant  which  he  located 
as  the  Doctor  lode.  The  defendant  worked  this  claim 
for  a  time  with  the  knowledge  of  the  owners  of  the 
Louise  and  Lucky  Boy  No.  4  claims  and  without  objec- 
tion on  their  part.  After  the  defendant  had  discovered 
a  valuable  body  of  ore,  an  investigation  was  made,  and 
it  was  found  that  the  Doctor  claim  encroached  on  the 
Louise  and  Lucky  Boy  No.  4  claims,  and  that  the  de- 
fendant was  trespassing  on  plaintiffs'  property.  The 
court  found  that  all  parties  had  labored  under  a  mis- 
take as  to  the  true  boundaries  of  the  Louise  and  Lucky 
Boy  No.  4  claims,  but  that  the  owners  of  these  claims 
were  nevertheless  estopped  to  assert  title  to  the  prop- 
erty in  dispute.  The  court,  speaking  through  Mr. 
Justice  Moore,  said : 

*' Experience  in  the  mining  regions  teaches  that  loca- 
tions of  mineral-bearing  rock  are  frequently  made  on 
public  land  for  speculative  purposes  only,  and  are  often 
considered  of  little  value  until  paying  ore  is  discovered 
in  the  immediate  vicinity,  when,  without  any  expense  to 
the  locators,  they  may  become  of  immense  worth. 
Such  possible  fluctuations  in  value  demand  a  different 
rule  from  that  which  usually  governs  vested  estates  in 
land,  and  necessitates  immediate  assertion  of  inchoate 
rights  in  mining  claims,  when,  by  the  exercise  of  reason- 
able diligence,  the  locators  could  have  discovered  that 
their  premises  were  being  invaded.  Dyson,  Standish 
and  Frank  and  Fred  Sharkey,  who  are  experienced 
miners  and  should  have  known  the  location  of  the 
boundaries  of  the  Louise  and  of  the  Lucky  Boy  No.  4 
mining  claims,  ought  to  be  estopped  to  assert  that  they 
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had  any  interest  therein  in  conflict  with  the  claim  of 
Candiani  as  originally  indicated  on  the  ground.  To 
allow  them  to  assert  an  adverse  claim  to  that  part  of 
the  Doctor  lode  now  in  controversy,  as  it  should  be 
surveyed,  would  be  violative  of  every  principle  of 
equity  and  result  in  rewarding  them  for  encouraging 
the  development  of  the  property/' 

The  foregoing  case  does  not  stand  alone,  but  is  in 
harmony  with  a  number  of  other  decisions  of  this  court. 
In  Bloch  V.  Sammons,  37  Or.  600  (55  Pac.  438,  62  Pac. 
290),  it  was  held  that  a  party  who  encourages  another 
to  buy  at  execution  sale  is  estopped  to  dispute  the 
title  of  such  execution  purchaser;  the  fact  that  the 
encouragement  is  given  under  a  mistaken  view  of  law 
does  not  relieve  from  the  estoppel. 

In  Clark  v.  Hindman,  46  Or.  67,  75  (79  Pac.  56),  the 
facts  were  as  follows:  Plaintiff's  father  had  conveyed 
to  her  certain  property  in  Baker ;  he  pointed  out  to  her 
the  line  dividing  the  property  conveyed  from  other 
property  which  he  retained,  and  plaintiff,  in  reliance  on 
these  representations,  built  a  house  on  the  property 
supposed  to  be  conveyed.  It  subsequently  transpired 
that  plaintiff's  house  extended  beyond  the  true  bound- 
aries of  her  land.  Plaintiff's  father  conveyed  to  the 
defendant  who  sought  to  eject  plaintiff  from  the  prem- 
ises on  which  she  encroached.  It  appeared  that  the 
representations  on  which  plaintiff  had  acted  were  made 
as  the  result  of  an  honest  mistake.  The  defendant  was 
nevertheless  held  to  be  estopped.    The  court  said : 

''When  a  party,  under  a  misapprehension  of  his  legal 
rights,  by  word  or  act,  places  another  party  in  an  at- 
titude of  hostility  to  such  rights,  he  must  submit  to  the 
loss  which  his  conduct  has  occasioned :  Fahie  v.  Pres- 
sey,  2  Or.  23  (80  Am.  Dec.  401).  Hindman,  in  ignorance 
of  ids  own  title,  evidently  encouraged  plaintiff  in  ex- 
pending money  to  build  her  house,  and,  having  done  so. 
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he  and  those  claiming  under  him  cannot  subsequent 
thereto  assert  such  title  to  her  injury.'' 

To  the  same  effect  are  Ashley  v.  Pick,  53  Or.  410,  417 
(100  Pac.  1103) ;  Bush  v.  Roberts,  57  Or.  169  (110  Pac. 
790) ;  La  Forest  v.  Downer,  63  Or.  176  (126  Pac.  995). 

7.  The  question  remains  as  to  whether  the  other 
parties  interested  in  the  Grand  Prize  mine  are  in  a 
position  to  assert  a  claim  to  the  property  in  dispute. 
The  testimony  shows  that  T.  J.  Anderson  is  the  son  of 
T.  M.  Anderson.  At  the  time  of  the  trial  he  was  21 
years  of  age ;  he  seems  to  have  acquiesced  in  all  that  his 
father  did  in  the  matter.  He  was  personally  familiar 
with  the  work  done  by  the  Boswells,  and  knew  that  this 
work  was  done  on  property  which  had  been  staked  out 
as  part  of  the  Grand  Prize  mine.  He  made  no  objec- 
tion. He  consented  to  the  purchase  by  his  father  in 
his  father's  name,  from  the  state  land  board,  of  prop- 
erty which  included  the  bulk  of  the  Grand  Prize  loca- 
tion. At  the  inception  of  this  suit  he  executed  an  affi- 
davit to  the  effect  that  he  had  not  authorized  anyone  to 
use  his  name  as  a  party  plaintiff,  and  made  a  similar 
statement  verbally  in  the  presence  of  two  witnesses 
who  have  testified  in  the  cause.  We  think  that  he  ought 
not  to  be  permitted  to  claim  the  property  in  dispute  as 
against  the  Boswells. 

8.  It  is  admitted  that  W.  A.  Akers  furnished  a  part 
of  the  money  which  was  paid  by  T.  M.  Anderson  on 
account  of  the  purchase  price  of  the  property  pur- 
chased by  him,  and  that  Aiers  was  part  owner  in  the 
Grand  Prize  mine.  Akers  was  made  a  party  defendant 
to  the  cause  on  his  own  petition,  and  as  a  witness  he 
strongly  asserts  the  validity  of  Boswell 's  title. 

9.  The  only  remaining  party  whose  rights  are  to  be 
considered  is  Grand  Prize  Hydraulic  Mines.  Under 
the  rule  applied  in  Clark  v.  Hindman,  46  Or.  67  (79 
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Pac.  56),  this  party  cannot  claim  any  rights  superior 
to  those  of  T.  M.  Anderson,  unless  it  was  an  innocent 
purchaser  for  value. 

10.  It  appears  that  on  September  5,  1913,  T.  M. 
Anderson  gave  a  verbal  option  of  some  sort  to  Thomas 
Wilson  of  Manhattan,  Nevada.  It  is  provided  by 
Section  5132,  L.  0.  L.,  that  a  mining  claim  shall  be 
deemed  real  property,  and  it  follows  as  a  corollary 
that  an  interest  in  a  mining  claim  cannot  be  created  by 
a  verbal  option.  Under  date  of  October  24,  1913,  an 
agreement  was  entered  into  between  T.  M.  Anderson, 
Martha  Anderson,  T.  J.  Anderson  and  W.  A.  Akers,  as 
parties  of  the  first  part,  and  Thomas  Wilson  and  A.  C. 
Stock,  as  parties  of  the  second  part;  this  agreement 
was  subsequently  and  on  November  13,  1913,  assigned 
to  Grand  Prize  Hydraulic  Mines.  Whatever  right  the 
latter  party  has  in  the  premises  must  grow  out  of  this 
agreement.    The  agreement  is  in  part  as  follows : 

''This  agreement,  made  this  24th  day  of  October, 
1913,  between,  T.  M.  Anderson  and  Martha  Anderson, 
his  wife,  T.  J.  Anderson  and  W.  A.  Akers,  both  unmar- 
ried, all  of  Holland,  Oregon,  parties  of  the  first  part, 
and  Thomas  Wilson  of  Manhattan,  Nevada,  and  A.  C. 
Stock  of  Reno,  Nevada,  parties  of  the  second  part,  wit- 
nesseth :  The  parties  of  the  second  part  have  elected  to 
take  a  contract  of  sale  of  the  property  hereinafter  de- 
scribed under  their  option  of  September  5,  1913,  here- 
tofore executed  between  the  parties  hereto,  and  to  that 
end  and  in  consideration  of  one  dollar  and  other  valu- 
able consideration  unto  the  first  parties  in  hand  paid  by 
the  second  parties,  the  receipt  whereof  is  hereby 
acknowledged,  the  first  parties  hereby  covenant  and 
agree  to  sell  and  convey  unto  the  second  parties  on  or 
before  five  years  from  November  1,  1913,  for  the  pur- 
chase price  of  $100,000.00  all  of  the  following  described 
mining  property,  to  wit :  in  moieties  of  two-thirds  unto 
Thomas  Wilson  and  one-third  unto  A.  C.  Stock.  The 
Grand  Prize  mining  claim,  comprising  20  acres  in  gov- 
ts Dr.— a 
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emment  lot  4,  20  acres  in  government  lot  3  and  10  acres 
in  government  lot  2,  all  being  patented  land  in  section 
36,  township  39  south,  range  7  west  of  Willamette 
meridian/' 

Then  follows  a  description  of  a  number  of  mining 
claims  with  which  we  are  not  concerned  in  this  case. 
The  agreement  continues : 

**  Provided,  however,  that  the  second  parties  shall 
have  the  election  of  dividing  said  premises  and  taking 
a  portion  of  the  same  only,  viz.:  The  second  parties 
may  purchase  within  the  period  aforesaid  all  of  the 
creek  channel  in  lot  4  being  that  portion  between  the 
banks  estimated  at  10  acres,  also,  all  of  the  Vale  claims 
aforesaid;  also  all  of  the  Grayback  claims  aforesaid; 
also  an  undivided  one-half  of  all  ditches,  ditch  rights 
and  water  rights  from  Cave  and  Lake  creeks,  for  a  pur- 
chase price  of  $1,100,00  [probably  intended  to  be 
$10,000.00] ;  also  all  the  other  ditches  and  ditch  rights 
and  water  rights  above  mentioned,  payable  in  the  same 
proportionate  installments  as  is  hereinafter  set  forth 
for  the  payment  of  the  total  purchase  price;  or  the 
second  parties  may  elect  to  take  all  of  the  remainder  of 
the  property  first  herein  described  for  a  purchase  price 
of  |90,000.00,  payable  in  the  same  proportionate 
amounts  and  time  as  in  case  of  the  purchase  of  the 
whole  property  first  herein  described/' 

The  agreement  then  provides  that  the  second  parties 
should  continue  in  possession  and  operation  of  the 
property,  paying  to  the  first  parties  20  per  cent  of  the 
net  product  of  the  mine  during  the  year  beginning  No- 
vember 1,  1913,  and  25  per  cent  of  such  net  product 
thereafter,  providing  however,  that  $50,000  should  be 
paid  within  three  years  from  November  1,  1913,  and 
that  the  remaining  $50,000  should  be  paid  within  2 
years  thereafter.    The  agreement  then  provides: 

**But  should  the  second  parties  elect  to  segregate  the 
property  and  take  either  portion  thereof  as  aforesaid, 
at  the  price  hereinbefore  stated,  then  they  shall  during 
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the  same  period  pay  and  render  such  stuns  as  the  pur- 
chase price  for  either  of  the  properties  so  elected  to 
be  purchased  bears  to  the  whole  purchase  price.*' 

After  a  number  of  other  provisions  not  material  for 
present  purposes,  the  contract  contains  the  following 
clause : 

**It  is  further  agreed  that  the  second  parties  may  at 
any  time  elect  to  terminate  this  contract  by  surrender- 
ing the  possession  of  said  property,  togetlier  with  all 
payments  heretofore  made  as  hereinbefore  provided 
for.'* 

11, 12.  We  think  it  cannot  be  maintained  that  the 
assignee  of  this  contract  was  an  innocent  purchaser  of 
the  property  therein  described.  While  the  testimony 
shows  that  the  corporation  has  expended  $20,000  in  the 
development  of  the  Grand  Prize  mine,  we  think  it  clear 
that  the  effect  of  the  contract  is  merely  to  vest  Wilson 
and  Stock  and  the  corporation  as  their  assignee  with  an 
option  of  purchase.  These  parties  are  clearly  entitled 
under  the  contract  to  surrender  possession  at  any  time, 
and  such  surrender  relieves  them  from  all  obligation  to 
pay  further  moneys  on  account  of  the  purchase.  We 
may  add  that  it  is  by  no  means  clear  that  the  description 
contained  in  the  foregoing  contract  covers  the  prop- 
erty in  dispute.  It  should  also  be  said  that  Mr.  A.  C. 
Stock,  one  of  the  parties  of  the  second  part  in  this 
agreement,  was  the  secretary  of  the  Grand  Prize 
Hydraulic  Mines ;  that  he  was  on  the  premises  during 
the  early  part  of  1914  and  saw  the  Boswells  at  work 
on  the  property  in  dispute,  and  that  he  offered  no  ob- 
jection to  their  mining  the  property  which  his  corpora- 
tion is  now  claiming.  On  March  10,  1914,  Mr.  Stock 
wired  Mr.  Wilson,  the  president  of  the  Grand  Prize 
Hydraulic  Mines,  as  follows: 
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*'Boswell  has  opened  up  very  rich  pocket  30  feet  from 
our  line,  running  into  big  dyke,  quartz  full  of  gold,  tak- 
ing out  $100.00  per  day,  don't  tie  up  any  of  my  personal 
stuflf,  write  you  full  particulars  Manhattan.'' 

On  March  27th  Mr.  Wilson  wired  T.  M.  Anderson,  as 
follows : 

**  Protect  my  verbal  option  through  you  with  Dan, 
advise  me  fully,  also  see  Boswell  for  me." 

Anderson  replied  to  this  telegram,  as  follows: 

**  Received  your  telegram,  two  men  looking  over  Dan 
Sutherlands.    Seen  Boswell  and  he  will  hold." 

There  is  evidence  in  the  record  that  T.  M.  Anderson 
made  a  second  effort  to  buy  the  property  in  dispute 
from  Boswell,  although  it  does  not  clearly  appear  that 
his  effort  so  to  do  was  in  compliance  with  the  Wilson 
telegram.  On  the  whole,  we  can  see  no  reason  for 
relieving  Grand  Prize  Hydraulic  Mines  from  the 
estoppel  with  which  its  vendor  is  chargeable. 

13.  It  is  true  that  the  answer  of  the  defendant  does 
not  plead  an  estoppel,  but  the  facts  as  we  have  outlined 
them  above  are  set  forth  in  the  answer,  and  we  think 
we  should  give  them  their  legal  effect  after  trial  and 
on  appeal.  This  we  understand  to  be  the  rule  an- 
nounced in  Carlyle  v.  Sloan,  44  Or.  357,  369,  370  (75 
Pac.  217).  It  follows  that  the  decree  of  the  lower  court 
should  be  aflSrmed,  and  that  the  injunction  restraining 
the  defendants  from  operating  the  property  in  dispute 
during  the  pendency  of  this  appeal  should  be  dis- 
solved. Affirmed. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bean  concur. 
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Argued  January  4^  reyersed  January  16,  rehearing  denied  February 

13,  1917. 

DODGE  V.  ROOT. 

(162  Pac.  254.) 

Vendor  and  PorcbaMr— Eyidence  of  Contract— Question  for  Court. 

1.  Where  an  alleged  contract  for  the  purchase  of  land  is  evidenced 
solely  by  letters  and  telegrams,  the  question  whether  they  constitute 
a  contract  is  for  the  court. 

Frauds,  Statute  of— Memorandum—- Complete  Contract. 

2.  Numerous  letters  and  telegrams  examined,  and  held  not  a  saffi- 
cient  contract  for  sale  of  land  to  satisfy  the  statute  of  frauds. 

Vendor  and  Purchaser — Offer  and  Acceptance. 

3.  Numerous  letters  and  telegrams  relating  to  a  sale  of  land,  ex- 
amined, and  held  not  to  constitute  an  offer  and  acceptance. 

[As  to  contracts  by  telegraph  and  admissibility  of  telegrams 
as  eyidence,  see  notes  in  03  Am.  Dec.  514;  110  Am.  St.  Bep.  742.] 

From  Jackson :  Gbobge  F.  Skipworth,  Judge. 
Department  2.    Statement  by  Mb.  Justice  Burnett. 

This  is  an  action  by  Charles  Dodge  against  C.  W. 
Boot  to  recover  damages  for  the  breach  of  an  alleged 
contract  whereby  the  defendant  agreed  to  sell  and  the 
plaintiff  to  bny  certain  real  property. 

A  general  demurrer  to  the  complaint  was  overruled. 
An  answer  was  then  interposed  raising  substantially 
the  same  questions. 

A  reply  having  been  filed,  a  trial  was  had,  resulting 
in  a  judgment  in  favor  of  the  plaintiff,  from  which  the 
defendant  appeals. 

Beversed.    Rehearino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  James  N.  Davis,  Mr.  E.  D.  Briggs  and  Mr,  William 
W.  Dugam,  Jr.,  with  an  oral  argument  by  Mr.  Davis. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  B.  Guthrie,  Messrs.  Sears  <t  Benedict  and 
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Mr,  0.  M.  Roberts,  with  an  oral  argument  by  Mr. 
Guthrie. 

Mb.  Justice  Bxjbnett  delivered  the  opinion  of  the 
court. 

It  is  admitted  that  all  the  negotiations  about  the  sale 
of  the  land  are  found  in  the  written  correspondence  of 
the  parties,  and  from  these  letters  alone  the  plaintiff 
draws  the  conclusion  that  a  contract  sufficient  within 
the  provisions  of  our  statute  of  frauds  was  made  for 
the  breach  of  which  he  should  recover  damages.  All 
the  communications  passed  during  the  year  1914.  On 
April  10th  of  that  year  the  plaintiff  wrote  to  the  de- 
fendant inquiring  if  the  land  was  for  sale  and  asking 
the  latter  to  name  his  price  and  terms.  Omitting  the 
year  and  the  formal  parts  of  the  other  letters,  they 
here  follow  : 

April  13th,  Root  to  Dodge: 

**  Yours  of  the  tenth  received.  The  20-acre  tract 
that  you  referred  to  is  owned  by  T.  H.  Curtis,  deceased, 
and  myself,  one  half  each.  I  am  executor  of  T.  H. 
Curtis  estate  and  have  authority  to  give  good  title  for 
both.  •  •  The  price  is  $2,500,  one  thousand  cash,  and 
most  any  reasonable  time  on  the  balance  secured  by 
mortgage  on  the  land  at  7  per  cent  interest.'' 

April  16th,  Dodge  to  Root: 

'*!  can  take  your  offer  of  the  13th  for  the  20-acre 
tract  if  you  will  make  the  $1,500  in  two  notes  of  $750  in 
one  year,  and  $750  in  two  years.  Forward  to  the 
Astoria  National  Bank,  Astoria,  Oregon,  an  earnest- 
money  receipt  setting  forth  the  following,  and  I  will 
deposit  to  your  credit  the  $100.00,  to  wit :  Received  of 
Chas.  Dodge  one  hundred  dollars  as  earnest  in  the  pur- 
chase of  [here  give  full  legal  description],  containing 
20  acres  more  or  less,  on  the  following  terms  and  condi- 
tions, to  wit:  Upon  satisfactory  abstract,  grantee 
agrees  to  pay  $900  additional  cash,  and  execute  a  mort- 
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gage  in  the  sum  of  $1,500  payable  in  two  equal  annual 
notes  of  $750  each,  with  interest  thereon  at  the  rate  of 
7  per  cent  per  annum  payable  annually,  and  vendor  to 
execute  to  vendee  good  and  sufficient  warranty  deed. 
If  this  is  satisfactory  wire  acceptance,  as  I  have  other 
properties  under  consideration  and  time  is  some  item 
to  me.  •  •  ^' 

April  18th,  telegram,  Boot  to  Dodge : 

*'Care  Weinhard  Hotel,  Astoria,  Oregon.  If  ab- 
stract shows  title  good  will  complete  sale  as  stated  soon 
as  possible.'' 

April  26th,  telegram.  Dodge  to  Boot: 

**  Stayed  over  in  Astoria  all  week.  No  word  through 
bank  from  you.  If  abstract  not  ready  for  examination 
wire  your  attorney  to  accept  earnest-money  as  decision 
on  other  tracts  must  be  made  immediately.  Will  be 
Portland  Monday,  wire  answer.'' 

April  28th,  telegram  Root  to  Dodge: 

*'811  Gantenbein  Avenue,  Portland,  Oregon.  See 
Davis.    He  has  all  papers.    Letter  by  mail." 

April  28th,  Root  to  Dodge: 

**I  have  just  received  a  letter  from  the  Astoria  Ab- 
stract Co.  which  I  inclose.  This  you  can  show  to 
Attorney  Davis  if  you  desire  to  do  so,  as  he  has  all  the 
papers.  If  you  are  not  satisfied  witii  the  title,  which 
I  consider  good,  I  would  not  accept  a  payment,  so  you 
had  better  consult  Mr.  Davis  and  then  if  you  are  satis- 
fied we  will  receive  payment." 

May  7th,  Dodge  to  Root: 

**One  week  ago  yesterday  your  attorney,  Davis,  pre- 
pared an  earnest-money  receipt  for  the  purchase  of  the 
20  acres  that  we  have  had  under  advisement,  and  for- 
warded the  same  to  you  assuring  me  that  it  would  be 
signed  and  forwarded  to  the  Astoria  National  Bank 
here  for  my  payment  of  the  $100.00,  awaiting  the  com- 
pletion of  the  abstract  and  acceptance  of  the  same  by 
my  attorney." 
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May  10th,  Root  to  Dodge : 

**  Yours  of  the  seventh  received.  Also  the  receipt  for 
first  payment  as  prepared  by  Attorney  Davis.  This 
receipt  is  not  as  originally  worded  for  this  you  will  see 
gives  you  a  straight  option  on  the  land  for  60  days  for 
$100.     I  do  not  think  best  to  do  that.  •  •  ** 

May  12th,  Dodge  to  Root: 

*' Yours  of  the  10th  at  hand  this  morning  and  I  pre- 
sume you  can  imagine  my  surprise  at  the  turn  things 
have  taken.  I  believe  that  you  have  mistaken  the  pur- 
port of  the  earnest-money  receipt,  returned,  as  I  tried 
to  make  it  plain  to  your  attorney  that  as  soon  as  the 
abstract  was  brought  to  a  state  of  perfection  that  would 
bear  the  stamp  of  merchantable  title  the  $1,000  was 
ready  for  you.  If  you  have  any  doubt  about  a  sale  I 
will  place  the  $1,000  in  escrow  in  any  bank  you  name 
subject  to  your  check  upon  satisfactory  abstract.  As 
the  abstract,  I  understand,  is  here  and  I  also,  if  the 
bank  I  named  here  is  satisfactory  eliminate  the  60-day 
feature  if  you  wish  and  send  your  instructions  to  the 
bank.  The  point  that  the  attorney  seemed  to  make  was 
the  manner  of  your  giving  title,  seeming  to  think  that 
the  way  in  which  you  proposed  in  your  first  com- 
munication might  have  caused  both  you  and  I  some 
inconvenience.  The  earnest-money  agreement  he  pre- 
pared seems  to  cover  that  feature,  and  as  I  stated 
above,  the  matter  of  the  genuineness  of  a  sale  can 
readily  be  arranged  if  desired.'' 

1, 2.  It  is  well  settled  that  when  a  contract  is  to  be 
founded  on  offer  and  acceptance,  it  must  be  shown  that 
the  latter  coincides  precisely  with  the  former.  Unless 
this  appears,  there  is  no  agreement :  Hardy  v.  Sheedy^ 
58  Or.  195  (113  Pac.  1133) ;  Hail  v.  Olson,  58  Or.  464 
(114  Pac.  638) ;  Henry  v.  Harker,  61  Or.  276  (118  Pac 
205,  122  Pac.  298) ;  Lueddemann  v.  Rudolf,  79  Or.  249 
(154  Pac.  116,  155  Pac.  172).  The  evidence  of  the  al- 
leged compact  being  all  in  the  letters,  it  is  the  province 
of  the  court  to  construe  them  and  see  if  they  constitute 
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a  contract.  In  the  first  letter  of  the  defendant  he  says 
he  has  authority  to  give  good  title,  but  does  not  offer 
to  give  a  warranty  deed,  yet  in  the  terms  proposed  in 
answer  to  this  the  plaintiff  requires  that  the  vendor 
include  such  a  covenant  in  his  conveyance.  The  terms 
quoted  by  the  defendant  were  *' $2,500,  one  thousand 
cash  and  most  lany  reasonable  time  on  the  balance 
secured  by  mortgage  on  the  land  at  7  per  cent  interest.  *' 
The  plaintiff  does  not  precisely  meet  this  proposal,  but 
puts  in  the  additional  proviso  that  '*if  you  will  make 
the  $1,500  in  two  notes  of  $750,  in  one  year  and  $750  in 
two  years.*'  The  telegram  of  April  18th  does  not 
constitute  an  exact  acceptance  of  the  counter  offer  made 
by  the  plaintiff.  In  fact,  it  ignores  it,  and  appends 
another  ingredient  not  hitherto  mentioned  concerning 
the  abstract  showing  good  title.  The  true  construction 
of  this  telegram  shows  that  the  matter  was  yet  open, 
leaving  to  either  party  an  opportunity  to  retire  from 
the  negotiations.  This  is  made  plain  by  the  telegram 
from  Dodge  to  Root  on  April  26th,  in  which  the  sender 
speaks  of  having  no  word  through  the  bank  from  Root. 
Dodge,  too,  manifestly  thought  the  transaction  was  not 
closed. 

The  telegram  from  Root  to  Dodge  of  April  28th, 
does  not  amount  to  an  acceptance.  In  the  letter  of 
May  7th,  Dodge  again  manifests  the  state  of  his  mind 
to  be  that  the  contract  was  not  yet  completed,  for  he 
speaks  of  awaiting  the  completion  of  the  abstract  and 
acceptance  of  the  same  by  his  attorney.  From  his 
standpoint  there  was  that  much  yet  to  be  done  before 
he  would  be  ready  to  close  the  negotiations  and  make  a 
contract.  In  his  letter  of  May  10th  Root  protests  that 
the  form  of  receipt  which  Dodge  had  forwarded  in  his 
letter  of  the  7th  was  not  as  originally  worded;  and 
finally,  the  plaintiff  proposes  other  terms  in  his  letter 
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of  May  12th,  where  he  offers  to  place  $1,000  in  escrow 
subject  to  Root's  check  upon  a  satisfactory  affidavit, 
and  winds  up  his  letter  with  the  statement  that  *'the 
matter  of  the  genuineness  of  a  sale  can  readily  be  ar- 
ranged if  desired/' 

3.  A  careful  reading  of  all  these  letters,  which  both 
parties  agree  are  the  only  written  eridence,  discloses 
that  at  no  point  in  the  negotiations  was  there  a  situa- 
tion where  one  party  made  a  distinct  offer  and  the 
other  gave  an  acceptance  in  exactly  the  same  terms. 
In  short,  their  minds  never  met  upon  the  same  proposi- 
tion in  all  its  details.  The  case  is  very  like  Henry  v. 
Harker,  61  Or.  276  (118  Pac.  205,  122  Pac.  298),  and 
Lueddemann  v.  Rudolf,  79  Or.  249  (154  Pac.  116,  155 
Pac.  172),  and  is  governed  by  those  precedents. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained. There  is  error  as  alleged,  and  the  judgment  is 
reversed.  Bbvebsed.    Beheabinq  Denied. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Bean  and  Mb. 
Justice  Habbis  concur. 


Argaed  Deeember  19,  1910,  reversed  January  28,  reliearing  denied 
Feomary  13,  1917. 

McCLAINE  V.  SILVEBTON.* 

(102  Pac.  490.) 

Municipal  Ctorporationi— Street  Improvemmit — Quieting  Title — Sttfll- 
dencj  of  Answer. 
1.  Under  a  city  charter,  empowering  the  council  to  provide  for 
the  paving  of  streets  to  be  assessed  to  the  adjoining  property,  and 
to  be  undertaken  after  published  notice,  and  that  until  five  days 
after  expiration  of  such  notice,  the  owner  or  owners  of  two  thirds 

*0n  the  right  of  abutting  owner  to  resist  payment  of  assessment 
for  walk  or  pavement  constructed  by  municipality  because  of  the 
poor  quality,  tee  notes  in  56  L.  B.  A.  905;  27  L.  B.  A.  (N.  a)  1086. 

Bkpobter. 


Feb.  1917.]  McCiiAiNB  v.  Silveeton.  27 

of  the  property  might  file  a  written  remonstrance  against  the  pro- 
posed improvement,  the  city's  answer  in  an  owner's  suit  to  quiet  title 
to  property  against  which  the  city  had  attempted  to  establish  a 
lien  was  not  fatally  defective  because  it  did  not  allege  that  no 
sufficient  remonstrance  had  been  filed  within  the  time  fixed  by  the 
charter,  where  it  was  admitted  that  the  city  took  every  step  re- 
quired by  the  charter,  as  in  such  case  its  jurisdiction  could  have 
been  ousted  only  by  some  move  of  the  property  owners,  which  would 
have  been  a  matter  of  defense  in  the  proceeding. 

Municipal  Oorporatioiis — ^Paying  Iminrovement— Acceptance— Oondu- 
sivenesa. 

2.  In  a  suit  to  quiet  title  to  property  against  which  defendant 
eity  sought  to  establish  a  lien  for  a  paving  improvement,  plaintiff 
eould  not  contend  that  the  paving  in  front  of  his  property  was  not 
well  done,  as  the  council's  acceptance  of  the  work  done  under  the 
supervision  of  the  city  engineer,  who  had  previously  approved  it, 
in  the  absence  of  anything  to.  show  fraud,  was  conclusive. 

[As  to  judicial  inquiry  into  motives  prompting  enactment  of 
ordinance  relating  to  loeal  improvement,  see  note  in  Ann.  Oas. 
1912A,  718.] 

From  Marion :  William  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  A.  F.  McClaine,  Minnie  McClaine 
Keene,  Fielda  E.  McClaine,  S.  Eleanor  McClaine  and 
Anfield  Cavanaugh  against  the  City  of  Silverton,  a 
municipal  corporation,  to  quiet  title  to  certain  real 
property  in  the  City  of  Silverton.  The  complaint  is  in 
the  usual  form. 

Defendant  answered  by  reciting  the  several  steps 
taken  by  the  council  for  paving  McClaine  Street  in 
the  city  and  making  the  cost  thereof  a  charge  upon  the 
abutting  property,  providing  for  assessments  against 
such  property,  and  establishing  a  lien  thereon  for  such 
cost. 

After  some  denials,  the  reply  seeks  to  avoid  the  as- 
sessments, upon  the  ground  that  the  contractor  did  not 
make  the  improvement  in  accordance  with  the  plans 
and  specifications  and,  in  support  thereof,  assigns  four 
specific  breaches  of  the  contract  as  follows:  (1)  That 
the  contract  and  specifications  required  the  subgrade 
to  be  rolled  with  a  10-ton  roller  until  such  roller  could 
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make  no  impression  upon  the  subgrade;  (2)  that  the 
component  parts  of  the  concrete  should  be  mixed  by 
measurement  and  not  by  estimate;  (3)  that  no  cement 
should  be  used  in  the  construction  of  the  pavement, 
which  had  not  been  ''on  the  work'^  at  least  10  days,  and 
of  which  samples  had  been  submitted  to  and  approved 
by  the  defendant;  and  (4)  that  immediately  after  the 
concrete  was  laid  in  place  on  the  street,  it  should  be 
tamped  with  iron-shod  rammers  until  the  water  flushed 
to  the  surface  and  all  voids  were  filled.  It  is  alleged 
that  none  of  these  requirements  were  in  any  manner 
complied  with,  and  that  as  a  result  the  pavement  is 
worthless,  and  will  soon  have  to  be  replaced ;  and  that 
the  defendant  knew  of  these  derelictions  of  the  con- 
tractor, but  totally  disregarded  them,  and  accepted  the 
work  as  having  been  done  in  accordance  with  the  terms 
of  the  contract.  Then  follow  allegations  of  defend- 
ant's effort  to  charge  plaintiffs'  property  with  the  cost 
of  the  improvement  and  to  establish  a  lien  thereon.  A 
trial  was  had  resulting  in  a  decree  for  plaintiffs,  from 
which  defendant  appeals. 

Bbvebsed.    Suit  Dismissed. 
Beheabinq  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  John  H.  McNary  and  Mr.  George  O.  Bingham. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Custer  E.  Ross,  Mr.  Omar  C.  Spencer  and  Messrs. 
Carson  £  Brown,  with  oral  arguments  by  Mr.  Ross 
and  Mr.  Spencer. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  We  shall  first  consider  plaintiff's  contention  that 
the  answer  is  fatally  defective  by  reason  of  the  failure 
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to  allege  therein  that  no  sufficient  remonstrance  had 
been  filed  within  the  time  fixed  by  the  city  charter. 
Section  71  of  such  charter,  enumerating  the  powers  of 
the  city  council,  reads  thus : 

**To  provide  for  the  opening  of  streets  and  to  estab- 
lish the  grades  of  same ;  to  provide  for  and  to  regulate 
the  planking,  paving  or  otherwise  improving  the 
streets ;  building  of  sewers  and  the  laying  of  gas-pipes 
and  water-mains.  All  such  improvements  shall  be 
assessed  to  the  property  next  adjoining  it  pro  rata  as 
per  estimate  of  surveyor  and  all  such  improvements 
shall  be  undertaken  after  ten  days'  notice  by  publica- 
tion in  some  newspaper  of  the  City  of  Silverton  and 
said  notice  shall  appear  in  not  less  than  two  issues  of 
said  newspaper.  The  notice  must  specify  the  work 
to  be  done  and  in  what  manner  and  until  five  days  after 
the  expiration  of  said  notice  the  owner  or  owners  of 
two  thirds  of  the  property  next  adjacent  thereto  may 
make  and  file  with  the  council  a  written  remonstrance 
against  the  proposed  improvements  and  thereupon  the 
same  shall  not  be  proceeded  with.  If  no  remonstrance 
be  made  and  filed  with  the  council,  the  council  shall 
within  a  reasonable  time,  and  not  more  than  three 
months  after  final  publication  of  notice  proceed  as 
hereinafter  provided.'' 

In  support  of  this  position  our  attention  is  called  to 
the  case  of  Pittsburg  v.  Walter,  69  Pa.  365,  a  case  in 
which  the  street  improvement  was  undertaken  under  a 
statute  which  inter  alia  provides  that  such  grading, 
etc.,  should  not  be  done  **  unless  upon  the  written  ap- 
plication of  a  majority  in  interest  of  the  owners  whose 
property  is  situated  or  abuts  thereon."  There  is  a 
striking  difference  between  such  a  provision  and  that 
of  the  charter  of  Silverton.  In  the  Pittsburg  Case  the 
initiative  rested  with  the  property  owners,  and  the  city 
had  no  jurisdiction  to  take  a  single  step  toward  the 
improvement  until  after  the  filing  of  the  applica- 
tion of  the  interested  owners  of  property;  but  Sec- 
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tion  71  of  the  Silverton  charter  authorizes  the  council 
to  begin  the  work  of  paving  by  taking  certain  pre- 
scribed steps  which,  in  the  first  instance,  vests  them 
with  jurisdiction  of  which  they  may  be  subsequently 
divested  by  the  action  of  those  who  own  the  abutting 
property.  In  the  present  case  it  is  practically  admitted 
that  the  city  took  every  step  that  is  required  of  it  by 
the  charter.  If  anything  further  occurred  which  might 
constitute  an  ouster  of  jurisdiction,  it  might  have  been 
a  move  by  the  property  owners,  and,  in  this  proceeding, 
would  be  a  matter  of  defense.  The  case  of  Ogden  City 
V.  Armstrong,  168  U.  S.  224  (42  L.  Ed.  444, 18  Sup.  Ct. 
Eep.  98),  is  also  urged  upon  our  attention  because  of 
the  language  used  by  Mr.  Justice  Shiras,  in  which  he 
says: 

*'The  fact  of  consent  by  the  requisite  number,  in  this 
case  to  be  manifested  by  failure  to  object,  is  jurisdic- 
tional, and  in  the  nature  of  a  condition  precedent  to  the 
exercise  of  the  power.'' 

It  is  to  be  noted  that  the  statute  upon  which  that 
statement  was  based  expressly  withholds  jurisdiction 
until  the  time  for  filing  objections  has  lapsed  without 
such  filing  having  been  made.  The  case  of  Zeigler  v. 
Hopkins,  117  U.  S.  683,  (29  L.  Ed.  1019,  6  Sup.  Ct.  Rep. 
919),  which  is  cited  with  approval  in  Ogden  City  v. 
Armstrong,  168  U.  S.  224,  (42  L.  Ed.  444,  18  Sup.  Ct. 
Rep.  98),  is  based  upon  a  statute  which  provides  that 
the  adjacent  property  owners  shall  take  the  initiative 
by  petition  before  the  improvement  shall  be  under- 
taken, and  is  therefore  not  inconsistent  with  the  view 
we  have  expressed.  It  is  also  noteworthy  that  the 
opinion  by  Mr.  Chief  Justice  Watte  uses  the  following 
language : 

**  There  is  in  reality  but  a  single  question  presented 
for  our  consideration  in  this  case,  and  that  is  whether, 
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in  an  action  of  ejectment  brought  to  recover  the  pos- 
session of  lands  sold  for  the  nonpayment  of  taxes  levied 
to  defray  the  expenses  of  opening  Montgomery  Avenue 
generally,  •  •  the  land  owner  is  estopped  from  show- 
ing, by  way  of  defense,  that  the  petition  for  the  opening 
presented  to  the  mayor  was  not  signed  by  the  owners  of 
the  requisite  amount  of  frontage.'* 

The  conclusion  therein  reached  Is  that  the  land 
owner  is  not  estopped  to  attack  the  city's  decision  upon 
the  computation  of  such  frontage.  We  therefore  con- 
clude that  the  answer  of  the  defendant  is  not  defective 
in  the  particular  referred  to. 

2.  We  next  consider  the  plaintiffs'  contention  that 
the  paving  in  front  of  their  property  was  not  well  done, 
and  is  an  inferior  piece  of  work.  The  relation  of  the 
courts  to  a  complaint  of  this  character  is  quite  clearly 
expressed  in  Section  586,  Elliott,  Boads  and  Streets 
(2  ed.),  from  which  we  quote: 

**  According  to  the  great  weight  of  authority,  the 
rule,  in  the  absence  of  a  statute  granting  a  right  to 
contest  the  question  whether  the  work  has  been  done 
in  conformity  to  the  terms  of  the  contract,  is  that  the 
acceptance  by  the  highway  authorities  is  conclusive 
upon  the  property  owners." 

This  author  does  not  cheerfully  yield  to  the  logic  of 
the  weight  of  authority,  but  concludes  as  follows : 

**It  may  be  expedient  and  just  to  adjudge  acceptance 
conclusive  where  there  is  nothing  more  than  a  dispute 
as  to  whether  the  work  has  been  reasonably  well  done, 
but  it  can  be  neither  expedient  nor  just  to  hold  the  ac- 
ceptance conclusive  in  cases  where  it  appears  that  the 
work  is  of  an  entirely  different  kind  from  that  required 
by  the  contract  or  is  totally  worthless." 

This  latter  view  is  the  one  which  has  been  adopted 
by  this  court  in  the  case  of  Chance  v.  Portland,  26  Or. 
286  (38  Pac.  68),  which  has  been  cited  in  a  long  line 
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of  decisions  since  then.    In  the  opinion  in  the  case  just 
cited  Mr.  Justice  Wolvebton  says : 

**  There  was  a  substantial  compliance  with  the  ordi- 
nance, SQ  that  it  cannot  be  alleged  that  fraud  is  even 
implied  by  reason  of  there  being  a  wide  difference  be- 
tween the  work  required  by  the  ordinance  and  the  work 
actually  done.  There  is  here  no  violation  of  the  trust 
relations  which  exist  between  the  officers  of  the  muni- 
cipality and  the  abutting  property  holders  whose  prop- 
erty is  charged  with  the  assessment.  Neither  fraud 
nor  collusion  is  exhibited  by  the  complaint  on  the  part 
of  the  officers,  and  their  authority  throughout  the  whole 
proceedings,  as  shown  by  the  testimony,  appears  to 
have  been  exercised  within  the  limitation  of  their  pow- 
ers under  the  charter,  and  they  have  acted  at  all  times 
in  the  utmost  good  faith.  The  acceptance  of  the  im- 
provement by  the  common  council  under  these  condi- 
tions is  conclusive  upon  the  defendants.  It  could  not 
be  promotive  of  good  results  to  hold  otherwise,  as  it 
would  make  the  courts  revisory  bodies  for  every  city 
government  within  the  state,  and  open  wide  the  doors 
for  contests  of  this  nature  upon  collateral  proceedings 
like  the  present.  By  so  doing  the  courts  would  usurp 
a  large  portion  of  the  administrative  powers  of  munici- 
pal governments.  They  have  no  such  authority,  and 
cannot  interfere  with  the  discretionary  powers  of  such 
governments.  These  matters  of  discretion  and  author- 
ity must  remain  with  the  officers  intrusted  therewith 
under  the  law  without  molestation  or  interference  by 
the  courts." 

All  that  is  said  of  the  showing  in  the  above  quotation 
is  equally  true  here.  A  concrete  pavement  was  called 
for,  and  a  concrete  pavement  was  laid.  The  work  was 
done  under  the  direct  supervision  of  the  city  engineer, 
who  approved  it  and  so  advised  the  council.  Upon 
such  approval  the  council  accepted  the  work  and  paid 
the  contractor.  There  is  much  conflict  in  the  evidence 
as  to  whether  or  not  it  is  now  a  reasonably  good  pave- 
ment.   In  any  event,  there  is  no  such  wide  divergence 
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between  the  terms  of  the  contract  and  the  work  as  done 
as  to  raise  the  inference  of  fraud  and  to  justify  the 
court  in  reviewing  the  conclusion  of  the  municipal  au- 
thorities that  there  was  a  substantial  compliance  with 
the  contract.  We  are  the  more  confirmed  in  this  con- 
clusion by  the  fact  that  no  complaint  was  made  in  the 
matter  until  after  the  acceptance  of  and  payment  for 
the  work,  and  that  this  is  a  collateral  attack.  The  de- 
cree of  the  trial  court  will  be  reversed  and  one  entered 
here  dismissing  the  suit. 

Reversed.     Sxht  Dismissed. 
Behbabino  Denied. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  McBride  and 
Mr.  Justice  Bean  concur. 


Argued  Deeember  19,  1910.  reversed  Jftnuary  28,  reliearing  denied 
Peoruary  13,  1917. 

BOCK  V.  SILVERTON. 

(102  Pac.  498.) 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  Henry  Bock  against  the  City  of  Sil- 
verton,  a  municipal  corporation,  to  quiet  title,  in  which 
the  plaintiff  obtained  a  decree  and  defendant  appeals. 

Beversed.     Suit  Dismissed. 
Behearino  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  John  H.  McNary  and  Mr.  George  G.  Bingham. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Custer  E.  Ross,  Mr.  Omar  C.  Spencer  and  Messrs. 

88  0r.— • 
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Carson  d  Brown,  with  oral  arguments  by  Mr.  Ross  and 
Mr.  Spencer. 

Department  2.  Mb.  Justice  Benson  delivered  the 
opinion  of  the  court. 

The  issues  in  this  case  are  identical  with  those  in 
McClaine  v.  City  of  Silverton,  ante,  p.  26,  (162  Pac. 
496).  The  cases  were  tried  together  upon  the  same 
testimony,  and  the  conclusions  which  we  have  reached 
are  necessarily  the  same. 

It  follows  that  the  decree  must  be  reversed  and  one 
entered  here  dismissing  the  suit. 

Bevebsbd.    Sun  Dismissed. 
Beheabino  Denied. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  McBbide  and 
Mb.  Justice  Bean  concur. 


Submitted  on  brief  January  80,  rerersed  and  remanded  February 

13,  1917. 

NATIONAL  SALES  CO.  v.  MANCIET. 

(162  Pac.  1055.) 

Lotteries— Element  of  Chance — "Lottery.** 

1.  A  scheme  by  which  a  merchant,  on  gelling  merchandise  at  reg- 
ular prices,  issues  to  purchasers  ballots  entitling  them  to  express 
their  .choice  a  certain  number  of  times,  according  to  the  price  of 
articles  bought,  in  favor  of  any  person  competing  for  prizes  to  be 
given  to  the  persons  receiving  or  holding  the  greatest  number  of 
votes,  is  not  a  "lottery,"  not  involving  an  element  of  chance. 

Ouaranty — ^Dicrtingulshed  from  Otber  Contracts. 

2.  Stipulation  of  plaintiff's  contract  for  furnishing  defendant  mer- 
chants with  prizes  and  votes  therefor  to  be  given  customers,  that 
if  defendants'  business  for  the  succeeding  year  was  not  a  certain 
amount  plaintiff  would  pay  them  the  deficiency  in  cash,  though  des- 
ignated therein  a  "guaranty"  of  sales,  is  not  properly  a  guaranty;  it 
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not  containing    a  promise  to  answer  for  the  debt,  defaalt,  or  mis* 
carriage  of  another. 

[As  to  the  contract  of  guaranty,  see  note  in  105 'Am.  St.  B^. 
502.] 

Principal  and  Snrety—crontract  of  ^Suretyship.*' 

3.  Provision  of  contract,  by  which  plaintiff  sells  to  defendant 
merchants  prizes  and  a  voting  outfit,  that  if  their  sales  are  not  a 
certain  amount  the  succeeding  year  it  will  pay  them  the  deficiency 
in  cash,  does  not  create  a  ''suretyship"  between  the  parties;  the 
obligation  not  being  secondary  and  successive,  as  distinguished  fiom 
a  liability  which  is  joint  and  equal. 

Inaorance— Commercial  Insurance. 

4.  Provision  of  a  contract,  by  which  plaintiff  sells  defendant 
merchants  prizes  and  a  voting  outfit,  that  if  their  business  is  not 
a  certain  amount  the  succeeding  year  it  will  pay  them  the  deficiency 
in  cash,  may  be  classed  as  a  species  of  commercial  insurance. 

Corporation*— Defense  of  Ultra  Vires. 

5.  The  contract,  under  which  defendants  received  goods  of  plain- 
tiff corporation,  not  trenching  on  public  policy  nor  violating  any 
express  legislative  enactment,  they  interposing  the  defense  that 
it  was  ulPra  vires,  the  corporation  should  be  required  to  return  the 
goods  or  pay  their  reasonable  value. 

From  Coos :  Geoegb  F.  Skipworth,  Judge. 

In  Banc.    Statement  by  Me.  Justice  Moorb. 

This  is  an  action  by  the  National  Sales  Company 
against  H.  Manciet  and  George  Manciet  to  recover 
money.  The  complaint  substantially  alleges :  That  the 
plaintiff  is  a  corporation  organized  under  the  laws  of 
Oregon.  That  on  July  1,  1914,  the  defendants  exe- 
cuted to  the  plaintiff  their  promissory  note,  of  which 
the  following  is  a  copy : 

«'P.  0.  Bandon,  State  Ore. 
''Date  7—1, 1914. 
**For  value  received  the  undersigned  promises  to 
pay  at  Portland,  Ore.,  to  the  order  of  the  National 
Sales  Co.,  four  hundred  and  00/100  dollars  as  follows : 
$100  two  months  after  date;  $100  three  months  after 
date;  $100  four  months  after  date;  $100  five  months 
after  date.    Nonpayment  of  any  installment  for  more 
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than  thirty  days  after  maturity  renders  the  remaining 

instalhnents  due  at  the  holder's  option. 

**H.  Manciet, 
**Gbo.  Mancebt." 

That  no  part  of  the  note  has  been  paid.  That  the 
first  installment  thereof  matured  September  1,  1914. 
That  on  October  1st  of  that  year,  when  the  second  par- 
tial payment  became  due,  the  plaintiff  elected  to  treat 
the  remaining  installments  as  then  payable.  Judg- 
ment was  demanded  for  $100  with  interest  from  Sep- 
tember 1,  1914,  and  for  $300  with  interest  from  the 
first  of  the  following  month. 

The  answer  as  far  as  material  herein  denies  each 
averment  of  the  complaint,  except  as  admitted  or  quaU 
ified,  and  for  a  further  defense  alleges  that  the  plain- 
tiff was  incorporated  solely  **to  engage  in  and  conduct 
a  wholesale  establishment  or  establishments,  to  buy, 
sell,  import,  export,  manufacture  and  generally  deal 
in  goods,  wares  and  merchandise  of  every  class,  nature, 
and  description";  that  the  defendants  are  merchants 
at  Bandon,  Oregon,  engaged  in  retailing  candy,  tobacco 
and  cigars;  that  the  only  writing  to  which  they  sub- 
scribed their  names  purported  to  be  a  contract  the  pro- 
visions of  which  are  beyond  the  plaintiff's  powers, 
illegal  and  void,  setting  forth  the  facts  which  it  is 
claimed  make  the  agreement  lUtra  vires. 

The  reply  denied  the  averments  of  new  matter  in  the 
answer  and  alleged: 

**That  defendants  are  and  ought  to  be  estopped  to 
deny  the  power  and  authority  of  plaintiff  to  enter  into 
said  contract  by  reason  of  the  fact  that  said  defend- 
ants were  and  are  voluntary  parties  to  the  said  con- 
tract to  which  plaintiff  was  also  a  party." 

At  the  trial  of  the  cause  counsel  for  the  respective 
parties  moved  for  a  directed  verdict  after  all  the  testi* 
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mony  had  been  received.  The  defendants'  request  was 
granted)  whereupon  a  verdict  was  returned  as  ordered, 
and,  judgment  having  been  rendered  thereon,  the  plain- 
tiff appeals. 

Submitted  on  brief  without  argument  under  the  pro- 
viso of  Supreme  Court  Eule  18:  56  Or.  622  (117  Pac. 
xi).  Bevebsbd  and  Remanded. 

For  appellant  there  was  a  brief  by  Mr.  Harry  0. 
Hoy. 

For  respondents  there  was  a  brief  by  Mr.  George  P. 
Topping. 

Mb.  Justicb  Mooeb  delivered  the  opinion  of  the 
court. 

The  evidence  shows  that  the  defendants  on  July  1, 
1914,  signed  a  printed  and  written  order  addressed  to 
the  plaintiff,  requesting  it  to  ship  to  them  5,000  ballots 
for  a  voting  contest ;  2,000  trade  duebills  to  be  sold  by 
candidates,  and  other  printed  matter;  2  certificates 
each  good  for  a  round  trip  by  rail  from  Bandon,  Ore- 
gon, to  San  Francisco,  California,  and  return,  includ- 
ing side  trips  from  the  latter  city;  7  grand  awards 
consisting  of  pieces  of  plated  silver  and  plated  nickel- 
ware;  10  smaller  prizes  of  similar  ware  to  be  awarded 
weekly  to  the  leaders  of  the  campaign;  and  of  plated 
silverware  ''three  dozen  teaspoons,  one  half-dozen  to 
be  given  the  leader  of  the  following  six  weeks  of  the 
campaign.*'  The  writing  contained  the  following 
clauses : 

**A11  to  be  included  in  the  purchase  price  of  $400 
f .  o.  b.  transportation  company.  Terms :  5  per  cent  10 
days,  net  cash  60  days.  By  special  agreement  the 
above  can  be  paid  in  four  installments  of  $100  each  in 
2,  3,  4  and  5  months,  if  the  detachable  note  below  prop- 
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erly  signed  accompanies  this  order.  In  consideration 
of  the  expense  in  preparing  printed  matter,  shipping 
goods,  and  special  terms  of  payment,  purchaser  agrees 
not  to  rescind  this  order,  but  to  stand  as  given  on  the 
day  and  date  hereof.  Purchaser  (the  defendants)  rep- 
resents his  sales  preceding  twelve  months  were  $9,600. 
Next  twelve  months  you  (the  plaintiff)  hereby  guar- 
antee sales  to  be  $12,000,  or  if  3.33  per  cent  of  said  sales 
does  not  amount  to  the  purchase  price,  you  hereby 
agree  to  pay  the  purchaser  the  deficiency  in  cash.  You 
also  agree  to  send  your  bond  in  the  sum  of  $1,000  to 
cover  this  agreement.  To  make  this  agreement  binding 
purchaser  agrees  to  take  shipment  promptly,  carry  out 
campaign  plan  fully,  promptly  meet  all  obligations  en- 
tered into  by  this  agreement,  keep  award  well  dis- 
played in  store,  report  gross  sales  each  thirty  days  and 
promptly  furnish  all  information  requested  to  assist  in 
pushing  this  campaign. 
**7— 1, 1914. 

**  National  Sales  Co., 
*'ByN.  J.  Sand, 

**  Salesman. 
**  [Signed]     H.  Mancibt, 
**ByH.  Mangibt» 

**  Freight  Station  Bandon. 
**  Express  Station  Bandon,  State  Ore. 
**The  attached  note  is  tendered  in  settlement  for 
above  contract  and  goods;  if  acceptable  to  the  com- 
pany, they  will  detach  same  when  order  is  accepted, 
otherwise  return. ' ' 

Following  the  language  last  quoted,  a  perforated  line 
was  indented  across  the  paper,  below  which  originally 
was  the  promissory  note  hereinbefore  set  forth. 

The  defendant  H.  Manciet,  referring  to  the  plaintiff, 
testified  as  follows : 

**They  agreed  to  increase  our  sales  a  certain  per 
cent  and  sent  down  some  silverware  and  tickets,  etc.,  to 
enter  into  the  contest  business." 
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George  Manciet,  also  alluding  to  the  plaintiff,  to  its 
scheme  for  increasing  defendants'  sale  of  merchandise, 
and  to  the  reason  for  not  discharging  the  note,  stated 
upon  oath:  **I  didn't  pay  them  because  it  wasn't  doing 
us  any  good.''  Whether  the  plaintiff  furnished  the 
specified  certificates  for  transportation  or  all  the 
plated  ware  or  the  entire  printed  matter  indicated  is 
not  disclosed  by  the  testimony.  Nor  does  it  appear 
from  the  transcript  before  us  how  the  voting  contest 
was  to  have  been  conducted  or  the  prizes  awarded.  It 
will  be  assumed,  however,  that  upon  a  sale  of  any  mer- 
chandise at  regular  prices  by  the  defendants  they 
issued  to  the  purchaser  ballots  representing  the  sum  of 
money  so  paid  for  goods,  which  tickets  had  a  supposed 
value  and  entitled  the  holder  to  express  his  choice  a 
certain  number  of  times,  depending  upon  the  adopted 
unit  of  value,  in  favor  of  any  person  competing  for  a 
prize,  and  that  the  party  receiving  or  holding  the 
greatest  number  of  votes  for  any  premium  was  en- 
titled to  it. 

1.  The  scheme  thus  outlined  is  not  a  ''lottery,"  since 
it  does  not  involve  an  element  of  chance:  Quatsoe  v. 
Eggleston,  42  Or.  315  (71  Pac.  66).  See  the  notes  to 
that  case  in  56  Cent.  L.  J.  332.  The  same  conclu- 
sion was  reached  by  the  Kentucky  Court  of  Appeals : 
Commonwealth  v.  Jenkins,  159  Ky.  80  (166  S.  W.  794, 
Ann.  Cas.  1915B,  170,  and  notes).  After  our  decision 
on  this  subject  was  rendered,  a  statute  was  enacted 
licensing  the  use  of  trading  stamps,  a  somewhat  analo- 
gous scheme,  by  requiring  the  payment  of  an  excise 
tax  based  upon  the  gross  receipts  of  merchants  using 
them:  Laws  1915,  c.  228. 

2-4.  The  stipulation  in  the  contract  hereinbefore 
quoted  that,  if  Zy^  per  cent  of  the  defendants'  sales 
for  the  year  beginning  July  1, 1914,  did  not  amount  to 
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$400,  the  purchase  price  of  the  goods,  etc.,  to  be 
shipped,  the  plaintiff  would  pay  them  the  deficiency  in 
cash,  though  designated  in  the  writing  as  a  **  guar- 
anty*' of  sales,  was  not  properly  a  *' guaranty, '*  since 
it  did  not  contain  a  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another.  Nor  did  the  agree- 
ment create  a  ** suretyship*'  between  the  parties,  for 
the  obligation  was  not  secondary  and  successive  as  dis- 
tinguished from  a  liability  which  is  joint  and  equal: 
Frost,  Guaranty  Ins.  (2  ed.),  §  3,  notes  1,  2.  The  pol- 
icy contract  may  be  classed  as  a  species  of  commercial 
insurance :  Frost,  Guaranty  Ins.,  §  2.  The  plaintiff 
was  the  insurer,  the  defendants  were  the  insured,  the 
customers  which  they  had  or  might  obtain  were  the 
risk,  and  the  profit  which  the  plaintiff  expected  to  make 
from  the  sale  of  its  goods,  etc.,  constituted  the  premium 
for  issuing  the  policy  contract. 

Corporations  may  be  formed  under  general  laws  of 
this  state  for  the  transaction  of  insurance  business, 
provided  such  corporation  has  a  paid-up,  unimpaired 
cash  capital  equal  to  $100,000  in  gold  coin  which  is  in- 
vested in  government,  state  or  municipal  bonds,  or  in 
notes  secured  by  mortgages  upon  first-class,  otherwise 
unencumbered,  real  estate,  the  market  value  of  which 
shall  be  at  least  double  the  amount  of  the  loan :  Section 
4610,  L.  0.  L. 

**The  powers  of  the  corporation,''  says  a  text-writer, 
*'are  dependent  upon  the  grant  of  the  sovereign  power, 
and  it  is  well  settled  that  a  corporation  has  only  such 
powers  as  are  expressly  granted  in  its  charter  or  which 
are  necessary  for  the  purpose  of  carrying  out  its  ex- 
press powers  and  the  purpose  of  its  incorporation": 
7  R.  C.  L.  526. 

** Every  corporation,"  says  a  noted  author,  *'has  by 
necessary  implication  the  power  to  do  whatever  is 
necessary  to  carry  into  effect  the  purposes  of  its  crea- 
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tion,  unless  the  doing  of  the  particular  thing  is  prohib- 
ited by  law  or  by  its  charter*':  10  Cyc.  1097. 

Though  the  tendency  of  modem  decisions  is  to 
assimilate  the  powers  of  a  private  corporation  to  those 
of  individuals  and  partnerships  {Fink  v.  Ccmyon  Road 
Co.,  5  Or.  301),  it  is  not  believed  that  the  liberal  rule 
thus  promulgated  authorizes  a  domestic  corporation, 
organized  ''to  engage  in  and  conduct  a  wholesale  estab- 
lishment or  establishments,  to  buy,  sell,  import,  export, 
manufacture  and  generally  deal  in  goods,  wares  and 
merchandise  of  every  class,  nature  and  description,*' 
to  transact  guaranty  insurance  business  when  such  em- 
ployment can  be  conducted  only  in  the  restricted  man- 
ner prescribed  by  the  clause  of  the  statute  cited.  But 
however  this  may  be,  as  the  trial  court  evidently 
adopted  the  defendants*  theory  and  determined  when 
it  directed  a  verdict  in  their  favor  that  the  contract  of 
insurance  was  ultra  vires,  was  such  defense  proper 
when  it  appears  from  the  testimony  that  the  plaintiff 
probably  did  not  ship  all  the  goods  ordered  but  ''sent 
down  some  silverware  and  tickets,  etc.,"  to  the  defend- 
ants, which  commodities,  so  far  as  disclosed  by  the 
transcript  before  us;  were  retained  and  no  compensa- 
tion therefor  was  made!  Before  discussing  that  ques- 
tion, it  is  proper  to  state  that  the  averment  in  the  reply 
hereinbefore  quoted,  if  such  defense  is  ever  available, 
is  not  sustained  by  the  testimony,  for  it  does  not  appear 
therefrom  that  all  the  goods  ordered  by  the  defendants 
had  been  shipped.  It  has  been  held  that,  when  the  con- 
tract has  been  fully  executed  by  the  corporation,  the 
other  party,  while  retaining  the  benefits  thereby  re- 
ceived, is  estopped  to  invoke  the  defense  of  vitra  vires: 
10  Cyc.  1163.  With  the  cases  usually  cited  as  sustain- 
ing the  tenet  that  a  corporation  cannot  invoke  the  de- 
fense of  ultra  vires  when  the  other  party  to  the  contract 
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has  wholly  or  partially  performed  his  part  of  the  agree- 
ment are  Railway  Co.  v.  McCarthy,  96  U.  S.  258  (24 
L.  Ed.  693),  and  San  Antonio  v.  Mehaffy,  96  U.  S.  312 
(24  L.  Ed.  816).  In  Central  Transp.  Co.  v.  Pullman's 
Car  Co.,  139  U.  S.  24,  54  (35  L.  Ed.  55, 11  Sup.  Ct.  Eep. 
479,  486),  Mr.  Justice  Gray,  discussing  this  subject, 
observes : 

*'It  was  argued  in  behalf  of  the  plaintiff  that,  even 
if  the  contract  sued  on  was  void,  because  ultra  vires, 
and  against  public  policy,  yet  that,  having  been  fully 
performed  on  the  part  of  the  plaintiff,  and  the  benefits 
of  it  received  by  the  defendant,  for  the  period  covered 
by  the  declaration,  the  defendant  was  estopped  to  set 
up  the  invalidity  of  the  contract  as  a  defense  to  this  ac- 
tion to  recover  the  compensation  agreed  on  for  that 
period.  But  this  argument,  though  sustained  by  de- 
cisions in  some  of  the  states,  finds  no  support  in  the 
judgments  of  this  court.  The  passages  cited  by  the 
plaintiff  from  Railway  Co.  v.  McCarthy,  96  U.  S.  258, 
267  (24  L.  Ed.  693),  and  Som  Antonio  v.  Mehaffy,  96 
U.  S.  312,  315  (24  L.  Ed.  816),  are  no  more  than  a 
passing  remark  that  *'the  doctrine  of  ultra  vires,  when 
invoked  for  or  against  a  corporation,  should  not  be  al- 
lowed to  prevail  when  it  would  defeat  the  ends  of  jus- 
tice or  work  a  legal  wrong,*  and  a  repetition,  in  sub- 
stance, of  the  same  remark,  adding^ if  such  a  result  can 
be  avoided.*  '* 

The  facts  set  forth  in  the  reply  are  not  supported  by 
the  evidence,  and  the  averment  does  not  constitute  an 
estoppel  in  this  instance. 

5.  Returning  to  the  question  of  ultra  vires  as  alleged 
in  the  answer,  it  will  be  kept  in  mind  that  the  plaintiff 
shipped  to  the  defendants  a  part,  at  least,  of  the  mer- 
chandise ordered.  So  far  as  such  goods  were  deliv- 
ered, the  contract  ceased  to  be  executory  and  became 
executed.  If  the  plaintiff  *s  articles  of  incorporation 
had  included  the  kind  of  indemnity  specified,  and  there 
had  been  a  compliance  with  the  requirements  of  the 
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statute  in  respect  to  property  qualifications  and  the 
proper  investment  of  its  funds,  the  clause  of  the  policy 
referred  to  would  probably  not  be  regarded  as  illegal. 
Mr.  Reese,  in  his  work  on  Ultra  Vires  (Section  74), 
says: 

*' Though  courts  acting  under  proper  construction  of 
the  law  will  sustain  no  action  on  contracts  made  by  cor- 
porations which  are  beyond  the  scope  of  their  powers, 
and  therefore  unlawful  and  void,  yet  relief  may  be  had 
by  the  party  aggrieved  by  disaffirming  the  contract 
and  suing  to  recover  as  on  a  qvrantum  meruit  the  value 
of  what  the  defendant  has  actuUy  received  the  benefit 
of.'* 

See  the  decisions  cited  in  support  of  the  text  quoted. 

In  Central  Transp.  Co.  v.  Pvllman's  Car  Co.,  the 
learned  justice,  at  page  60  of  139  U.  S.  (35  L.  Ed.  55, 
11  Sup.  Ct.  Rep.  488),  remarks: 

**A  contract  ultra  vires  being  unlawful  and  void,  not 
because  it  is  in  itself  immoral,  but  because  the  corpora- 
tion, by  the  law  of  its  creation,  is  incapable  of  making 
it,  the  courts,  while  refusing  to  maintain  any  action 
upon  the  unlawful  contract,  have  always  striven  to  do 
justice  between  the  parties,  so  far  as  could  be  done 
consistently  with  adherence  to  law,  by  permitting  prop- 
erty or  money,  parted  with  on  the  faith  of  the  unlaw- 
ful contract,  to  be  recovered  back,  or  compensation  to 
be  made  for  it.** 

This  legal  principle  was  recognized  in  the  case  of 
Municipal  Co.  v.  Baker  County,  39  Or.  396  (65  Pac. 
369),  where  it  was  ruled  that  though  a  voluntary  agree- 
ment, entered  into  by  a  county  involving  it  with  liabili- 
ties after  the  limit  of  its  indebtedness  had  been  reached, 
was  ultra  vires,  and  unenf 6rceable,  a  person  contract- 
ing with  a  county  under  such  circumstances  might  re- 
cover property  transferred  to  it  upon  returning  unpaid 
county  warrants  given  to  evidence  the  receipt  of  such 
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property.  To  the  same  effect,  see,  also,  10  Cyc.  1150; 
7  E.  C.  L.  678. 

As  the  plaintiff  could  invoke  this  remedy,  it  mnst  also 
be  available  to  the  defendants.  It  savors  of  illegality 
to  permit  a  party  who  has  received  the  benefit  of  an 
executed  contract  which  does  not  trench  upon  public 
policy  nor  violate  an  express  legislative  enactment  to 
interpose  the  defense  of  tUtra  vires  when  sued  for  the 
value  of  the  property  which  he  has  obtained  from  a  cor- 
poration pursuant  to  his  contract  with  it.  If  upon  a 
disaffirmance  of  an  tUtra  vires  agreement  the  plaintiff 
could  recover  only  the  reasonable  value  of  the  com- 
modities delivered,  the  defendants  when  disapproving 
such  contract  should  be  required  either  to  return  the 
goods  which  they  have  received,  if  any  remain,  or  to 
pay  the  reasonable  value  of  the  entire  merchandise, 
etc.,  so  obtained. 

An  error  was  committed  in  directing  the  verdict 
herein.  The  judgment  is  therefore  reversed,  and  the 
cause  will  be  remanded  with  permission  to  apply  to  the 
trial  court  for  leave  to  file  an  amended  answer  if  the 
defendants  so  elect,  alleging  a  total  or  partial  failure 
of  the  consideration  for  the  note  and  setting  forth  the 
reasonable  value  of  the  property  which  they  received 
and  retained ;  the  payment  for  which  or  the  rendering 
of  a  judgment  therefor  to  discharge  the  negotiable 
instrument  Bevebsed  and  Bemanded. 
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Motion  to  dismiss  appeal  denied  Deeefober  15,  1915. 

Argaed   en   the   merits  January   26,   reversed   and  nonsuit   entered 

February  13,  1917. 

MITCHELL  V.  COACH. 

(153  Pae.  478;  162  Pae.  1068.) 
Afpeal  and  Error— Becord  on  Appeal— Betnm  of  Notice— CondusiTe- 


1.  The  return  of  serriee  of  notice  of  appeal  as  included  in  tbe 
transcript  cannot  be  contradicted  or  impeached  by  extraneous  evi- 
dence, so  that  4n  indorsement  on  the  notice,  "Filed  July  19,  1915/' 
is  conclusive. 

Appeal  and  Errox^— Becord  on  Appeal— Defect  In  Undertaking— Time 
for  Objection. 

2.  Since  the  filing  of  the  undertaking  on  appeal  is  not  jurisdic- 
tional, a  motion  attacking  it  for  defect  in  time  of  filing  must  be  filed 
within  10  days  of  the  filing  of  the  undertaking,  as  required  by  Bule 
23,  56  Or.  623  (117  Pae.  zii),  or  it  is  deemed  waived,  so  that  a  motion 
filed  December  3d,  attacking  an  undertaking  filed  August  10th  on  the 
ground  that  it  was  filed  too  late,  cannot  be  considered. 

Appeal  and  Error— Bacord  on  Appeal— Amendment. 

3.  Where  the  return  of  service  of  a  notice  of  appeal  does  not 
conform  to  the  facts,  it  may  on  motion  be  amended. 

Appeal  and  Error— Bacord— ^Bavlew— ^Motion  for  Nonsuit. 

4.  While  generally  the  decision  on  a  motion  for  nonsuit  will  not 
be  reviewed  without  a  transcript  of  the  entire  evidence,  the  motion 
being  on  the  ground  that  plaintiff's  testimony  shows  the  contract 
sued  on  to  be  against  public  policy,  it  is  enough  that  the  bill  of  excep- 
tions states  that  the  only  evidence  offered  or  given  by  or  for  plain- 
tiffs as  to  the  nature  of  the  contract  is  as  there  set  out. 

Contracts— To  Defeat  Justice— Bacovery  for  Services. 

6.  The  sole  object  of  the  employment  of  plaintiffs  being  to  defeat 
the  ends  of  justice  on  a  prosecution,  wuh  a  reckless  disregard  of  the 
means  employed,  its  illegality  will  prevent  recovery  for  services  there- 
under. 

[As  to  contracts  the  consideration  for  which  is  the  stifling  of 
a  criminal  prosecution,  see  notes  in  31  Am.  Dec.  600;  22  Am.  Bep. 
121;  49  Am.  Bep.  48.] 

From  Coos :  John  S.  Coke,  Judge. 

This  is  an  action  by  W.  J.  Mitchell  and  L.  G.  Car- 
penter, doing  business  under  the  firm  name  and  style 
of  Coast  Detective  Bureau,  against  J.  W.  Coach.  Re- 
spondent moves  to  dismiss  defendant's  appeal. 

Motion  Denied. 
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Mr.  Charles  F.  McKnight,  for  the  motion. 

Mr.  F.  J.  Feeney  and  Messrs.  Hammond  <&  Derby- 
shire, contra. 

In  Banc.  Mb.  Justicb  Benson  delivered  the  opinion 
of  the  court. 

This  is  a  motion  to  dismiss  the  appeal  upon  the 
grounds:  (1)  That  the  appellant  has  failed  to  serve 
or  file  his  notice  of  appeal  within  the  time  prescribed 
by  law;  (2)  that  the  undertaking  on  appeal  was  not 
filed  within  the  time  prescribed  by  the  statute. 

1.  The  notice  of  appeal  as  it  appears  in  the  tran- 
script contains  the  following  proof  of  service ; 

''State  of  Oregon, 
Coos  County — ss. 

'*I  hereby  certify  that  I  served  this  notice  of  appeal 
upon  C.  F.  McKnight,  attorney  for  plaintiffs,  at  Coos 
County,  Oregon,  on  the  19th  day  of  July,  1915. 

''A.  S.  Hammond, 
** Attorney  for  Defendant.'* 

The  notice  is  also  indorsed  as  filed  on  July  19,  1915, 
which  is  conceded  to  be  within  the  statutory  time,  the 
judgment  having  been  entered  on  May  20,  1915;  but 
plaintiff  seeks  by  affidavits  to  show  that  as  a  matter  of 
fact  it  was  not  filed  until  July  20th.  This  court  has 
held  that  the  transcript  as  filed  here  cannot  be  contra- 
dicted or  impeached  by  extraneous  evidence :  Rodm^ofi 
V.  Manning,  50  Or.  507  (93  Pac.  366). 

2.  As  to  the  date  of  filing  the  undertaking,  it  is  suffi- 
cient to  say  that  it  was  served  upon  plaintiff  on 
August  9,  1915,  and  filed  August  10,  1915,  while  the 
motion  attacking  it  was  not  filed  until  December  3, 
1915.  Since  the  filing  of  the  undertaking  is  not 
jurisdictional  (Dowell  v.  Bolt,  45  Or.  90,  75  Pac.  714), 
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it  falls  within  the  influence  of  rule  23  of  this  court  (56 
Or.  623,  117  Pac.  xii),  which  says: 

**A11  motions  must  be  filed  within  ten  days  after  a 
party  or  his  counsel  obtain  knowledge  of  an  alleged 
failure  of  the  adverse  party  or  his  counsel  to  comply 
with  the  requirements  of  the  statute  or  with  the  rules 
of  this  court.  Any  neglect  to  file  a  motion  within  such 
time  will  be  deemed  a  waiver  of  all  defects,  except 
matters  of  jurisdiction.*' 

3.  Referring  again  to  the  proof  of  service  of  the 
notice  of  appeal,  the  defendant  has  filed  a  counter- 
motion  for  leave  to  amend  the  same  to  conform  to  the 
fact.  The  case  comes  strictly  within  the  rule  declared 
in  the  case  of  Barhre  v.  Goodale,  28  Or.  468  (38  Pac. 
67,  43  Pac.  378),  and  the  amendment  is  therefore 
allowed. 

The  motion  to  dismiss  is  denied. 

Motion  Dbnibd. 


Beyened  and  nonsuit  entered  Febmary  13,  1917« 

On  thb  Mebits. 

(162  Pae.  1068.) 

Department  1.    Statement  by  Me.  Justicb  Benson. 

This  is  an  action  wherein  plaintiffs  seek  to  recover 
for  detective  services  performed  by  them  at  the  re- 
quest of  the  defendant.  The  complaint  alleges,  in 
sulBstance,  that  defendant  had  been  convicted  in  the 
municipal  court  of  Bandon  of  the  crime  of  giving 
liquor  to  two  minor  girls  named  Simpson;  that  the 
defendant  had  appealed  from  such  conviction  to  the 
Circuit  Court;  that  he  was  also  threatened  with  an 
action  for  damages  for  being  the  father  of  an  unborn 
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child  then  supposed  to  be  carried  by  one  of  those  girls ; 
that  he  employed  plaintiffs  at  an  agreed  price  of  $12 
per  day  and  all  expenses  to  assist  and  render  services 
in  connection  with  the  defense  of  snch  litigation;  that 
such  services  were  performed  and  continued  from  Sep- 
tember 20,  1914,  to  March  26,  1915,  and  included 
moneys  advanced,  etc.  There  follows  an  allegation 
of  total  indebtedness  under  the  contract  of  $3,226.80, 
with  a  credit  of  $1,622.30,  and  a  prayer  for  judgment 
for  an  unpaid  balance  of  $1,604.50.  The  answer  ad- 
mits the  employment  of  plaintiffs  for  services  in  the 
liquor  cases  only;  that  those  cases  were  finally  dis- 
posed of  by  the  acquittal  of  defendant  on  December 
14, 1914,  and  alleges  that  plaintiffs  have  already  been 
paid  more  than  was  due  them.  From  a  verdict  and 
judgment  for  plaintiffs,  defendant  appeals. 

Bbversed.    Nonsuit  Entebed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  F.  McKnight. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Austvn  S.  Hammond,  Mr.  John  B.  Goss  and  Mr. 
A.  H.  Derbyshire,  with  oral  arguments  by  Mr.  Ham- 
mond and  Mr.  Goss. 

Me.  Justicje  Benson  delivered  the  opinion  of  IJie 
court. 

4.  When  plaintiffs  rested  their  case  defendant 
moved  for  a  judgment  of  nonsuit  upon  the  following 
grounds: 

**For  the  reason  that  it  appears  in  the  testimony 
for  the  plaintiffs  that  the  alleged  contract  was  and  is 
against  public  policy  and  should  not  be  enforced. '* 

This  motion  was  denied,  and  the  ruling  of  the  court 
thereon  is  assigned  as  error.    The  bill  of  exceptions 
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does  not  purport  to  contain  all  the  testimony  given 
npon  the  trial,  and  plaintiffs  insist  that,  in  the  absence 
of  any  part  of  the  evidence,  this  court  is  not  in  a  posi- 
tion to  consider  an  assignment  of  this  nature.  It  is 
true  generally  that  the  decision  upon  a  motion  for 
nonsuit  will  not  be  considered  unless  the  transcript 
of  the  entire  testimony  is  before  the  appellate  court, 
but  there  is  a  well-established  exception  thereto  which 
is  very  clearly  enunciated  in  Goodale  Lumber  Co.  v. 
Shaw,  41  Or.  544,  547  (69  Pac.  546,  547),  wherein  Mr. 
Chief  Justice  Moore,  speaking  for  the  court,  says : 

**The  law,  however,  does  not  require  the  perform- 
ance of  vain  things ;  and  where,  as  in  the  present  in- 
stance, the  testimony  set  out  in  the  bill  of  exceptions 
clearly  shows  the  mode  adopted  to  prove  a  particular 
fact,  and  also  contains  a  statement  which  necessarily 
negatives  the  possibility  of  other  testimony  having 
been  introduced  upon  the  issue  involved,  the  reason 
for  the  rule  announced  in  the  cases  adverted  to  ceases, 
and  the  rule,  which  is  otherwise  general,  has  ingrafted 
thereon  and  become  subject  to  an  exception,  which  is 
illustrated  in  cases  like  the  one  at  bar,  where  the  bill 
states  the  objection  with  so  much,  but  no  more,  of  the 
evidence  than  is  necessary  to  explain  it.*' 

The  present  bill  of  exceptions  contains  the  following 
statement: 

**The  only  evidence  offered  or  given  by  or  on  behalf 
of  plaintiff  at  the  trial  as  to  the  nature  of  the  con- 
tract between  the  plaintiffs  and  the  defendant  which  is 
set  out  in  the  complaint  is  as  follows." 

5.  It  is  clear,  then,  that  a  motion  for  a  nonsuit  is 
properly  before  us.  The  plaintiff  Mitchell  appears  to 
have  been  the  one  member  of  his  firm  who  did  business 
with  the  defendant  and  performed  the  services  for 
which  a  recovery  is  sought.  It  appears  from  his  own 
testimony  that  he  was  employed  primarily  to  so  man- 
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age  things  that  the  defendant  should  be  acquitted  in 
the  ** liquor  cases''  upon  appeal,  not  so  much  on  ac- 
count of  the  intrinsic  importance  thereof,  as  for  the 
moral  effect  that  a  conviction  might  have  upon  the 
outcome  of  the  anticipated  action  for  damages  for  bas- 
tardy. It  seems  to  be  beyond  question  that  Mitchell 
from  the  beginning  knew  that  Coach  was  guilty  of  the 
offense  of  which  he  had  been  convicted  in  the  police 
court,  and  that  what  was  required  of  him  by  his  em- 
ployer was  so  to  manipulate  affairs  that  the  witnesses 
for  the  prosecution  either  should  be  removed  from  the 
jurisdiction  of  the  trial  court  or  be  so  influenced  as  to 
commit  perjury  and  thus  save  Coach  from  a  convic- 
tion. Sequestration  was  first  tried,  and  the  girls  were 
concealed  in  a  house  in  the  suburbs  of  Marshfield,  un- 
der the  guardianship  of  one  or  more  of  plaintiffs' 
*' operators."  Subsequently  they  were  started  to 
Portland  still  in  the  care  of  one  of  plaintiffs'  em- 
ployees, but  were  arrested  en  route  and  brought  back. 
In  the  final  outcome  they  swore  falsely  at  the  trial, 
and  Coach's  acquittal  was  secured.  During  the  in- 
terval between  the  employment  and  the  hearing  in 
court  Mitchell  was  in  constant  touch  with  these  wit- 
nesses and  advancing  them  money,  in  at  least  one  in- 
stance paying  money  to  one  of  the  girls  or  sending  it 
to  her  by  an  intermediary  because  she  had  threatened 
to  *' squeal"  to  the  district  attorney.  When  upon  the 
witness-stand  the  plaintiff  Mitchell  said: 

**  After  we  closed  up  this  contract  with  Coach  and 
I  was  working  for  him  I  went  right  along,  and  done 
as  he  wanted  done  as  far  as  I  dared  go." 

When  asked  as  to  the  nature  of  his  employment 
after  the  liquor  cases  were  disposed  of,  he  replied : 

*'The  nature  of  the  work  principally  was  this:  We 
were  trying  to  get  Mr.  Treadgold;  Joe  was  ffoin^  to 
spend  $20,000  to  get  Treadgold. " 
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There  is  much  more  of  the  testimony  leading  to  the 
same  conclusion,  but  we  have  outlined  enough.  The 
sole  object  of  the  employment  of  plaintiffs  was  to  de- 
feat the  ends  of  justice  with  a  reckless  disregard  of 
the  means  employed  to  accomplish  such  purpose.  As 
is  well  said  by  Mr.  Chief  Justice  Bean  in  Jackson  v. 
Baker,  48  Or.  155  (85  Pac.  512) : 

**If  the  illegality  appears  from  the  complaint  or 
the  plaintiff's  case,  the  court  will,  at  any  stage  of  the 
proceedings,  dismiss  the  action,  although  such  illegal- 
ity is  not  pleaded  as  a  defense,  or  insisted  upon  by  the 
parties,  and  may  have  been  expressly  waived  by  them. 
It  is  an  objection  which  the  court  itself  is  bound  to 
raise  in  the  due  administration  of  justice,  regardless 
of  the  wishes  of  the  parties.'* 

It  is  not  often  that  a  case  arises  where  the  evidence 
leaves  an  appellate  court  as  free  from  doubt  as  we 
find  ourselves  in  this  case. 

The  judgment  will  be  reversed  and  a  nonsuit  en- 
tered here.  Reversed.    Nonsuit  Entered. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Harris 
and  Mb.  Justice  Bubnett  concur. 


Aiffaed  Jannanr  18,  affirmed  Febmary  6,  rehearing  denied  Febmarr 

20,  1917. 

SAVAGE  v.  SCBOGGIN.* 

(162  Pac.  1061.) 

Deedft—IMllvery— Sufficiency. 

1.  Where  the  grantee  in  a  deed  told  the  grantor  to  give  it  to  the 
offieer  of  a  bank  and  instruct  the  officer  to  have  it  recorded,  the 
deUvery  of  the  deed  to  the  officer  was  a  sufficient  delivery  to  the 
grantee. 

*0n  delivery  of  deed  to  third  person  or  record  by  grantor,  as  a 
delivery  to  the  grantee,  see  notes  in  54  L.  B.  A.  884;  9  L.  B.  A. 
(K.  a)  224.  Beporteb. 
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ETidence — ^Parol  Evidence— Valuable  Consideration. 

2.  Althoagh  where  a  deed  recites  merely  a  good  eonsideratlon, 
the  grantee  may  not  give  evidence  of  a  valuable  consideration, 
which  would  be  different  in  kind  from  that  expressed  in  the  deed, 
where  a  reply  alleged  the  actual  payment  of  valuable  consideration, 
evidence  showing  only  a  promise  to  pay  the  debts  of  the  grantor 
was  admissible. 

Deeds— Ckmslderation— Promise  to  Pay  Debt. 

3.  A  promise  to  pay  debts  of  a  grantor  as  consideration  for  a 
deed  becomes  absolute  upon  the  execution  of  the  instrument. 

Fraudulent  Oonveyaiices— Consideration— Payment— Time. 

4.  A  subsequent  payment  in  good  faith  of  the  consideration  for 
a  deed  is  sufficient  to  render  the  conveyance  valid,  although  made 
after  the  deed  was  attacked  for  fraud  on  creditors. 

Fraudulent  Conveyances— Consideration— Assuming  Grantor's  Debts. 

5.  A  promise,  made  in  good  faith  to  assume  and  pay  the  debt 
of  the  grantor,  is  sufficient  consideration  for  a  deed  as  against  the 
grantor's  creditors. 

[As  to  parol  evidence  supplementing  deed  by  proof  of  col- 
lateral oral  agreement,  see  note  in  Ann.  Cas.  19 14 A,  455.] 

Fraudulent  Conveyances — Consideration — ^Indemnity  to  Surety. 

6.  As  against  the  grantor's  creditors,  a  surety  may  take  the  prop- 
erty  of  principal  to  secure  himself  against  loss  if  he  acta  in  good 
faith. 

From  Yamhill :  Harby  H.  Belt,  Judge. 

Department  1.  Statement  by  Mb.  Chibf  Justice 
MgBbidb. 

This  is  a  suit  by  James  Savage  against  S.  L.  Scrog- 
gin  and  W.  G.  Henderson,  as  sheriff  of  Yamhill  County, 
Oregon,  to  enjoin  the  sale  upon  execution  of  certain 
land  of  plaintiff,  situate  in  Yamhill  County. 

The  complaint  alleges  that  plaintiff  is  the  owner  of 
the  property,  and  that  defendant  has  caused  an  execu- 
tion which  was  issued  upon  a  judgment  in  favor  of 
defendant  Scroggin  and  against  Dan  Savage  to  be 
levied  upon  it,  and  is  wrongfully  proceeding  to  adver- 
tise and  sell  it  upon  such  execution. 

The  answer  justified  under  the  judgment,  order  of  sale 
and  execution,  and  alleged  that  on  November  23d  Dan 
Savage  and  Nettie  Savage,  his  wife,  were  the  owners 
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of  the  premises,  and  that  upon  said  date  they  executed 
a  deed  to  the  land  to  the  plaintiff,  who  is  a  brother  of 
Dan  Savage,  whereby  they  pretended  to  sell  and  con- 
vey the  premises  to  plaintiff;  that  said  instrument  was 
forwarded  by  the  grantors  to  the  county  recorder, 
with  instructions  to  record  it,  and  was  by  the  recorder 
actually  recorded  on  November  25, 1914 ;  that  said  re- 
corder was  not  at  the  time  the  agent  of  the  grantee, 
and  had  no  authority  to  accept,  and  did  not  accept, 
the  deed  for  James  Savage,  but  received  and  recorded 
it  for  the  grantors,  and  returned  it  to  their  agent ;  that 
at  the  time  of  the  commencement  of  the  action  by  de- 
fendant Scroggin  against  Dan  and  Nettie  Savage  the 
plaintiff  disclaimed  all  interest  whatever  in  said  prem- 
ises by  virtue  of  said  deed  or  otherwise ;  that  the  con- 
veyance by  Dan  and  Nettie  Savage  to  James  Savage 
was  without  consideration,  and  was  made  for  the  pur- 
pose of  defrauding  his  creditors ;  that  the  conveyance 
is  void  for  want  of  consideration  and  delivery. 

Plaintiff  replied  by  denials  of  the  new  matter  in  de- 
fendants* answer,  and  alleged  that  at  the  date  of  the 
conveyance  he  .took  the  premises  in  good  faith  and 
paid  full  value  for  the  same.  There  was  also  a  fur- 
ther defense,  which,  being  merely  evidentiary  in  its 
nature,  need  not  be  here  recited.  There  were  findings 
and  a  decree  for  plaintiff,  and  defendants  appeal. 
Affirmed.    Beheabiko  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  W.  0.  Sims  and  Mr.  Roswell  L.  Conner,  with  an 
oral  argument  by  Mr.  Sims. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Holmes  d  Pearce  and  Mr.  E.  S.  Snellvng,  with 
an  oral  argument  by  Mr.  Frank  Holmes. 
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Opinion  by  Mb.  Chief  Justicb  MgBbidb. 

1-5.  Without  discussing  the  testimony  in  detail  we 
are  of  the  opinion  that  the  following  facts  are  estab- 
lished by  the  preponderance  of  the  testimony:  That 
Dan  Savage  was  indebted  to  defendant  Scroggin  upon 
a  promissory  note  for  $221  and  interest  and  to  the 
Willamina  Bank  upon  a  note  for  $1,484,  and  that 
plaintiff  had  signed  both  these  notes  as  an  accommo- 
dation maker,  and  as  between  himself  and  the  payees 
was  liable  for  the  payment  of  both  notes ;  that  in  the 
fall  of  1914  Dan  agreed  with  plaintiff  that  as  soon  as 
he  acquired  title  to  the  property  described  in  the  com- 
plaint he  would  convey  it  to  plaintiff,  who  in  consider- 
ation therefor  was  to  pay  off  both  the  notes  .above 
mentioned.  When  the  agreement  to  this  effect  was 
made,  plaintiff  was  about  to  start  on  a  trip  to  the 
coast,  and  told  his  brother  that  if  he  made  the  deed 
to  give  it  to  Mr.  Fundman,  an  officer  of  the  Willamina 
Bank,  and  have  him  send  it  down  to  be  recorded.  The 
deed  was  made  on  November  23d,  and  was  taken  by 
Dan  Savage  to  Fundman  in  accordance  with  the 
previous  agreement,  and  Fundman  sent  it  to  the 
county  recorder's  office,  where  it  was  recorded  on  No- 
vember 25th  and  thereafter  returned  to  Mr.  Fundman, 
who  afterward  turned  it  over  to  plaintiff.  The  deliv- 
ery of  the  deed  to  Fundman  was  a  sufficient  delivery 
to  plaintiff,  and  the  sole  question  is  as  to  the  suffi- 
ciency of  the  consideration.  While  the  answer  of  the 
defendant  charges  that  Dan  Savage  and  wife  executed 
the  conveyance  with  intent  to  defraud  creditors,  it  does 
not  charge  that  plaintiff  participated  in  this  fraudu- 
lent intent  or  had  any  knowledge  of  it.  The  whole 
contention  is  that  the  conveyance  was  voluntary,  with- 
out consideration,  and  void,  because  never  delivered  to 
the  grantee.    As  to  the  consideration,  the  authorities 
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are  overwhelming  that  a  promise,  either  in  writing  or 
oral,  to  assume  and  pay  a  debt  of  the  vendor  is  a  suffi- 
cient consideration:  Meade  v.  Smithy  16  Conn.  346; 
Jenkins  v.  Peace,  46  N.  Or  413;  Shontz  y.  Brown,  27 
Pac.  123 ;  Stevens  v.  Hinckley,  43  Me.  440 ;  Anderson  v. 
Smith,  5  Blackf.  (Ind.)  395;  Seaman  v.  Hasbrouck,  35 
Barb.  (N.  Y.)  151;  Keen  v.  Kleckner,  42  Pa.  529;  Bell 
V.  Greenwood,  21  Ark.  249.  In  the  case  first  cited  the 
court  says: 

**It  is  further  urged  that  the  arrangement  in  ques- 
tion furnishes  a  most  convenient  mode,  by  which  a 
fraud  on  the  creditors  of  a  vendor  may  be  perpetrated, 
and  therefore  that  it  should  not  be  sustained.  It  may 
be  said  of  almost  every  species  of  contract  for  the  con- 
veyance of  property  that  it  may  be  resorted  to  by  the 
wicked  as  a  mere  cover  for  fraud  and  knavery,  al- 
though it  is  also  true  that  some,  from  their  greater 
plausibility,  are  more  difficult  to  expose,  and  there- 
fore furnish  more  easy  facilities  for  that  purpose, 
than  others.  Still  this  has  never  been  deemed  a  suffi- 
cient reason  for  setting  aside,  or  refusing  to  enforce, 
honest  agreements  which  on  their  face  are  not  unlaw- 
ful ;  and  to  do  so  on  that  ground  would  not  only  be 
palpably  unjust  to  the  parties,  but  a  most  injurious 
restriction  on  the  right  of  contract  and  alienation.  In 
Forbes  v.  Marsh,  15  Conn.  384,  and  in  Calkins  v.  Lock- 
wood  [16  Conn.]  276  [41  Am.  Dec.  143],  decided  bv  us 
the  present  year,  we  had  occasion  to  consider  objec- 
tions to  contracts  of  the  same  character  as  those  here 
urged ;  but  in  both  of  those  cases,  wliich  were  stronger 
than  this,  they  were  overruled.  On  such  a  question, 
many  of  the  topics  which  have  been  urged  before  us 
would  be  pertinent.  The  situation  and  circumstances 
of  the  parties,  the  time  of  the  conveyance,  its  form 
and  mode,  and,  in  short,  all  the  circumstances  attend- 
ing it  would  be  proper  to  be  considered  in  ascertain- 
ing the  real  object  in  view  and  in  determining  whether 
the  transaction  was  honest  or  only  colorable  and 
fraudulent    But  as  matter   of  law   we  cannot   pro- 
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nounce  it  void,  if  done  in  good  faith,  and  for  a  pur- 
pose which  the  law  does  not  condemn." 

The  case  of  Miles  v.  Miles,  6  Or.  266  (25  Am.  Rep. 
522),  is  similar  to  the  case  at  bar.  In  that  case  one 
S.  D.  Miles,  being  indebted  to  S.  A.  Miles,  executed  a 
deed  to  Laura  R.  Tredeau,  his  niece,  vdth  intent  to 
delay  S.  A.  Miles  in  the  collection  of  his  debt.  The 
deed  was  wholly  without  consideration  in  fact,  but 
contained  a  recital  that  it  was  subject  to  a  mortgage 
of  $500,  which  Mrs.  Tredeau  afterward  paid.  The 
complaint  charged  that  the  deed  was  voluntary  and 
without  consideration  and  executed  by  S.  D.  Miles  to 
Mrs.  Tredeau  with  intent  to  hinder,  delay  and  defraud 
S.  A.  Miles  in  the  collection  of  his  debt;  but  the  com- 
plaint, owing  to  the  youth  and  inexperience  of  the  at- 
tomey  drawing  it,  who  is  the  writer  of  this  opinion, 
did  not  state  that  Mrs.  Tredeau  had  knowledge  of  the 
fraudulent  intent  of  the  grantor.  It  was  claimed  by 
the  attorneys  for  Mrs.  Tredeau  that  the  recital  in  the 
deed  that  the  property  was  conveyed  subject  to  a 
mortgage  rendered  her  personally  liable  for  the  mort- 
gage debt,  and  constituted  a  valid  consideration.  This 
court  held  that  the  recital  of  the  existence  of  the  mort- 
gage in  the  deed  did  not  render  the  grantee  liable  for 
the  debt,  but  that  her  subsequent  payment  of  the  mort- 
gage constituted  a  sufficient  payment  of  the  purchase 
money  to  make  the  conveyance  valid,  and  that,  in  the 
absence  of  an  allegation  that  the  grantee  took  the  con- 
veyance with  knowledge  or  notice  of  the  fraudulent  in^ 
tent  of  the  grantor,  the  transaction  would  be  upheld. 
Here  there  is  no  charge  in  the  complaint  that  James 
Savage  had  any  notice  that  Dan  Savage  was  indebted 
to  Scroggin  upon  the  claim  in  suit,  or  that  he  partici- 
pated in  any  fraudulent  design  that  Dan  may  have  had 
to  defraud  creditors;  neither  does  it  appear  from  the 
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testimony  that  James  knew  that  Dan  had  any  other 
valid  indebtedness  than  that  which  he  (James)  had 
agreed  to  pay. 

It  is  further  urged  that  the  reply  alleged  an  actual 
payment  of  the  consideration,  while  the  evidence 
shows  only  a  promise  to  pay  certain  debts  of  the 
grantor,  Dan  Savage,  and  authorities  are  cited  to  the 
effect  that  the  grantee  cannot  be  allowed  to  show  a  dif- 
ferent consideration  than  that  named  in  the  deed:  6 
Ency.  Ev.  100;  Scoggm  v.  Schloath,  15  Or.  380  (15 
Pac.  635) ;  Carmack  v.  Lovett,  44  Ark.  180;  Buckley's 
Appeal,  48  Pa.  491  (88  Am.  Dec.  468) ;  Houston  v. 
Blackman,  66  Ala.  559  (41  Am.  Rep.  756).  We  think 
the  true  rule  is  expressed  in  Scoggin  v.  Schloath,  15  Or. 
380  (15  Pac.  635),  and  it  is  this :  Where  the  deed  states 
merely  a  good  consideration  such  as  love  and  affection, 
marriage  or  the  like,  evidence  is  not  admissible  to  show 
that  the  consideration  was  a  moneyed  one.  In  other 
words,  where  the  deed  recites  merely  a  good  consider- 
ation, the  grantee  is  not  permitted  to  give  evidence  of 
a  valuable  consideration,  because  this  would  be  prov- 
ing by  parol  that  the  consideration  was  different  in 
kind  from  that  expressed  in  the  deed.  Here  the  con- 
sideration expressed  is  a  moneyed  consideration,  and 
the  consideration  paid  was  a  moneyed  consideration. 
It  is  true  it  was  not  paid  at  the  time  the  deed  was 
made,  but  the  promise  to  pay  it  was  made  before  the 
execution  of  the  deed,  and  became  absolute  upon  the 
execution  of  that  instrument,  and  the  agreed  consider- 
ation was,  in  fact,  paid  in  cash  before  the  answer  was 
filed;  and,  as  heretofore  shown,  this  was  sufficient. 
The  promise  alone  was  sufficient  as  shown  if  made  in 
good  faith.  Angrave  v.  Stone,  45  Barb.  (N.  Y.)  35,  is 
cited  upon  the  point  urged  that  payment  of  the  con- 
sideration after  the  suit  was  commenced  to  set  aside 
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a  conveyance  on  the  ground  of  fraud  will  not  avail  the 
grantee,  but  a  careful  examination  of  the  case  shows 
that  it  is  not  in  point.  In  that  case  the  court  found 
that  the  original  transaction  was  voluntary  and  fraud- 
ulent as  to  all  parties,  and  held  that  the  grantees  could 
not  purge  themselves  of  the  fraud  by  paying  a  valu- 
able consideration  after  the  suit  was  commenced. 

6.  In  view  of  all  the  facts  we  do  not  see  that  defend- 
ant Scroggin  has  any  superior  equities  over  the  plain- 
tiff, who  was  liable  upon  notes  of  his  brother,  which 
he  would  inevitably  have  been  compelled  to  pay  to  his 
own  loss  if  Scroggin  had  been  permitted  to  take  the 
property  under  his  claim.  There  is  no  law  which  pre- 
vents a  person  who  is  surety  for  another  from  taking 
property  to  secure  himself  against  loss  if  he  acts  in 
good  faith.  There  is  no  serious  question  but  that  the 
notes  assumed  and  paid  by  James  were,  as  between 
himself  and  his  brother,  the  debt  of  the  latter,  and  the 
price  agreed  upon  and  subsequently  paid  was  not  in- 
adequate. In  the  race  of  diligence  between  plaintiff 
and  Scroggin  plaintiff  won,  and  we  think  he  won  fairly 
and  without  fraud  on  his  part.  Viewing  the  case  in 
this  light,  we  are  of  the  opinion  that  the  decree  of  the 
Circuit  Court  should  be  affirmed,  and  it  is  so  ordered. 
Affibmbd.    Beheabino  Denied. 

Mb.  Justice  Moobb,  Mb.  Justice  Bean  and  Mb.  Jus- 
tice MoCamant  concur. 
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20,  1917. 

WILLIAMS  V.  WILLIAMS. 

(162  Pae.  834.) 

Divorce— Foreign  Judgment— Title  to  Land. 

1.  A  divorce  decree  rendered  by  a  court  in  another  state  which 
attempted  to  settle  the  title  to  lands,  operating  directly  on  the  title, 
and  not  by  compelling  the  holder  of  the  title  to  convey,  is  void  so 
far  as  it  attempts  to  convey  the  title  to  lands  within  the  state. 

Contracts— Legality— Purchase  of  Public  Lands— Illegal  Oatlu 

2.  An  agreement  between  a  husband  and  wife  made  in  another 
state  that  the  former  should  come  to  the  state  and  purchase  a  tract 
of  land,  for  which  each  should  pay  half,  and  title  to  which  should 
be  taken  in  their  joint  names,  where  the  husband  purchased  the 
land  from  the  state  and  made  an  oath,  as  he  was  required  to  do  that 
he  was  purchasing  it  for  his  own  use,  was  not  void  as  against  public 
policy,  since  the  husband  could  have  procured  an  application  and 
oath  from  his  wife  for  her  share,  and  he  will  not  be  permitted  to 
defeat  her  claim  to  a  resulting  trust  in  such  land  to  the  extent  of 
the  consideration  paid  by  her  under  the  agreement. 

[As  to  effect  of  foreign  decree  of  divorce  on  dower  rights, 
see  note  in  Ann.  Oas.  1913E,  555.] 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  1.  Statement  by  Mb.  Chief  Justice 
McBbidb. 

This  is  a  suit  by  William  A.  F.  Williams  against  L. 
Belle  Williams  to  quiet  title  to  the  west  half  of  section 
16,  township  31  south,  range  6  west,  Willamette  Meri- 
dian, situated  in  Douglas  County.  The  complaint  al- 
leged that  the  parties  were  formerly  husband  and  wife, 
but  were  divorced  by  decree  of  the  Superior  Court  of 
Napa  County,  California,  on  the  twenty-ninth  day  of 
October,  1913.  It  was  further  declared  that,  in  addi- 
tion to  the  decree  of  divorce,  the  court  caused  to  be 
entered  as  part  of  its  decree  the  following: 

**It  is  further  ordered,  adjudged  and  decreed  that 
all  of  the  following  described  real  property,  commu- 
nity property  of  plaintiff  and  defendant,  situated  in 
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Douglas  County,  State  of  Oregon,  and  standing  upon 
the  records  thereof  in  the  name  of  William  A.  F.  Will- 
iams, to  wit :  The  west  half  of  section  16  in  township 
31  south  of  range  6  west  of  W.  M. — be,  and  the  same 
is  hereby,  divided  and  awarded  as  follows:  One  un- 
divided half  thereof  to  plaintiff  L.  Belle  Williams,  and 
the  remaining  undivided  half  thereof  to  the  defendant 
William  A.  F.  Williams'*;  that  defendant  caused  said 
decree  of  the  California  court  to  be  entered  in  the  deed 
records  of  Douglas  County;  and  that  the  same  con- 
stitutes a  cloud  upon  plaintiff's  title. 

The  answer  denies  that  plaintiff  was  the  owner  in 
fee  of  the  land,  and  alleged,  in  substance,  that  while 
plaintiff  and  defendant  were  husband  and  wife,  and 
residing  in  the  State  of  Michigan,  defendant  employed 
a  timber  locator  who  was  familiar  with  lands  in  Ore- 
gon to  select  a  tract  of  land  which  defendant  could 
acquire  without  residing  thereon,  and  if  a  tract  were 
found  which  was  satisfactory  to  defendant,  defendant 
would  purchase  the  same  and  pay  said  locator  for  his 
services ;  that  it  was  agreed  between  plaintiff  and  de- 
fendant that  plaintiff  should  go  from  the  State  of 
Michigan  and  act  as  agent  for  defendant  in  the  selec- 
tion of  the  land  that  defendant  proposed  to  acquire, 
and,  if  a  tract  were  found  which  was  satisfactory  to 
plaintiff,  that  the  title  should  be  taken  in  the  name  of 
each  of  them,  each  paying  an  equal  share  of  the  pur- 
chase price  and  expense  thereof.  Under  said  agree- 
ment plaintiff  came  to  the  State  of  Oregon,  the  de- 
fendant paying  the  expense  of  said  trip,  and,  with 
the  aid  of  the  timber  locator  before  mentioned,  plain- 
tiff examined  the  land  described  in  the  complaint,  and 
entered  into  a  contract  to  purchase  the  same  from  the 
State  of  Oregon  for  $400,  the  sum  to  be  paid  in  five 
annual  payments  of  $80  each,  with  interest  at  6  per 
cent  per  annum  on  deferred  payments ;  that  plaintiff, 
in  violation  of  the  contract  hereinbefore  set  out  with 


Feb.  1917.]  Williams  v.  Williams.  61 

the  defendant  to  take  the  contract  for  the  purchase  of 
said  land  in  the  joint  name  of  plaintiff  and  defendant, 
entered  into  a  contract  with  the  State  of  Oregon  to 
purchase  the  same  in  his  own  name.  The  complaint 
states  that  defendant  paid  more  than  one  half  of  the 
purchase  price,  and  that  a  deed  has  been  issued  by  the 
State  of  Oregon  to  plaintiff  for  the  whole  of  said  tract, 
and  the  title  to  the  land  now  appears  in  the  records  of 
Douglas  County  in  his  name;  that  by  reason  of  the 
contract  between  plaintiff  and  defendant  under  which 
title  to  said  real  estate  was  to  be  taken  in  the  joint 
name  of  both,  defendant  is  in  equity  the  owner  of  an 
undivided  one  half  of  said  real  property,  and  decree  is 
prayed  accordingly. 

Demurrer  to  the  new  matter  in  the  answer  having 
been  overruled,  a  reply  was  filed  putting  in  issue  the 
new  matter  alleged  in  the  answer,  and  averring  that 
plaintiff  and  defendant  before  their  divorce  had  pur- 
chased with  their  joint  earnings  certain  lots  in  the 
City  of  Fresno,  California,  of  the  value  of  $2,100, 
which  lots  stood  in  the  name  of  plaintiff ;  that  in  1908 
it  was  agreed  between  plaintiff  and  defendant  the 
plaintiff  should  deed  the  Fresno  property  to  defendant 
for  her  sole  and  separate  use,  and  that  defendant 
would  waive  and  relinquish  all  rights  and  interests  of 
every  kind  in  or  to  the  property  of  plaintiff,  and  there- 
upon plaintiff  made  a  deed  to  the  Fresno  property, 
which  the  defendant  thereafter  sold  for  $2,100  in  cash 
and  applied  it  to  her  separate  use  and  benefit ;  that  at 
the  time  of  the  conveyance  defendant  not  only  con- 
sented to  waive  claim  to  all  other  property  of  plaintiff, 
but  agreed  to  pay  to  the  mother  of  plaintiff  $300  and 
interest  due  on  a  promissory  note  theretofore  given  to 
plaintiff's  mother  to  secure  the  repayment  of  a  loan; 
and  that  plaintiff  has  never  paid  said  note,  in  violation 
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of  her  agreement  to  do  so.    The  Circuit  Court  found 
in  favor  of  the  defendant,  and  plaintiff  appeals. 
Affi&mbd.    BEHEABiNa  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Benjamin  L.  Eddy. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  C.  Fullerton. 

Opinion  by  Mb.  Chief  Justice  MoBbidb. 

1.  The  decree  of  the  Superior  Court  of  Napa 
County,  California,  was  void  so  far  as  it  attempted  to 
adjudicate  the  title  to  lands  in  Oregon:  7  E.  C.  L. 
1060 ;  32  Cyc.  674 ;  Newton  v.  Bronson,  13  N.  Y.  587  (67 
Am.  Dec.  97) ;  Bullock  v.  Bullock,  51  N.  J.  444  (27  Atl. 
435) ;  Bullock  v.  Bullock,  52  N.  J.  Eq.  561  (30  Atl.  676, 
46  Am.  St  Rep.  528,  27  L.  B.  A.  213) ;  Proctor  v.  Proc- 
tor, 215  ni.  275  (74  N.  E.  145, 106  Am.  St.  Rep.  168,  2 
Ann.  Cas.  819,  69  L.  R.  A.  673) ;  Grafton  v.  Weber 
(C.  C),  47  Fed.  852;  Lindsley  v.  Union  Silver  Star  M. 
Co.,  26  Wash.  301  {66  Pac.  382) ;  Clarke  v.  Clarke,  178 
U.  S.  186  (44  L.  Ed.  1028,  20  Sup.  Ct.  Rep.  873) ;  Court- 
ney V.  Henry,  114  111.  App.  635 ;  Wilson  v.  Braden,  48 
W.  Va.  196  (36  S.  E.  367).  No  judgment  of  a  court  of 
another  jurisdiction  can  have  any  effect  per  se  upon  the 
title  to  land.  The  only  way  in  which  the  conveyance 
of  the  land  beyond  the  jurisdiction  of  the  court  can  be 
effected  is  by  a  decree  in  equity  operating  upon  the 
person  so  as  to  coerce  the  party.  The  decree  itself 
can  have  no  direct  operation  upon  the  property :  Car- 
penter V.  Strange,  141  U.  S.  87  (35  L.  Ed.  640, 11  Sup. 
Ct.  Rep.  960).  The  decree  of  the  California  court  was 
not  in  personam,  but  attempted  to  operate  directly 
upon  the  land,  apparently  upon  the  theory  that  the 
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law  of  community  property  prevalent  in  California 
existed  in  this  state.  There  are  authorities  to  the 
effect  that,  where  the  court  has  jurisdiction  of  the  par- 
ties, and  the  question  as  to  a  trust  in  land  in  another 
state  is  actually  litigated,  and  the  court  decrees  the 
specific  performance  by  the  trustee  of  the  trust  found 
to  exist,  such  decree  will  be  enforced  by  the  courts  of 
the  state  where  the  lands  are  situated:  Burnley  v. 
Stevenson,  24  Ohio  St.  474  (15  Am.  Eep.  621) ;  Dunlap 
V.  Byers,  110  Mich.  109  (67  N.  W.  1067) ;  Wood  v. 
Warner,  15  N.  J.  Eq.  81;  Mitchell  v.  Bunch,  2  Paige 
(N.  Y.)  606,  (22  Am.  Dec.  669).  It  seems  to  be  estab- 
lished  by  these  and  many  other  decisions  that,  where 
the  court  has  the  parties  before  it  and  actually  ren- 
ders a  decree  requiring  one  party  to  execute  a  convey- 
ance of  real  property  in  another  state  to  the  prevail- 
ing party,  the  courts  of  the  latter  state  will  treat  such 
decree  as  valid  so  far  as  it  defines  the  rights  of  the 
parties,  and  will  enforce  it.  But  the  decree  here  is 
equivocal  in  this:  That  it  does  not  appear  clearly 
whether  it  is  based  upon  the  theory  of  a  resulting  trust 
arising  by  reason  of  Mrs.  Williams  having  furnished 
the  purchase  money,  whether  it  was  given  as  a  mere 
incident  to  the  divorce  in  the  same  way  that  our  law 
allows  the  prevailing  party  in  a  divorce  suit  one  third 
of  the  realty  owned  by  the  party  in  fault,  or  whether 
it  was  based  upon  the  theory  that  the  law  of  commu- 
nity property  common  in  California  also  prevailed  here. 
In  the  view  which  we  take  of  the  facts  in  this  case  it  is 
unnecessary  to  consider  further  the  effect  of  the  Cali- 
fornia decree. 

Upon  the  other  branch  of  the  case  we  think  the 
testimony  largely  preponderates  in  favor  of  the  de- 
fendant, that  the  agreement  set  forth  in  her  answer 
was  made;  that  she  paid  more  than  one  half  of  the 
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purchase  price  of  the  land,  and  has  never,  by  contract 
or  otherwise,  waived  her  right  to  it. 

2.  It  is  claimed  that  this  alleged  contract  was  void 
as  against,  public  policy  because  the  law  in  force  in 
this  state  at  the  time  required  an  applicant  for  the 
purchase  of  land  to  make  an  affidavit  that  he  pur- 
chased the  land  for  his  own  use,  and  not  directly  or  in- 
directly for  the  use  of  another;  but  there  is  nothing 
in  the  testimony  which  indicates  that  the  defendant 
contracted  with  the  plaintiff  to  make  any  other  or 
different  affidavit  from  that  required  by  the  law,  and 
if  he  violated  his  trust  and  made  a  false  affidavit,  it 
would  be  poor  equity  to  allow  him  to  take  advantage 
of  that  fact  after  using  his  wife's  money  to  purchase 
the  land.  The  substance  of  the  contract  could  easily 
have  been  observed  by  his  applying  for  160  acres  of 
the  land  in  his  own  name  and  notifying  his  wife  of  the 
requirements  of  the  Oregon  law  so  that  she  might  her- 
self have  filed  a  proper  application  accompanied  with 
the  required  affidavit  for  tJie  other  160  acres.  It  is 
not  probable  that  a  housewife  in  Michigan  was  so 
familiar  with  the  Oregon  laws  as  to  know  when  she 
sent  her  husband  out  here  that  she  herself  must  make 
the  required  affidavit.  Indeed,  it  is  not  probable  that 
the  plaintiff  knew  this  fact,  except  as  every  person  is 
presumed  to  know  the  law.  However  this  may  be,  to 
allow  him  now  to  take  advantage  of  the  irregularity 
in  the  application  to  defeat  his  wife's  claim  to  the 
land,  which  she  furnished  him  the  money  to  buy  and 
actually  paid  for  out  of  her  own  earnings,  would  be 
to  permit  him  to  come  into  court  and  to  take  advan- 
tage of  his  own  wrong. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed.    Beheabinq  Denied. 
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Mb.  Justice  Benson,  Mb.  Justice  Bubnett  and  Mb. 
Justice  McCamant  concur. 

Mb.  Justice  Habeis  taking  no  part  in  the  considera- 
tion of  this  case. 


Argued  January  11,  reversed  January  80,  rehearing  denied  February 
13,  motion  to  retax  costs  denied  February  20,  1917. 

SOCIETY  OF  DOUKHOBORS  v.  HECKER. 

(162  Pac.  851.) 

Trands,  Statute  of— Pleading— Ck>mpuant— Statute. 

1.  In  view  of  Section  804,  L.  O.  L.,  requiring  creation,  transfer, 
etc.,  of  an  estate  or  interest  in  real  property  to  be  by  an  instrument 
in  writing,  a  complaint  seeking  a  rescission  of  contracts  for  the 
purchase  of  land  and  a  return  of  the  purchase  price,  alleging  that  a 
plaintiff  corporation  had  verbally  assigned  its  interest  in  and  to 
certain  land  to  the  other  plaintiffs,  showed  on  its  face  that  the 
individual  plaintiffs  acquired  no  interest  in  the  land,  and  hence 
there  is  neither  privity  of  estate  nor  of  contract  between  individual 
plaintiffs  and  defendants  sufficient  to  support  a  suit. 

Pleading— Complaint — ^Defect— Cure   by  Subsequent   Proceedings. 

2.  In  an  action  seeking  a  rescission  of  contracts  for  the  pur- 
chase of  land  and  return  of  the  purchase  price  in  which  the  com- 
plaint showed  on  its  face  that  there  was  no  privity  of  estate  or 
contract  between  individual  plaintiffs  and  defendants  and  this  defect 
was  pointed  out  by  the  defendants  at  the  outset,  nothing  in  a  sub- 
sequent proceeding  cured  it. 

Pleading — Conclusion  of  Law. 

3.  In  an  action  seeking  a  rescission  of  contracts  for  the  pur- 
chase of  land  and  return  of  the  purchase  price,  allegations  in  the 
complaint  that  all  representations  made  to  the  plaintiff  corporation 
by  the  defendants  were  false,  known  by  the  defendants  to  be  false, 
and  made  with  the  intent  to  induce  the  corporation  to  enter  into 
the  contract,  were  insufficient  as  a  charee  of  fraud,  since  to  allege 
merely  that  a  quoted  statement  is  false,  without  stating  other 
matter  showing  wherein  it  is  false,  is  to  utter  a  conclusion  of  law 
which  is  bad  on  demurrer. 

Vendor  and  Purdiaser— Fraud— Pleading — Sufficiency. 

4.  In  an  action  seeking  a  rescission  of  contracts  for  the  purchase 
of  land  and  return  of  tne  purchase  price,  an  allegation  that  the 
defendants  had  agreed  to  give  one  of  the  plaintiffs  a  valuable  con- 
sideration to  induce  him  to  persuade  the  plaintiff  corporation  to  pur- 
chase the  land  was  a  sufficient  averment  of  fraud,  since  the  bribing 
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of  the  agent  of  one  party  to  induce  the  execution  of  the  contract 
will  vitiate  the  same  at  the  election  of  the  party  for  whom  the  agent 
was  originally  employed  to  act. 

Fraud— Misrepresentation  by  Vendor— Quality  or  Valne. 

5.  Mere  opinions  of  the  excellence  of  real  estate  to  be  sold 
coming  from  the  seller,  unaccompanied  by  any  statement  of  fact, 
do  not  constitute  frauo. 

Vendor  and  Porclutser— Frand  of  Vendor— Eridence—Sofllciency. 

6.  In  an  action  seeking  a  rescission  of  contracts  for  the  pur. 
chase  of  land  and  return  of  the  purchase  price,  evidence  held  in* 
sufficient  to  show  that  the  defendante  made  fraudulent  representa- 
tions to  the  plaintiff  corporation  to  induce  the  execution  of  the 
contract. 

Vendor  and  Pnrcbaser— Fraud  of  Vendor— Evidence— Bnfllciency. 

7.  In  an  action  seeking  a  rescission  of  contracts  for  the  purchase 
of  land  and  return  of  the  purchase  price,  evidence  held  insufficient 
to  show  that  defendants  offered  a  bribe  to  one  of  the  individual 
plaintiffs  to  induce  the  execution  of  the  contract  by  the  plaintiff 
corporation. 

OanceUation  of  Instruments— Beecission— Grounds. 

8.  The  fact  that  the  plaintiff  corporation  made  an  improvident 
bargain  when  they  contracted  with  defendants  for  the  purchase  of 
land  does  not  present  a  situation  which  the  court  can  relieve,  at 
courts  cannot  make  contracts  nor  break  them  except  for  some  rea- 
son which  the  law  recognizes  which  must  be  clearly  proved  by  the 
complaining  party. 

[As  to  opinion  on  question  of  law  by  party  to  contract  for 
sale  of  land  as  sufficient  basis  for  charge  of  fraud,  see  note  in 
Ann.  Oas.  1913B,  1143.] 

From  Linn :  William  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

In  the  second  amended  complaint  upon  which  this 
action  was  tried  in  the  Circuit  Court  it  is  alleged  that 
the  plaintiff  Society  of  Independent  Doukhobors  is  a 
corporation  duly  organized  under  the  laws  of  Oregon. 
There  are  26  individual  plaintiffs.  The  defendants 
are  husband  and  wife.  It  is  stated  that  on  May  8, 
1913)  the  defendants  and  the  corporation  entered  into 
a  written  contract,  whereby  the  latter  agreed  to  buy 
and  the  former  to  sell  to  the  corporation  two  tracts  of 
land  in  Linn  County,  designated  for  convenience  in 
this  opinion  as  the  *'Hecker  Place**  and  the  *'Irvin 
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Place/'  containing  in  all  1,000  acres,  for  $60,000,  to  be 
paid  in  prescribed  installments,  covenanting  for  pos- 
session of  the  premises  to  be  given  to  the  buyer  on 
October  1,  1913 ;  and  that  on  October  13th  of  the  same 
year  the  defendant  B.  J.  Hecker  further  agreed  with 
the  corporation  that,  on  payment  of  a  stipulated  part 
of  the  purchase  price  and  the  return  of  the  contract 
of  May  8th,  he  would  make  separate  agreements  with 
the  individuals  composing  the  corporation  and  their 
associates  for  distinct  parcels  of  the  1,000  acres.  As 
a  charge  of  fraud  inducing  the  execution  of  the  con- 
tracts, the  following  excerpt  from  the  complaint  is 
here  set  down : 

*'That  for  the  purpose  of  inducing  the  said  corpo- 
ration to  make  and  enter  into  the  said  contracts,  the 
said  defendants  made  the  following  false  and  fraudu- 
lent statements,  to  wit:  That  the  said  land  produces 
annually  from  75  to  100  bushels  of  oats  per  acre,  from 
30  to  60  bushels  of  wheat  per  acre,  and  from  4  to  10 
bushels  of  clover  seed  per  acre,  and  from  $40  to  $60 
worth  of  clover  hay  per  acre.  That  an  island  of  90 
acres  in  the  river,  being  a  part  of  said  land,  was  a 
good  and  desirable  place  to  build  homes  and  a  good 
place  on  which  to  live.  That  other  and  similar  and 
adjacent  lands  was  selling  and  had  sold  for  the  sum  of 
from  $75  to  $100  per  acre,  and  that  none  of  said  land 
was  located  in  the  river.  That  all  of  said  statements 
were  false,  known  by  the  said  defendants  to  be  false, 
and  made  with  the  intent  to  induce  the  said  corpora- 
tion to  make  and  enter  into  the  said  contract ;  that  the 
said  corporation  believed  the  said  statements  to  be 
true  and  relied  thereon,  and  in  reliance  thereon  made 
and  entered  into  the  said  contracts.  That  each  of  the 
other  plaintiffs  knew  of  the  said  statements,  believed 
the  same,  and  relied  thereon,  and  in  reliance  thereon 
made  the  payments  and  improvements  hereinafter  de- 
scribed. That  the  island  of  90  acres  above  described 
oveiTflows  every  winter,  and  has  so  overflowed  each 
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winter  for  many  years  last  past,  and  that  45  acres  of 
the  said  land  is  in  the  bed  of  the  river/' 

It  is  further  averred  by  the  plaintiffs  that  all  of 
them  except  the  corporation  are  Russians,  and  in  or- 
der for  them  and  the  defendants  to  communicate  with 
each  other  it  was  necessary  to  have  an  interpreter  who 
understood  both  languages ;  that  they  employed  M.  F. 
Eeibin  to  act  in  that  capacity  and  paid  him  for  his 
services  as  their  agent ;  that  by  mutual  consent  of  all 
the  parties  he  acted  as  such  interpreter  in  the  negotia- 
tions, concerning  which  the  complaint  avers  as  follows : 

''But  in  order  to  induce  the  said  M.  F.  Eeibin  to  ad- 
vise and  persuade  these  plaintiffs  to  purchase  the 
tract  of  land  described  within  the  said  Exhibit  'A'  and 
to  make  and  enter  into  the  said  contract,  the  said  de- 
fendants fraudulently  and  conclusively  promised  and 
agreed  to  pay  the  said  M.  F.  Eeibin  a  valuable  con- 
sideration, which  fact  was  unknown  to  the  plaintiffs. 
That  on  account  of  the  said  valuable  consideration 
promised  to  him  by  the  defendants,  the  said  M.  F. 
Eeibin  advised  and  induced  these  plaintiffs  to  make 
and  enter  into  the  said  contract  and  make  the  pay- 
ments hereinafter  described/' 

It  is  further  stated:  ''That  after  the  signing  of  the 
said  contract  of  which  Exhibit  'A'  hereto  attached  is 
a  copy,  the  said  corporation  verbally  assigned  its  in- 
terest in  and  to  940  acres  of  the  said  land  to  the  other 
plaintiffs  as  follows'* — setting  out  the  acreage  par- 
celed to  each,  the  amount  paid  by  the  several  individ- 
uals, and  the  value  of  permanent  improvements  put 
upon  the  land  by  each  of  them. 

They  say  that  on  November  28, 1914,  they  demanded 
of  the  defendants  a  rescission  of  the  contracts,  the  re- 
turn of  the  money  which  had  been  paid  upon  the  pur- 
chase price,  with  interest,  and  compensation  for  the 
permanent  improvements  less  the  reasonable  rental 
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value  of  the  land.  A  general  demurrer  to  the  original 
complaint  was  overruled,  and  upon  filing  the  second 
amended  complaint  it  was  stipulated  that  the  same  ob- 
jection should  be  taken  as  interposed  to  that  pleading, 
and  that  the  court  should  be  considered  as  having 
overruled  the  san^.  The  answer  denied  the  whole 
complaint  except  as  otherwise  admitted.  It  set  out 
that  four  of  the  plaintiffs,  A.  Popoff,  AV.  Vereschagin, 
W.  Lapshinoff  and  M.  F.  Reibin  entered  into  negotia- 
tions with  the  defendant  B.  J.  Hecker  for  the  purchase 
of  the  land  described  in  the  contracts,  made  personal 
examination  of  the  same,  and,  having  fully  satisfied 
themselves  as  to  its  character  and  value,  organized  the 
corporate  plaintiff  with  which  defendants  contracted 
executing  for  that  purpose  Exhibit  **A''  made  part  of 
the  plaintiffs'  amended  complaint;  that  the  defendant ^ 
Ada  Hecker  took  no  part  in  any  of  the  negotiations 
and  signed  the  first  contract  solely  to  bind  her  inchoate 
right  of  dower  as  the  wife  of  B.  J.  Hecker;  that  the 
corporation  entered  into  possession  of  land  immedi- 
ately after  the  execution  of  the  contract ;  and  that  the 
defendants  had  no  knowledge  of  the  terms  of  any 
agreement  between  the  plaintiff  corporation  and  the 
individual  plaintiffs.  Other  defenses  are  averred 
which  are  unnecessary  to  consider.  The  reply  trav- 
erses the  new  matter  of  the  answer. 

The  original  complaint  contains  a  charge  of  fraud. 
The  alleged  false  statement  concerning  the  land  is  as 
follows : 

**That  for  a  number  of  years  last  past  the  said  land 
had  produced  oats  of  the  value  of  $15  per  acre  and  up- 
ward; that  an  island  of  90  acres  in  the  river,  being  a 
part  of  said  land,  was  a  good  and  desirable  place  to 
build  homes  and  a  good  place  on  which  to  live;  that 
other  similar  and  adjacent  lands  was  selling  and  had 
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sold  for  the  sum  of  from  $75  to  $100  per  acre ;  and  that 
none  of  said  land  was  located  in  the  river.*' 

The  second  amended  complaint  was  filed  at  the  trial, 
the  only  change  being  to  substitute  for  the  language 
last  above  quoted  from  the  original  complaint  the 
statement: 

**That  the  said  land  produces  annually  from  75  to 
100  bushels  of  oats  per  acre,  from  30  to  60  bushels  of 
wheat  per  acre,  and  from  4  to  10  bushels  of  clover  seed 
per  acre,  and  from  $40  to  $60  worth  of  clover  hay  per 
acre.** 

After  a  hearing,  the  court  passed  a  decree  cancel- 
ing the  contracts,  giving  a  personal  judgment  against 
both  defendants  for  the  payments  made,  with  interest 
from  their  dates  at  6  per  cent,  and  the  further  sum  of 
J$2,000  as  the  cost  of  improvements  above  the  rental 
value  of  the  land,  adjudging  all  these  amounts  to  be 
a  lien  upon  the  land  and  directing  it  to  be  sold  for  the 
satisfaction  thereof.    The  defendants  appeal. 

Bevebsbd.    Bill  Dismissed.    Beheabino  Denied. 
Motion  to  Betax  Costs  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  HUl  &  Marks  and  Messrs.  Hemtt  d  Sox,  with 
oral  arguments  by  Mr.  Gale  8.  HUl  and  Mr.  Carlton  E. 
Sox. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

Mb.  Justice  Buenett  delivered  the  opinion  of  the 
court. 

1.  The  first  thing  to  consider  is  the  sufficiency  of 
the  complaint  As  to  the  individual  plaintiffs,  it  will 
be  remembered  that  the  contract  was  made  with  the 
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corporate  plaintiff.  The  testimony  is  that  the  defend- 
ant B.  J.  Hecker  expressly  refused  to  deal  separately 
with  a  number  of  individuals,  which  was  the  reason  for 
organizing  the  corporation.  It  is  alleged  that,  after 
the  execution  of  the  contract,  the  corporation  ''ver- 
bally assigned  its  interest  in  and  to  940  acres  of  the 
said  land  to  the  other  plaintiffs.'*  It  is  stated  in  Sec- 
tion 804,  L.  0.  L.,  that: 

*'No  estate  or  interest  in  real  property,  other  than 
a  lease  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  concerning  such  property,  can  be  cre- 
ated, transferred,  or  declared  otherwise  than  by  opera- 
tion of  law,  or  by  a  conveyance  or  other  instrument  in 
writing,  subscribed  by  the  party  creating,  transfer- 
ring, or  declaring  the  same,  or  by  his  lawful  agent, 
under  written  authority,  and  executed  with,  such  for- 
malities as  are  required  by  law/' 

2.  On  the  face  of  the  complaint,  therefore,  it  ap- 
pears that  the  individual  plaintiffs  acquired  no  in- 
terest in  the  land.  It  is  not  pretended  that  the  agree- 
ment in  question  was  itself  assigned  either  in  whole  or 
in  part ;  hence  there  is  neither  privity  of  estate  nor  of 
contract  between  the  individual  plaintiffs  and  any  of 
the  defendants  sufficient  to  support  any  cause  of  suit 
by  either  against  the  others.  This  defect  was  pointed 
out  by  the  defendants  at  the  outset,  and  nothing  in  the 
subsequent  proceedings  has  cured  it.  It  is  fatal  to 
the  complaint  so  far  as  the  individuals  are  concerned. 

3.  As  to  the  corporate  plaintiff,  it  is  stated  that  all 
the  representations  were  false,  known  by  the  defend- 
ants to  be  false,  and  made  with  the  intent  to  induce 
the  corporation  to  enter  into  the  contract.  This  is 
clearly  insufficient  as  a  charge  of  fraud.  The  law  is 
that  the  statements  relied  upon  as  fraudulent  must  be 
averred,  and  other  matter  must  be  stated  showing 
wherein  they  are  false.    In  other  words,  the  false  and 
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the  true  must  be  contrasted  in  the  pleading  so  that  the 
court  may  be  enabled  to  draw  the  same  conclusion 
from  the  premises  that  the  pleader  does.  To  allege 
merely  that  a  quoted  statement  is  false  is  to  utter  a 
conclusion  of  law  which  is  bad  on  demurrer :  Specht  v. 
Allen,  12  Or.  117  (6  Pac.  494) ;  Misner  v.  Knapp,  13 
Or.  140  (9  Pac.  65,  57  Am.  Eep.  6) ;  Leasure  v.  For- 
quer,  27  Or.  334  (41  Pac.  665) ;  Leavemvood  v.  McGee, 
50  Or.  233  (91  Pac.  453) ;  McMillan  v.  Batten,  52  Or. 
218  (96  Pac.  675) ;  Cooper  y.Hillsboro  Garden  Tracts, 
78  Or.  74  (152  Pac.  488) ;  Ingram  v.  Carlton  Lumber 
Co.,  77  Or.  633  (152  Pac.  256). 

4.  The  suit  might  well  be  dismissed  at  this  point,  but 
for  the  charge  in  the  complaint  that  the  defendants 
agreed  to. give  the  plaintiff  Eeibin  a  valuable  consid- 
eration to  induce  him  to  advise  and  persuade  the  pro- 
moters of  the  plaintiff  corporation  to  purchase  the 
land.  It  is  settled  that  without  the  consent  or  knowl- 
edge of  both  the  contracting  parties  no  one  can  act  as 
agent  for  both  of  them,  and  that  the  bribing  of  the 
agent  of  one  to  induce  the  execution  of  a  contract  will 
vitiate  the  same  at  the  election  of  the  party  for  whom 
the  agent  was  originally  employed  to  act:  Johnson  v. 
Sheridan  Lumber  Co.,  51  Or.  35  (93  Pac.  470) ;  Hall  v. 
Catherine  Creek  Development  Co.,  78  Or.  585  (153  Pac. 
97,  L.  R.  A.  1916C,  996).  The  allegation  of  the  com- 
plaint in  this  respect,  therefore,  requires  treatment  on 
the  merits,  and  for  the  sake  of  clarity  the  other  aver- 
ments about  fraud  will  be  considered  in  like  manner. 

As  to  the  quality  of  the  land,  the  evidence  plainly 
shows  that,  of  the  four  Russians  who  conducted  the 
negotiations,  three  of  them  were  experienced  farmers 
both  in  Russia  and  in  Canada,  and  that  the  plaintiff 
Reibin,  although  not  at  that  time  engaged  in  that  voca- 
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tion,  had  been  brought  up  on  a  farm  and  was  familiar 
with  such  things.  There  is  no  testimony  whatever 
to  support  the  assertion  that  Heeker  told  them  the 
island  was  a  good  place  to  live,  and  it  is  undisputed 
that  Heeker  pointed  out  all  the  boundary  lines,  and, 
more  than  that,  afterward  agreed  to  a  proportional 
reduction  in  the  price  to  cover  what  land  was  in  the 
bed  of  the  river.  It  also  appears  that  the  four  visited 
the  land  in  question  on  two  different  occasions  and 
were  shown  all  over  it  and  given  ample  opportunity 
to  inspect  the  premises,  the  quality  of  the  soil,  and  its 
products.  The  examination  took  place  in  the  latter 
part  of  April  and  the  fore  part  of  May,  when  condi- 
tions were  as  favorable  as  at  any  time  of  the  year  to 
determine  the  quality  of  the  land.  They  made  inde- 
pendent investigations  upon  which  they  relied  within 
the  meaning  of  Winter  v.  Smith,  22  Or.  469  (30  Pac. 
416).  Moreover,  the  allegation  that  the  defendants 
represented  that  the  ''said  land  produces  annually 
from  75  to  100  bushels  of  oats  per  acre,**  etc.,  is  not 
supported  by  the  evidence.  W.  J.  Vereschagin,  one 
of  the  quartet,  testified  through  an  interpreter  that  he 
could  not  understand  the  English  language  when  he 
saw  the  land,  but  that  the  plaintiff  Reibin  acted  as  in- 
terpreter between  them  and  Heeker,  in  pursuance  of 
which,  as  the  witness  states,  ''Reibin  said  that  the  land 
is  very  good  and  it  would  produce  anything,  every- 
thing.'* Asked  to  state  what  Reibin  said  the  land 
would  produce,  the  witness  answered: 

"Of  oats,  wheat,  clover,  hay;  general  kind  of  hay. 

"Q.  How  much  oats  per  acre  did  he  say? 

"A.  From  40  to  about  80  or  100  bushels  of  oats. 

"Q.  How  much  wheat? 

"A.  Wheat,  from  20  to  50. 

"Q.  Clover? 

"A.  From  4  to  10  bushels  of  clover.'* 
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Eeconnting  the  interpretation  of  Eeibin  between 
Hecker  and  the  four  Russians,  the  following  testimony 
came  from  the  lips  of  W.  Lapshinoff : 

**Then  what  did  Reibin  tell  you  that  Hecker  saidt 

"A.  He  says,  *He  praised  the  land.* 

'*Q.  I  know,  but  did  he  use  the  word;  what  did  he 
sayt 

'*A.  He  said  that  the  land  is  very  good;  it  will 
bring,  it  will  produce  anything,  eveiything. 

**Q.  How  much  of  anything,  and  what  did  he  say  it 
would  produce? 

*'A.  Of  oats,  from  40  to  75  and  more  per  acre, 
bushels  per  acre. 

**Q.  How  much  wheat  t 

'*A.  Wheat,  about —  *  •  He  said  that  he  stated 
that  *you  shall  have  to  pay  out  for  the  land  from  pro- 
duce,* and  he  says  that  the  land  produces  from  40  to 
75  bushels  per  acre  and  more  of  oats,  and  from  20  fb 
60  bushels  of  wheat  per  acre ;  and  clover,  from  4  to  10 
bushels  of  seed,  clover  seed,  per  acre;  wheat,  from 
about  3  tons  and  up  per  acre.*' 

Reibin,  one  of  the  English-speaking  Russians  who 
claims  to  have  acted  as  interpreter,  testified  thus : 

**Well,  Mr.  Hecker,  he  told  us  out  there  that  thai 
land  would  produce  from  40  to  100  bushels  of  oats  to 
the  acre,  and  from  20  to  50  bushels  of  wheat,  and  from 
4  to  10  bushels  of  clover.  In  fact,  he  told  us  the  land 
would  pay  for  itself  in  the  course  of  two  or  three 
years. 

*'Q.  Well,  the  point  is,  did  you  tell  these  other  three 
Russians  that  he  said  that  to  you? 

'*A.  I  told  them  at  the  very  moment  that  Mr 
Hecker  told  me. 

**Q.  Now,  what  did  you  tell  themt 

**A.  I  told  them  that  Mr.  Hecker  says  that  this  land 
is  able  to  produce  from  40  to  100  bushels  an  acre  of 
oats,  from  20  to  50  bushels  of  wheat,  and  from  4  to  10 
bushels  of  clover.*' 
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He  said  these  representations  were  made  the  second 
time  they  inspected  the  land.  He  reiterated  on  cross- 
examination  that  the  statement  of  Hecker  was  that 
**the  land  would  be  capable  to  produce"  the  amount 
of  grain  mentioned.  He  also  said  that  Hecker  told 
him  the  Irvin  Place  had  been  used  as  a  stock  ranch 
and  had  not  been  in  cultivation  for  many  years,  and 
the  witnesses  for  the  plaintiffs  agreed  that  this  was 
manifest  from  an  inspection  of  the  ground  itself. 

5.  It  is  well  settled  that  mere  opinions  of  the  excel- 
lence of  the  property  to  be  sold  coming  from  the  seller, 
unaccompanied  with  any  statement  of  fact,  do  not 
constitute  fraud.  They  are  set  down  in  the  same  cate- 
gory with  expressions  in  advertisements  praising 
goods  to  be  sold  for  their  excellent  qualities.  Black  v. 
Irvin,  76  Or.  561  (149  Pac.  540) ;  Hegdale  v.  Wade,  78 
Or.  349  (153  Pac.  107),  are  among  the  most  recent 
utterances  of  this  court  on  that  subject. 

6.  Furthermore,  even  if  this  opinion  praising  the 
qualities  of  the  soil  should  be  taken  as  a  declaration 
of  a  fact,  the  only  evidence  disputing  the  same  is  that 
the  other  plaintiffs  who  cropped  it  failed  to  raise  as 
much  wheat  and  oats  per  acre  as  the  complaint  alleges 
the  defendant  said  it  produced.  They  gave  us  no  in- 
formation about  the  manner  in  which  they  farmed  the 
land,  and  it  does  not  follow  as  a  matter  either  of  fact 
or  of  law  that  the  ground  was  incapable  of  producing 
the  amount  of  grain  represented  because  they  failed 
to  make  as  good  a  crop.  Good  husbandry,  climatic 
conditions,  excellence  of  seed  and  cultivation  are  all 
factors  entering  into  the  production  of  a  crop,  and 
what  land  will  produce  is  clearly  a  matter  of  opinion 
to  which  one  man  has  a  right  as  well  as  another,  and 
they  cannot  be  set  down  as  representations  of  fact 
when  taken  alone.    Moreover,  it  is  a  matter  of  note- 
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worthy  importance  that,  although  the  representations 
were  made  in  April  and  May,  1913,  it  was  not  until  the 
cause  was  brought  on  for  trial  on  April  26,  1915,  that 
they  cL^xiged  their  allegation  from  the  value  of  the 
crops  raised  to  the  quantity.  It  is  without  dispute 
that  plaintiffs  were  entitled  to  amend  their  complaint, 
but  it  affects  the  value  of  their  evidence  when  they 
do  not  think  of  putting  in  the  quantity  instead  of  the 
value  until  the  last  minute  before  trial.  The  defend- 
ant Hecker  and  his  business  partner,  Beam,  who  was 
present  at  the  time  of  the  negotiations  and  inspection 
of  the  place,  both  deny  that  even  the  statement  im- 
puted to  Hecker  was  made.  The  clear  weight  of  the 
testimony  is  in  favor  of  the  proposition  that  no  fraud 
in  that  respect  has  been  shown. 

It  remains  to  consider  the  allegation  about  the  de- 
fendant having  offered  the  plaintiff  Reibin  a  consid- 
eration to  induce  his  associates  to  buy  the  land.  The 
testimony  shows  that,  after  the  four  promoters  of  the 
corporate  plaintiff  had  inspected  the  premises  the  first 
time,  they  went  to  Eugene,  to  Cottage  Grove,  and  to 
Roseburg,  where  they  looked  at  other  lands.  From  the 
latter  place  the  plaintiff  Reibin  addressed  a  letter  to 
Hecker  as  follows : 

''Roseburg,  Oregon,  April  30,  1913. 
''Barney  Hecker,  Esq.,  Albany,  Oregon — 

"Dear  Mr.  Hecker:  Although  our  boys  have  some 
very  good  offers  around  here  and  Cottage  Grove  and 
Eugene,  I  induced  them  to  take  your  piece  of  land, 
and  I  have  no  doubt  that  I  will  succeed  to  brin.sr  them 
over  to  you  and  close  the  deal  very  probably  right  now. 
Naturally  I  expect  from  you  a  favor  in  return  for  this 
service.  But  this  must  be  kept  private  from  the  boys. 
"Please  let  me  know  by  first  mail  to  Osborne  Hotel, 
Eugene,  Oregon,  on  what  I  can  depend. 

"Yours  truly, 

"M.  F.  Reibin.»» 
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Hecker  answered  from  Portland  with  this  letter : 

*' Portland,  Oregon,  May  2, 1913. 
'*Mr.  M.  F.  Eeibin,  Osborne  Hotel,  Eugene,  Oregon — 
'*My  Dear  Mr.  Reibin:  Yonrs  of  April  30th  just  re- 
ceived. As  I  am  in  Portland  at  present  will  account 
for  delay  of  answer.  In  regard  to  what  you  want  out 
of  the  deal  in  case  of  sale  of  pla^^e  to  your  people,  I 
made  them  a  much  better  price  than  I  ever  offered  it 
for  to  anyone  else  and  have  made  them  a  very  close 
price,  as  you  know  and  I  figure  that  you  appreciate  as 
of  course  you  are  interested  in  them  getting  a  good 
"deal  for  them  and  would  be  very  glad  to  work  with  you 
in  any  future  deals  that  any  other  of  your  people  would 
want,  where  I  could  get  you  a  very  liberal  commission. 
And  as  for  the  present  deal,  I  will  be  very  glad  to  do 
all  I  can  for  you — and  am  sure  you  will  be  satisfied. 
This  will  be  kept  confidential  by  me — and  will  arrange 
satisfactory  terms  when  I  see  you.  I  may  be  in  Port- 
land for  several  days  or  until  the  first  of  next  week. 
But  if  you  are  coming  to  Albany  I  wish  you  would 
send  me  a  telegram  and  I  will  come  to  Albany  so  you 
will  not  have  to  wait ;  if  you  wire  send  telegram  to  68 
Grand  Avenue,  Portland,  Oregon. 

**  Yours  truly, 

*'Babney  Heckeb.*' 

Reibin  is  clear  in  his  testimony  that  these  are  the 
only  writings  or  communications  which  passed  be- 
tween himself  and  Hecker  prior  to  the  execution  of 
the  contract.  Reibin  says  that  the  letter  from  Hecker 
was  the  only  promise  the  latter  ever  made.  The  for- 
mer says  that,  after  the  contract  was  made  and  after 
they  had  given  Hecker  $600  on  account  of  the  land : 

**We  were  driving  in  the  car,  and  I  told  him  about 
it.  He  told  me,  'Of  course,'  he  said,  4hat  is  a  small 
amount;  it  amounts  to  nothing.  Allien  I  have  a  sub- 
stantial payment  made  on  this  land,  the  first  full  pay- 
ment on  this  land,  then  I  will  see  my  way  clear  to  make 
some  arrangements  with  you  about  this  commission.* 
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**Q.  But  there  was  no  definite  agreement  about  what 
he  was  to  pay  you? 

**A.  No,  he  didn't  say  any  sum  or  amount. 

**Q.  That  talk,  now,  that  you  are  telling  about,  that 
happened  after  this  contract  was  entered  intot 

''A.  Yes. 

**Q.  And  after  you  had  made  the  first  payment? 

*'A.  Yes. 

*'Q.  But  prior  to  that,  the  only  thing,  either  in  words 
or  writing,  or  anything  that  passed  between  you  and 
Mr.  Hecker  about  this  thing,  was  these  two  letters. 
Plaintiffs'  Exhibits  1  and  2t  ^ 

*'A.  Well,  I  believe  I  mentioned  once  before;  when 
I  came,  I  told  Mr.  Hecker,  'Now,  I  have  brought  the 
boys  up  here,  and  I  think  we  can  close  the  deal  now. 
Of  course,'  I  told  him — , 

**Q.  (Interrupting.)  You  told  him  you  would  close 
the  deal? 

'*A.  Will  close  the  deal;  and  I  told  him  that  I  would 
like  an  understanding  that  I  was  to  receive  a  commis- 
sion. 

''Q.  When  was  that? 

**A.  Oh,  that  was  when  we  first  met  him,  when  he 
came  back  from  Portland. 

**Q.  When  he  came  back  from  Portland? 

**A.  Yes. 

''Q.'  What  did  he  say? 

**  A.  Oh,  he  said  it  was  all  right.  *I  will  take  you  all 
on  the  ranch ;  I  will  show  the  boys  around ;  if  you  can 
close  the  deal  right  now,  that  would  be  all  right.'  " 

The  only  thing  savoring  of  a  money  transaction  or 
other  gratuity  in  this  connection  occurred  October  13, 
1913,  when  Reibin  returned  from  Canada  for  the  pur- 
pose of  making  a  payment  upon  the  land.  His  own 
testimony  is  here  set  down : 

**Q.  And  didn't  you  claim  to  Mr.  Hecker  that  you 
were  out  a  hundred  dollars  expenses,  and  that  the  peo- 
ple up  there  wouldn't  allow  you  anything,  and  you 
asked  him  to  allow  you  a  hundred  dollars  on  your 
expenses? 
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**A.  I  told  Mr.  Hecker  that  I  needed  a  hundred  dol- 
lars, that  I  need  a  hundred  dollars,  and  that  I  wanted 
him  to  give  me  eleven  hundred  dollars  receipt,  and 
that  I  will  give  him  the  draft  for  a  thousand  dollars, 
and  he  said  that  was  all  right.  Of  course,  it  was 
understood  that  this  hundred  dollars  was  on  account 
of  commission. 

*'Q.  And  was  anything  said  about  it  being  on  ac- 
count of  commission? 

'*A.  Yes. 

'*q'  Who  said  thatt 

'*  A.  I  told  him  that. 

*'Q.  Didn't  you  claim  that  you  wanted  that  for  your 
expenses  coming  down  there?    Didn't  you? 

**  A.  Well,  I  told  him  that  I  made  expense  out  of  my 
own  money  for  coming  down ;  that  I  wanted  that  hun- 
dred dollars  to  cover  it ;  but  it  was,  he  was  giving  me 
that  eleven  hundred  dollars  receipt  with  the  under- 
standing that  that  hundred  dollars  would  be  deducted 
out  of  my  commission. 

**Q.  Out  of  your  commission? 

'*A.  Yes. 

*'Q.  Npw,  isn't  it  a  matter  of  fact  that  you  claimed 
this  hundred  dollars  for  your  expenses? 

**A.  Well,  how  will  I  spend  this  hundred  dollars? 

**Q.  And  that  you  only  gave  him  a  thousand 
dollars? 

*'A.  I  gave  him  a  thousand  dollars. 

**Q.  You  gave  him  a  thousand  dollars? 

**A.  Yes. 

''Q.  And  didn't  he  credit  the  corporation  on  his 
books  with  eleven  hundred  dollars? 

''A.  He  did. 

**Q.  And  isn't  this  hundred  dollars  which  you  now 
try  to  claim  as  a  commission  a  part  of  the  total  pay- 
ments which  you  are  trying  to  charge  off  against 
Hecker  in  this  transaction? 

**A.  It  was  credited  to  me  as  commission. 

*'Q.  In  other  words,  in  one  breath  you  are  claiming 
that  as  a  commission,  and  the  plaintiffs  are  coming  in 
here,  on  the  other  hand,  trying  to  claim  that  that  is  a 
credit  on  what  they  paid  Hecker;  isn't  that  right? 
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'*A.  What? 

*'Q.  This  hundred  dollars,  isn^t  that  the  total  named 
in  the  figures? 
**A.  Yes.'' 

The  plaintiffs  introduced  in  evidence  the  receipt  ac- 
companying this  payment,  as  follows: 

''Albany,  Oregon,  October  13,  1913. 
**  Received  of  M.  F.  Reibin  for  the  Society  of  Inde- 
pendent Doukhobors  the  sum  of  eleven  hundred  and 
no/100  dollars  as  payment  on  land. 

''Signed— B.  J.  Heckbb.'' 

Hecker  utterly  denies  agreeing  to  give  Reibin  any 
commission,  but  says  in  substance  that  he  promised 
him  that  if  in  the  future  he  should  bring  a  purchaser 
to  him  he  would  allow  him  a  commission.  He  explains 
the  $1,100  transaction  to  the  effect  that  Reibin  claimed 
that  he  was  under  considerable  expense  coming  from 
Canada  to  Oregon  and  was  without  money,  and  asked 
for  a  receipt  to  be  applied  on  the  purchase  price  for 
an  extra  $100  which  he  allowed  and  credited  to  the 
corporation.  It  is  also  noteworthy  that  the  plaintiffs 
count  the  full  amount  of  $1,100  named  in  the  receipt 
as  part  payment  on  the  purchase  price,  and  it  is  neces- 
sary to  include  that  in  order  to  make  up  the  sum  they 
claim  was  paid  by  them  toward  the  discharge  of  the 
obligation.  It  is  very  plain  that  Reibin  had  his  hand 
out  for  a  bribe.  It  is  also  manifest  that  Hecker  dal- 
lied with  him  without  committing  himself  fearing  that 
the  bargain  would  be  spoiled.  This  is  the  only  fair 
construction  to  be  placed  on  the  correspondence  be- 
tween the  two  men.  Pressed  on  the  point,  Reibin  him- 
self admits  that  nothing  definite  was  ever  promised  to 
him.  The  writings  executed  at  the  time  are  the  best 
evidence  of  what  occurred  about  the  $100,  and  that  is 
a  receipt  to  the  purchasing  corporation  for  $1,100 
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when  it  only  paid  $1,000.  If  Reibin  has  embezzled 
$100  of  the  funds  of  his  corporation,  it  cannot  be  laid 
at  the  door  of  Hecker. 

The  general  doctrine  on  this  subject  is  as  stated  in 
the  cases  cited  above.  Speaking,  however,  on  this 
subject  we  find  this  in  2  C.  J.  714 : 

*'The  above  rules  as  to  good  faith  and  loyalty  do  not 
apply  after  the  agency  has  been  fully  terminated.  As 
a  general  rule,  after  one  has  performed  his  office  as 
agent  or  has  in  good  faith  severed  his  relation  as 
agent,  he  is  free  to  take  up  negotiations  for  his  own 
interest,  and  can  act  adversely  to  his  former  principal 
as  fully  as  any  other  person/' 

Again  on  page  765 : 

**  After  the  transaction  for  which  the  agent  was  em- 
ployed has  been  closed,  however,  and  the  agency  has 
terminated,  the  agent  does  not  forfeit  his  right  to  com- 
pensation from  his  principal  by  representing  the  ad- 
verse party  or  by  accepting  compensation  from  him.'* 

Even  if  the  $100  was  paid  as  commission  to  Reibin 
for  having  previously  secured  the  execution  of  the  con- 
tract, yet  it  was  admittedly  paid  after  the  interpreting 
for  which  he  was  employed  had  been  fully  consum- 
mated, and  it  was  not  in  pursuance  of  any  previous 
arrangement,  for  the  letters  cannot  be  tortured  into  an 
agreement  to  pay. 

7,8.  On  the  merits,  none  of  the  charges  of  fraud 
have  been  established  by  anything  like  a  preponder- 
ance of  the  testimony.  From  that  viewpoint,  as  well 
as  upon  the  law,  the  bill  should  be  dismissed  as  to  the 
individual  plaintiffs.  On  the  law  as  to  the  sufficiency 
of  the  complaint  the  bill  ought  to  be  dismissed  as  to 
the  corporate  plaintiff  except  for  the  allegation  that 
the  defendant  had  offered  a  bribe  to  Reibin.  On 
that  the  testimony  is  insufficient  to  establish  the  charge 
as  a  matter  of  fact;  and,  moreover,  it  appears  that,  if 
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anything  was  done  in  that  way,  it  was  long  after  the 
agency  had  terminated  and  could  not  possibly  have  in- 
fluenced Beibin  in  the  least.  The  decided  preponder- 
ance of  the  evidence  is  that,  at  the  time  the  trade  was 
made,  the  market  value  of  the  Hecker  Place  was  $100 
per  acre,  and  of  the  Irvin  Place  $60  per  acre,  but  that 
since  then  realty  values  have  shrunk  in  a  marked  de- 
gree. All  things  considered,  the  corporation  may  have 
made  an  improvident  bargain  which  it  has  attempted 
to  lay  upon  the  shoulders  of  the  other  plaintiffs,  but 
this  does  not  present  a  situation  which  the  court  can 
relieve.  Courts  cannot  make  contracts,  neither  can 
they  break  them  except  for  some  reason  which  the  law 
recognizes,  as  fraud  or  the  like.  Which  must  be  clearly 
proved  by  the  complaining  party.  In  this  instance  the 
plaintiffs  have  failed  on  this  point. 

The  result  is  that  the  decree  must  be  reversed  and 
the  bill  dismissed.  Bbvbbsbd.    Bill  Dismissed. 

Beheabing  Denied. 
Motion  to  Betax  Costs  Denied. 

Mb.  Chief  Justice  McBbide^  Mb.  Justiob  Bean  and 
Mb.  Justice  Benson  concur. 


Argued  February  1,  affirmed  February  20,  1917. 

HICKS  V.  BEALS. 

(163   Pac.   83.) 

Sabrogatton—PiirchaBers  of  Encumbered  Property. 

1.  One  who  purchases  a  stock  in  trade  in  good  faith,  paying  full 
Talue,  without  compliance  with  Bulk  Bales  Act  (Sections  6069,  6070, 
L.  O.  L.,  as  amended  by  Laws  1913,  p.  537),  being  ignorant  thereof, 
and  not  knowing  of  unsecured  claims  against  the  seller,  and  as  part 
of  the  transaction,  and  with  a  portion  of  the  purchase  money,  pays  off 
a  mortgage  thereon,  to  perfect  the  title,  and  permits  it  to  be  dis- 
charged,  is  entitled  to  have  it  reinstated  and  to  be  subrogated  to  the 
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lightB  of  the  mortgagee,  the  unsecured  creditors  seeking  to  subject 
the  property  to  their  claims,  and  he  in  defense  thereof  bringing  his 
suit  for  the  relief. 

[As  to  the  right  of  subrogation,  see  noteN  in  99  Am.  St.  Bep. 
474.] 

From  Tillamook:  George  B.  Baqlet,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

J.  H.  Hicks,  plaintiff  in  this  suit,  purchased  a  garage 
of  the  defendant  B.  L.  Beals,  Jr.,  with  the  equipment 
and  stock  of  merchandise  in  bulk,  the  purchase  price 
aggregating  $1,300.  At  the  time  of  the  deal  one 
Snodgrass,  who  held  a  chattel  mortgage  on  the  mer- 
chandise in  question  given  for  the  purchase  price,  was 
in  possession  for  the  purpose  of  enforcing  his  lien. 
As  a  part  of  the  transaction,  with  a  portion  of  the  pur- 
chase money  Hicks  paid  off  the  mortgage,  amounting, 
with  principal  and  interest,  to  $937.31,  which  was  re- 
leased. Hicks  went  into  possession.  He  did  not  de- 
mand nor  receive  from  Beals  any  statement  of  his 
creditors  or  the  amounts  owing  to  them,  as  required 
by  the  provisions  of  the  Bulk  Sales  Act  (Sections 
6069,  6070,  L.  O.  L.),  as  amended  in  1913  (Laws  1913, 
p.  537),  and  no  notice  was  given  to  the  creditors  in 
pursuance  of  such  requirement.  After  he  went  into 
possession  the  creditors  of  Beals  assigned  their  re- 
spective claims  to  the  defendant  Adjustment  Bureau 
of  Portland  Association  of  Credit  Men,  a  corporation, 
which  instituted  action  against  Beals  and  attached  the 
merchandise  in  question  as  the  latter 's  property,  claim- 
ing that,  inasmuch  as  the  Bulk  Sales  Law  had  not  been 
complied  with,  the  attempted  transfer  to  Hicks  was 
void.  After  the  attachment  was  levied  Hicks  brought 
this  suit,  asking,  among  other  things,  that  the  chattel 
mortgage  be  revived,  and  that  he  be  subrogated  to 
the  rights  of  Snodgrass  in  the  mortgage. 
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It  is  alleged  in  the  complaint  that  the  plaintiff  was 
in  ignorance  of  the  law  mentioned,  and  for  that  rea- 
son did  not  attempt  to  comply  with  its  provisions; 
that  he  made  the  purchase  in  good  faith  and  paid  the 
full  value  of  the  property;  that  he  had  no  knowledge 
of  any  indebtedness  owing  to  the  Adjustment  Bureau's 
assignors;  and  that  he  had  no  intention  of  cheating 
or  defrauding  any  of  the  creditors  of  Beals.  While 
these  allegations  are  put  in  issue  by  the  answer,  they 
were  practically  admitted  by  the  defendant  upon  the 
trial.  The  trial  court  granted  plaintiff  the  relief 
prayed  for.  From  that  decree  the  Adjustment 
Bureau  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Maurice  W.  Seitz. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  H.  T.  Botts  and  Mr.  Edmund  B.  Tongue. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  is  contended  by  the  Adjustment  Bureau  that  the 
mistake  of  plaintiff  Hicks  was  one  of  law  from  the 
consequences  of  which  equity  will  not  relieve  him.  It 
is  apparent  that  at  the  time  he  permitted  the  mort- 
gage to  be  discharged,  he  was  not  aware  of  any  valid 
claims  against  the  property  that  would  intervene  and 
impair  or  defeat  his  right  thereto.  He  is  not  asking 
for  relief  on  account  of  the  mistaken  idea  he  enter- 
tained as  to  the  Bulk  Sales  Law.  He  accedes  to  all 
rights  of  the  creditors  in  this  respect  which  the  Ad- 
justment Bureau  represents.  He  was  mistaken  in  re- 
gard to  other  claims  of  creditors  which  could  be 
asserted  as  against  the  property  of  which  he  knew 
nothing.  He  paid  the  mortgage,  not  as  a  volunteer 
or  intermeddler,  but  to  perfect  the  title  to  the  prop- 
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erty  which  he  was  about  to  obtain.  It  is  entirely 
against  his  interest  that  the  mortgage  lien  should 
merge  with  the  title  to  the  property. 

The  question  is:  On  account  of  the  facts  and  cir- 
cumstances relating  to  the  matter,  is  he  entitled  to 
have  the  chattel  mortgage  reinstated  and  be  sub- 
rogated to  the  rights  of  Snodgrass,  the  mortgagee,  as 
contended  for  on  his  behalf? 

1.  The  general  principles  governing  merger  and  sub- 
rogation are  the  same  whether  the  subject  matter  of 
the  mortgage  be  real  or  personal  property:  Jones, 
Chattel  Mortgages,  §  658,  note  2.  If  a  third  person 
has  an  interest  in  property  covered  by  a  mortgage 
which  entitles  him  to  redeem  and  he  is  under  no  obliga- 
tion to  pay  the  debt,  a  payment  by  him  does  not 
operate  as  a  satisfaction  of  the  debt,  unless  it  is  mani- 
festly the  intention  or  interest  of  the  person  making 
the  payment  that  it  should  so  operate;  but  such  pay- 
ment subrogates  him  to  the  benefit  of  the  security: 
Jones,  Chattel  Mortgages  (2  ed.),§659.  In  such  a 
case  even  as  against  the  expressed  intention,  that 
which  is  inferred  from  the  relation  of  the  parties  to 
each  other  and  to  others,  or  from  their  own  interests, 
may  be  sufficient  to  control  the  transaction :  1  Jones, 
Mortgages  (3  ed.),  §  856.  This  same  author  also  lays 
down  the  following  rule : 

*'Even  when  the  parties  have  undertaken  to  dis- 
charge the  mortgage  upon  the  uniting  of  the  estates 
of  the  mortgagor  and  mortgagee  in  the  latter,  by  rea- 
son of  some  intervening  title  or  other  cause,  that  it 
should  not  be  regarded  as  merged.  It  is  presumed, 
as  matter  of  law,  that  the  party  must  have  intended 
to  keep  on  foot  his  mortgage  title,  when  it  was  essen- 
tial to  his  security  against  an  intervening  title,  or  for 
other  purposes  of  security;  and  this  presumption  ap- 
plies, although  the  parties  through  ignorance  of  such 
intervening  title,  or  through  inadvertence,  have  actu- 
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ally  discharged  the  mortgage  and  canceled  the  notes, 
and  really  intended  to  extinguish  them*':  §  873. 

See  Harris,  Subrogation,  §  646 ;  Watson  v.  Dundee 
M.  d  T.  I.  Co.,  12  Or.  483  (8  Pac.  548) ;  Title  Guarantee 
Co.  V.  Wrenn,  35  Or.  62  (56  Pac.  271,  76  Am.  St.  Rep. 
454) ;  Fogarty  v.  Hunter,  post,  p.  183  (162  Pac.  964) ; 
Roth  V.  Troutdale  Land  Co.,  post,  p.  500  (162  Pac. 
1069). 

Plaintiff  Hicks  purchased  the  property  in  question 
without  complying  with  the  requirements  regarding 
sales  of  merchandise  in  bulk,  but  he  acted  in  good 
faith  and  without  any  real  intention  of  defrauding 
creditors.  The  mere  constructive  fraud  of  a  purchaser 
will  not  prevent  him  from  being  protected  if  he  has 
not  actively  participated  in  the  fraud.  A  large  part 
of  the  purchase  price  was  applied  to  the  payment  of 
the  mortgage  on  the  personal  property  purchased. 
Hicks  is  therefore  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  whom  he  paid:  Adams  v. 
Young,  200  Mass.  588  (86  N.  E.  942) ;  Loos  v.  WilJcin- 
son,  113  N.  Y.  485  (21  N.  E.  392, 10  Am.  St.  Rep.  495, 
4  L.  R.  A.  353),  and  cases  there  cited.  The  right  of 
subrogation  is  an  equitable  right,  and  can  be  granted 
to  the  plaintiff  only  through  equity.  The  security  to 
which  the  plaintiff  is  entitled,  having  been  released 
of  record  through  an  inadvertence  and  mistake,  should 
be  reinstated  in  this  suit :  37  Cyc.  363. 

It  is  contended  upon  the  part  of  defendant  Adjust- 
ment Bureau  that  in  such  a  case  a  merger  cannot  be 
defeated  by  a  plaintiff  asking  for  aflSrmative  relief  in 
the  same  manner  in  which  it  can  be  resisted  as  a  de- 
fense. A  sufScient  answer  to  this  contention  is  that 
the  defendant  Adjustment  Bureau  is  seeking  to  sub- 
ject the  property,  which  plaintiff  endeavored  to  pur- 
chase and  upon  which  he  paid  a  lien,  to  the  payment 
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of  its  claims  and  in  defense  of  which  he  was  compelled 
to  institute  this  suit.  We  see  no  real  merit  in  the 
contention.  The  form  of  the  action  or  situation  of 
the  parties,  whether  plaintiff  or  defendant,  is  not  a 
controlling  feature.  It  follows  that  the  decree  of  the 
lower  court  should  be  affirmed ;  and  it  is  so  ordered. 

Apfibmed. 

Mb.  Chiep  Justice  MgBbide,  Mb.  Justice  Moore  and 
Mb.  Justice  McCamant  concur. 


Argued  February  1,  affirmed  February  20,  1917. 

CLUBINE  V.  CITY  OF  MERRILL.* 

(163  Pac.  85.) 

Oriminal  Law— Certiorari— Appeal— Conctirreiit  Bemediet. 

1.  While  review  and  appeal  are  concurrent  remedies,  a  party 
cannot  exercise  both  at  the  same  time;  so  when  an  appeal  is  pending 
a  writ  of  review  will  not  lie. 

Justices  of  the  Peace — Judgment — ^Power  to  Vacate. 

2.  While  a  Justice  Court  cannot  set  aside  a  judgment  because  it  is 
erroneous,  it  may  vacate  its  judgment  if  void. 

Justices  of  the  Peace— Certiorari— Pending  of  Appeal— Effect. 

3.  Where  a  judgment  has  been  vacated,  the  case  is  in  the  same 
position  as  if  no  judgment  had  been  rendered,  and  a  writ  of  review 
will  not  lie. 

From  Klamath :  Oeobqe  Noland,  Judge. 

Department  2.  Statement  by  Mb.  Chiep  Justice 
McBbide. 

The  plaintiff,  A.  F.  Clubine,  was  arrested  and 
brought  before  the  recorder  of  the  City  of  Merrill 
upon  a  complaint  which  reads  as  follows: 

*0n  exception  to  the  rule  that  eertiarari  will  not  lie  where  there  is 
an  appeal  pending,  see  note  in  50  lib  &.  A.  787.  Bepobteb. 
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**A.  F.  Clubine  is  accused  by  this  complaint  of  the 
crime  of  selling  intoxicating  liquor  on  election  day 
committed  as  follows:  The  said  A.  F.  Clubine  on  the 
third  day  of  November,  1914,  in  the  City  of  Merrill 
and  State  of  Oregon,  did  willfully  and  unlawfully  sell 
and  dispose  of  intoxicating  liquor  and  open  his  saloon 
for  the  purpose  of  such  sale  on  the  third  day  of  No- 
vember, 1914,  the  same  being  the  day  on  which  an 
election  for  county  officers  was  held  in  said  city,  which 
said  opening  of  his  saloon  and  sale  of  intoxicating 
liquor  was  contrary  to  the  provisions  of  Ordinance  28 
of  the  City  of  Merrill  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  City 
of  Merrill/' 

Thereafter  the  following  entries  appear  in  the 
journal  of  the  Recorder's  Court: 

'*In  Recorder's  Court  for  the  City  of  Merrill,  State 
of  Oregon,  and  County  of  Klamath. 

•  *'City  of  Merrill  v.  A.  F.  Clubine. 
*' Criminal. 
**  Opening  Saloon  for  the  Purpose  of  Selling  Intoxi- 
cating Liquor  on  Election  Day. 
''November  16,  1914,  T.  M.  Durham,  city  marshal, 
appeared  before  me  and  made  complaint  charging 
A.  F.  Clubine  with  having  opened  his  saloon  and  dis- 
posed of  intoxicating  liquor  on  the  third  day  of  No- 
vember, 1914,  the  same  being  the  day  on  which  an 
election  for  public  officers  of  the  State  of  Oregon  was 
held  in  said  City  of  Merrill.  Said  opening  being  con- 
trary to  the  provisions  of  Ordinance  28  of  the  City 
of  Merrill.  A  warrant  of  arrest  was  issued  and  the 
said  A.  F.  Clubine  was  arrested  and  brought  into 
court  November  23,  1914.  Upon  the  reading  of  the 
complaint  the  defendant  entered  his  plea  of  not  guilty. 
The  defendant  being  in  open  court  acknowledged  that 
he  did  on  the  third  day  of  November,  1914,  at  the 
hour  of  8:35  o'clock  p.  m.  open  his  saloon  for  the 
purpose  of  selling  intoxicating  liquor.  The  defendant 
desiring  time  to  consult  an  attorney,  the  court  ad- 
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joumed  and  time  of  hearing  was  set  for  December  2d 
at  4  o'clock  p.  M. 

*' December  2d,  4  p.  m.  ''To  allow  defendant's  at- 
torney further  time  court  adjourned  to  5  o'clock  to-day. 

** December  2d,  5  p.  m.  Court  adjourned  to  9  o'clock 
A.  M.  December  3,  1914. 

**  December  3d,  9  a.  m.  Comes  now  the  defendant  in 
person  and  by  his  attorney,  F.  H.  Mills,  and  moves 
the  court  to  strike  from  the  record  all  those  statements 
of  the  defendant  as  inserted  in  the  record  after  the 
plea  of  not  guilty,  and  for  the  reason  that  the  same 
are  irrelevant  and  immaterial  under  Section  2130  of 
Lord's  Oregon  Laws.  The  defendant  by  his  plea  of 
not  guilty  did  deny  the  sale  or  disposition  of  intoxicat- 
ing liquor  during  any  election  day.  And  the  defend- 
ant hereby  demurs  to  the  criminal  complaint  now 
pending  and  for  the  reasons  as  fully  appear  from 
such  demurrer  now  on  file.  The  motion  to  strike  out 
such  statements  of  the  defendant  is  hereby  denied." 

The  defendant  by  his  counsel  demurred  to  the  com- 
plaint, alleging  lack  of  jurisdiction  in  the  Recorder's 
Court  to  try  him,  and  specified  nine  different  reasons 
why  said  ordinance  was  void,  which  demurrer  was 
overruled.  The  defendant  then  demanded  a  trial, 
which  the  court  refused  to  grant,  evidently  upon  the 
theory  that  his  admissions  made  when  his  plea  of  not 
guilty  was  entered  constituted  suflScient  evidence  of 
his  guilt,  and  found  the  defendant  guilty  of  a  viola- 
tion of  Ordinance  No.  28;  sentencing  him  to  pay  a 
fine  of  $250,  or  be  imprisoned  in  the  city  jail  for  125 
days.  This  occurred  on  December  3,  1914.  On  the 
same  day  the  petitioner  gave  notice  of  an  appeal  to 
the  Circuit  Court  and  filed  his  undertaking  on  appeal. 
On  the  sixteenth  day  of  December,  1914,  the  city  re- 
corder of  his  own  motion  set  aside  the  judgment  of 
conviction  and  ordered  the  defendant  to  appear  before 
him  for  trial  on  January  15,  1915.    On  December  31st 
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the  petitioner  sued  out  this  writ,  which  upon  the  hear- 
ing was  dismissed^  and  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  F.  H.  Mills. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  C.  RiUenic. 

Opinion  by  Mb.  Chiep  Justice  MgBbidb. 

1, 2,  There  is  nothing  in  the  record  here  to  indicate 
that  the  appeal  which  petitioner  initiated  in  the  crim- 
inal proceeding  was  ever  perfected.  If  it  were,  he 
could  not  review  the  proceeding  while  the  appeal  was 
pending.  While  review  and  appeal  are  concurrent 
remedies,  a  party  cannot  exercise  both  at  the  same 
time:  Forbis  v.  Inman,  23  Or.  68  (31  Pac.  204) ;  Feller 
V.  Feller,  40  Or.  73  (66  Pac.  468) ;  McAnish  v.  Grant, 
44  Or.  57  (74  Pac.  396).  If  the  appeal  were  pending, 
review  would  not  lie.  If  no  appeal  were  pending,  the 
court  had  a  right  to  vacate  its  judgment  if  void ;  the 
rule  being  that  while  a  Justice's  Court  cannot  set 
aside  a  judgment  because  it  is  erroneous,  it  may  vacate 
a  void  judgment  and  proceed  as  though  no  such  ap- 
parent judgment  had  ever  been  entered :  Chapman  v. 
Floyd,  68  Ga.  455;  Gates  v.  Lane,  49  Gal.  269. 

3.  Viewing  the  case  in  this  light  it  is  unnecessary 
to  consider  the  other  matters  discussed  in  the  briefs. 
As  the  case  stands  this  proceeding  is  an  attempt  to 
review  a  judgment  which  had  been  already  vacated 
by  the  court  which  pronounced  it  and  the  case  is  in 
the  same  position  as  though  no  judgment  had  been 
rendered.  Whether  the  delay  of  the  court  in  bring- 
ing the  defendant  to  trial  operated  as  a  discontinu- 
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ance  of  the  case  is  not  before  us,  and  as  the  alleged 
offense  is  one  which  the  present  prohibitive  law  ren- 
ders impossible  of  recurrence,  it  is  hardly  probable 
that  the  authorities  of  the  city  will  attempt  at  this 
late  date  to  continue  the  prosecution. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Justice  Moobe,  Mb.  Justice  Bean  and  Mb. 
Justice  McCamant  concur. 


Argued  January  30,  reversed  February  20,  1917. 

WILSON  V.  GEVXJRTZ.* 

(163  Pac.  86.) 

Mechanics'  Liens— Agreement  of  Owner— Tenant  Agreeing  to  Make 
Bepairs. 

1.  Under  Section  7416,  L.  0.  L.,  as  to  mechanics'  liens,  making 
every  person  having  charge  of  the  repair,  etc.,  of  a  building  the  agent 
of  the  owner  for  the  purpose  of  the  act,  the  estate  of  a  lessor  is  not 
subject  to  a  lien  for  labor  contracted  for  by  his  lessee  who  has  cove- 
nanted to  make  all  necessary  repairs  at  his  own  expense. 

Mechanics'  Idens^-Agreement  of  Owner — ^ImpUed  Consent— Improve- 
ment by  Lessor— Posted  Notice  of  Nonresponsib'ility. 

2.  Under  Section  7419,  L.  O.  L.,  providing  that  the  interest  of  an 
owner  shall  be  subject  to  liens  for  work  done  with  his  knowledge, 
unless  within  three  days  after  obtaining  such  knowledge  he  posts  in 
a  conspicuous  place  a  notice  that  he  will  not  be  responsible,  an 
owner's  interest  is  not  subject  to  such  lien  because  of  constructive 
notice  to  him  from  the  fact  that  his  tenant's  lease  obligated  the 
tenant  to  make  repairs,  where  prior  to  and  during  the  time  of  such 
repair  work  for  the  tenant  the  owner  keeps  posted  in  a  conspicuous 
place  on  the  building  a  notice  that  he  will  not  be  responsible  for  any 
work  done  on  the  building  under  instructions  from  anyone  but  him- 
self. 

[As  to  mechanics'  liens  on  realty  for  improvements  made  with 
the  consent,  but  not  at  the  expense,  of  the  owner,  see  note  in 
Ann.  Oas.  1916C,  1133.] 

*0n  power  of  lessee  or  vendee  to  subject  owner's  interest  to  me- 
chanics' liens,  see  note  in  23  L.  B.  A.  (N.  S.)  601.  Bepobteb. 
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From  Multnomah:  George  N.  Davis,  Judge. 

Department  2.  Statement  by  Mb.  Justice  Mc- 
Camant. 

This  suit  is  brought  by  Thomas  J.  Wilson  against 
Phil  Gevurtz,  M.  Pallay,  B.  Pallay  and  Wm.  Druck  to 
foreclose  a  mechanic's  lien  on  the  Highland  Court 
Apartments,  situate  on  the  northeast  corner  of  Twenty- 
second  and  Glisan  Streets,  in  the  City  of  Portland. 
The  decree  adjudged  a  lien  on  the  premises  of  defend- 
ants, M.  Pallay  and  B.  Pallay,  the  owners  of  the  prop- 
erty. Reversed.     Suit  Dismissed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  Mannix. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Lewis  d  Lewis,  with  an  oral  argument  by  Mr. 
Arthur  H.  Lewis. 

Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

It  appears  from  the  pleadings  and  the  testimony  in 
the  case  that  during  the  months  of  June  and  July, 
1914,  plaintiff  did  some  plastering,  kalsomining  and 
painting  on  the  interior  walls  of  the  Highland  Court 
Apartments;  the  work  was  done  under  employment 
by  Philip  Gevurtz,  the  lessee  in  possession  of  the 
property.  Appellants  are  the  owners  of  the  property, 
and  it  is  not  contended  that  plaintiff  had  any  contract 
with  them.  The  lease  under  which  Gevurtz  was  in 
possession  of  the  property  contained  the  following 
provision : 

**The  said  lessee  shall  at  his  own  cost  and  expense 
keep  the  interior  of  the  said  premises  in  proper  repair 
and  tenantable  order  during  all  of  the  term  of  this 
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lease,  including  the  doors  and  windows  thereof,  and 
the  fixtures  therein  and  all  the  interior  walls,  plumb- 
ing, pipes,  wiring,  telephones  and  elevators  as  may 
become  necessary,  except  such  repairs  and  altera- 
tions that  shall  result  from  or  on  account  of  the 
structural  defects  in  said  building  or  from  the  ordinary 
wear  and  tear  thereof,  or  damages  by  fire  or  the  ele- 
ments, or  acts  of  God.'* 

Section  7416  of  Lord's  Oregon  Laws  provides  in 
part  as  follows : 

**  Every  mechanic,  *  *  contractor,  •  *  laborer,  *  * 
and  other  person  performing  labor  upon  or  furnish- 
ing material  •  •  to  be  used  in  the  construction,  altera- 
tion, or  repair  •  •  of  any  building,  •  •  shall  have  a 
lien  upon  the  same  for  the  work  done  *  *  or  material 
furnished  at  the  instance  of  the  owner  of  the  building 
•  •  or  his  agent ;  and  every  contractor,  subcontractor, 
architect,  builder,  or  other  person  having  charge  of 
the  construction,  alteration,  or  repair,  in  whole  or  in 
any  part,  of  any  building  or  other  improvement  as 
aforesaid,  shall  be  held  to  be  the  agent  of  the  owner 
for  the  purposes  of  this  act" 

1.  The  first  question  arising  on  this  record  is 
whether  the  work  done  by  plaintiff  was  work  done  at 
the  instance  of  the  owner  of  the  building  or  his  agent. 
In  other  words,  did  appellants  by  the  lease  which  they 
executed  with  Gevurtz  make  Geviirtz  their  agent  for 
the  purpose  of  keeping  the  demised  premises  in  proper 
repair?  Plaintiff  relies  on  Oregon  Lumber  Co,  v. 
Nolan,  75  Or.  69  (143  Pac.  935,  146  Pac.  474).  In 
that  case  it  was  held  that  when  the  owner  of  unim- 
proved property  leases  it  to  a  tenant  under  a  contract 
for  the  construction  of  a  building  on  the  premises,  the 
owner  makes  the  tenant  a  contractor  for  the  construc- 
tion of  the  building  and  the  interest  of  the  owner  can 
be  subjected  to  mechanics'  liens  growing  out  of  such 
construction.    In  the  interpretation  of  the  Alaska  stat- 
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ute,  which  is  identical  with  ours,  the  United  States 
Circuit  Court  of  Appeals  has  reached  the  same  con- 
clusion: Arctic  Lumber  Co.  v.  Borden,  211  Fed.  50 
(127  C.  C.  A.  486).  In  both  of  these  cases  the  contract 
required  the  erection  of  a  particular  building  at  the 
inception  of  the  tenancy.  In  such  a  case  the  work 
done  is  at  the  instance  of  the  owner.  The  position 
of  the  tenant  is  not  to  be  distinguished  from  that  of 
a  contractor  for  the  construction  of  a  building.  Myers 
V.  Strowbridge  Estaie,  82  Or.  29  (160  Pac.  135),  is 
the  same  kind  of  a  case.  The  lease  in  that  case  re- 
quired the  tenant  to  make  extensive  repairs,  equivalent 
to  a  reconstruction  of  the  building  on  the  premises. 
The  work  was  to  be  done  at  the  inception  of  the 
tenancy  and  pursuant  to  plans  which  the  lessor  should 
approve. 

In  the  above  cases  it  was  properly  held  that  the 
interest  of  the  lessor  was  subject  to  mechanics'  liens 
arising  out  of  the  work,  for  the  work  in  each  case  was 
done  at  his  instance.  In  each  of  the  foregoing  cases 
the  work  to  be  done  was  defined  by  an  agreement  to 
which  the  owner  was  a  party  and  the  work  was  to  be 
done  presently. 

We  think  the  principle  cannot  be  reasonably  ex- 
tended to  cover  the  case  at  bar.  The  lease  in  this 
case  was  for  a  period  of  ten  years.  The  repairs  which 
the  lessee  was  obligated  to  make  are  not  specified  in 
the  lease.  They  are  defined  only  by  the  indefinite  lan- 
guage quoted  above.  Counsel  for  plaintiff  has  been 
able  to  find  no  authority  for  this  branch  of  his  con- 
tention. He  cites  the  case  of  GotUd  v.  Wise^  18  Nev. 
253,  259  (3  Pac.  30,  31).  This  case  is  interesting  in 
view  of  the  practical  identity  of  the  Nevada  statute 
with  our  statute.  The  lease  involved  in  the  Nevada 
case  was  a  lease  for  two  years.    It  obligated  the  ten- 
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ant  to  **make  all  necessary  repairs  and  improvements'' 
on  a  mill  which  was  the  leasehold  property.  Plaintiff 
in  the  Nevada  case  furnished  materials  and  performed 
labor  in  repairing  the  mill.    The  court  said : 

**It  may  be  conceded  for  the  purposes  of  this  case, 
that  to  authorize  a  lien  there  must  be  an  employment 
by  the  owner  of  the  building,  or  his  authorized  agent, 
and  that  an  employment  by  a  lessee  does  not  constitute 
the  employment  contemplated  by  the  statute ;  and,  fur- 
ther, that  to  constitute  the  contractor,  subcontractor, 
architect,  builder  or  other  person  the  statutory  agent 
of  the  owner,  such  person  must  have  been  employed, 
directly  or  indirectly,  at  the  instance  of  the  owner,  or 
his  conventional  agenf 

The  case  finally  holds  that  the  owner  of  the  property 
was  charged  with  constructive  notice  of  the  work  done 
by  plaintiff,  and  his  interest  in  the  property  was  held 
subject  to  the  lien  because  he  had  posted  no  notice 
disclaiming  responsibility.  The  lien  was  upheld  under 
a  Nevada  statute,  substantially  identical  with  Section 
7419,  L.  0.  L.,  providing  that  the  interest  of  an  owner 
shall  be  subject  to  liens  for  any  work  done  with  his 
knowledge,  unless  within  three  days  after  he  obtains 
such  knowledge  he  posts  in  a  conspicuous  place  a  no- 
tice to  the  effect  that  he  will  not  be  responsible. 

Plaintiff  also  cites  Santa  Monica  Co.  v.  Hege,  119 
Cal.  376  (51  Pac.  555),  and  Evans  y.  Judson,  120  Cal. 
282  (52  Pac.  585).  These  cases,  like  the  Nevada  case, 
hold  that  such  a  lease  as  that  with  which  we  are  con- 
cerned in  the  case  at  bar  charges  the  owner  of  the 
property  with  constructive  notice  of  any  work  done 
by  the  tenant  in  fulfillment  of  the  covenants  of  the 
lease.  The  liability  in  the  above  California  cases  is 
predicated  on  the  failure  of  the  owner  to  post  a  no- 
tice after  the  law  charged  him  with  knowledge  of  the 
work.    The  case  of  Western  Lumber  Co.  v.  Merchants' 
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Amvrsement  Co.,  13  Cal.  App.  4  (108  Pac.  891),  was  a 
case  involving  the  construction  of  a  building  at  the 
inception  of  the  tenancy.  The  principle  decided  is 
identical  with  that  announced  by  this  court  in  Oregon 
Lumber  Co.  v.  Nolan,  75  Or.  69  (143  Pac.  935, 146  Pac. 
474), 

In  2  Jones,  Liens  (3  ed.),  Section  1280,  the  law  is 
stated  as  follows: 

**The  estate  of  a  lessor  is  not  subject  to  a  lien  for 
labor  contracted  for  by  his  lessee  who  has  covenanted 
to  make  all  necessary  repairs  and  improvements  at  his 
own  expense.'* 

The  principle  announced  in  this  text-book  is  sup- 
ported by  the  following  authorities :  Francis  v.  Sayles, 
101  Mass.  435;  Conant  v.  Brackett,  112  Mass.  18; 
Aetna  Elevator  Go.  v.  Beeves,  125  App.  Div.  842  (110 
N.  Y.  Supp.  124) ;  Garher  v.  Spivak  (Sup.),  114  N.  Y. 
Supp.  762;  Boteler  v.  Espen,  99  Pa.  313;  Hervey  v. 
Gay,  42  N.  J.  Law,  168. 

It  is  true  that  the  foregoing  cases  involved  the  con- 
struction of  statutes  differing  from  the  Oregon  statute, 
but  the  mischiefs  to  be  anticipated  from  acceding  to 
the  rule  contended  for  by  plaintiff  in  the  case  at  bar 
are  clearly  set  forth  in  the  opinions  in  these  cases, 
and  these  opinions  set  forth  cogent  reasons  why  the 
doctrine  of  Oregon  Lumber  Co.  v.  Nolan,  75  Or.  69 
(143  Pac.  935,  146  Pac.  474),  should  not  be  extended 
to  cover  such  cases  as  this. 

2.  Conceding,  without  deciding,  that  the  Nevada  and 
California  courts  have  properly  held  that  such  a  cove- 
nant as  was  contained  in  the  Gevurtz  lease  is  sufficient 
to  charge  the  owner  with  constructive  notice  of  the 
work  done  in  its  fulfillment,  we  think  that  the  lien 
asserted  by  plaintiff  cannot  be  sustained  on  this 
ground.    It  appears  from  the  testimony  that  one  year 
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prior  to  the  time  when  plaintiff  performed  his  work 
on  the  premises  a  notice  was  posted  by  appellants  to 
the  effect  that  they  would  not  be  responsible  for  any 
work  done  on  the  building  under  instruction  from  any 
one  other  than  themselves.  This  notice  was  posted 
on  the  north  side  wall  of  the  building  at  a  point  easily 
visible  from  the  sidewalk  on  the  Twenty-second  Street 
side  of  the  building.  We  think  the  evidence  shows 
that  it  was  posted  in  a  conspicuous  place.  It  clearly 
appears  that  the  notice  remained  posted  during  all 
of  the  time  while  plaintiff  was  at  work  on  the  premises. 
Plaintiff  has  therefore  failed  to  make  out  a  case  en- 
titling him  to  a  lien  under  Section  7419,  L.  0.  L. 

It  follows  that  the  decree  should  be  reversed  and 
the  bill  dismissed.  Bbvbbsed.    Suit  Dismissed. 

Mb.  Chief  Justice  MoBbide,  Mb.  Justice  Moobb  and 
Mb.  Justice  Bean  concur. 


Argued  January  25,  affirmed  February  20^  1917. 

SCOTT  COMPANY  v.  BOMAN  CATHOLIC  ABCH- 
BISHOP OP  OBEGON. 

(163  Pac.  88.) 

Ctorenants— Restrictions  as  to  Use  of  Premises— VaUdlty. 

1.  A  clause  in  various  deeds  from  a  land  company  limiting  the 
buildings  to  be  erected  on  the  lots  to  those  designed  for  residential 
purposes  is  valid,  even  where  the  building  proposed  is  intended  for 
school  purposes  or  for  the  erection  of  a  church  in  absence  of  written 
consent,  the  right  to  grant  which  was  reserved  in  the  gran^tor. 

Oovenants— Bestrictions  as  to  TTse  of  Premises— Validity. 

2.  Where  the  common  grantor  by  a  clause  in  all  its  deeds  restricted 
buildings  to  residential  purposes,  but  reserved  the  right  to  consent  to 
erection  of  buildings  for  school  and  church  purposes,  he  had  the  power 
as  against  his  grantees  to  give  his  consent  to  erection  of  buildings 
for  such  purposes. 

saor.— V 
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Oovenants — ^Bestrlctlons  as  to  TTse  of  Premiseft— Validity. 

3.  BeBtrictive  covenants  in  a  deed  are  to  be  construed  most  strict!/ 
against  the  covenant. 

OoTenaats— Beatrictloiis  as  to  TTse  of  Premises— Validity. 

4.  Provision  in  deed  granting  land  in  an  addition  restricting 
buildings  to  residential  purposes,  but  reserving  right  to  consent  to 
buildings  for  church  and  school  purposes,  was  sufficient  notice  to  the 
vendees  that  such  consent  might  be  granted. 

OoTonants  —  Building  Bestrlctions  —  Ohnfcb   Purposes — "OonTent** — 
••Nun." 

5.  Where  grantor  in  several  deeds  reserved  right  to  waive  residen- 
tial restrictions  in  favor  of  church  or  school  purposes,  he  could  validly 
grant  privilege  of  erecting  a  convent,  which  is  a  house  or  building 
occupied  by  nuns,  who  may  be  designated  as  women  of  Catholic  re- 
ligion who  live  in  a  convent  under  vows  of  poverty,  chastity  and 
obedience. 

OoTsnants— -Bonding  Bestrlctions — 'K^inrcli  Pnrposes" — ••Church.*' 

6.  In  such  ease  the  erection  of  a  convent  may  be  deemed  a  "church 
purpose,"  since  the  word  "church"  applies  not  only  to  a  building  used 
for  worship,  but  to  any  body  of  Christians  holding  and  propagating 
a  particular  form  of  belief,  and  any  building  intended  primarily  for 
purposes  connected  with  a  faith  is  used  for  "church  purposes." 

[As  to  covenants  restricting  use  of  land,  see  note  in  21  Am.  St 
Bep.  485.] 

From  Multnomah:  Bobebt  G.  Mobbow,  Judge. 

An  injunction  suit  by  the  Scott  Company,  a  corpora- 
tion, and  others,  against  the  Roman  Catholic  Arch- 
bishop for  the  Diocese  of  Oregon,  A.  Christie,  a  cor- 
poration. From  a  decree  dismissing  the  complaint 
the  plaintiffs  appeal.  Afpibmed. 

Department  1.  Statement  by  Mb.  Chief  Justice 
McBbidb. 

This  is  a  suit  to  enjoin  the  construction  by  the  de- 
fendant of  church,  school  and  convent  buildings  on 
certain  property  in  the  City  of  Portland  and  the  use 
of  any  buildings  constructed  thereon  for  church, 
school  or  convent  purposes.  The  complaint  alleges 
that  in  the  year  1909  Laurelhurst  Company,  an  Oregon 
corporation,  was  the  owner  of  a  tract  of  land  which 
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it  platted  as  **Laurelhursf  and  put  on  the  market 
The  complaint  contains  the  following  allegations: 

*'That  for  the  purposes  of  rendering  said  tract,  so 
divided,  platted,  and  laid  out  as  'Laurelhurst,'  more 
attractive  and  desirable  as  a  residence  and  home  sec- 
tion, and  with  the  intention,  and  for  the  purpose  of 
inducing  persons  desiring  to  build  and  maintain 
homes,  to  purchase  lots  and  sites  in  said  addition,  said 
Laurelhurst  Company  did  evolve  and  make  public  a 
general  plan,  or  scheme,  for  the  development  of  said 
Laurelhurst  Addition  as  a  high  class  residence  and 
home  section,  which  said  plan  or  scheme  consisted  of 
placing  certain  restrictions  on  the  use  and  improve- 
ment of  the  blocks,  lots  and  sites  in  said  addition ;  that 
as  a  part  of,  and  for  the  purpose  of  rendering  said 
plan,  or  scheme,  effective,  said  restrictions  as  to  the 
use  and  improvement  of  lots  and  sites  in  said  addition, 
said  Laurelhurst  Company  did  place  in,  and  include 
in,  each  deed  executed  by  it  to  the  purchasers  of  lots 
and  sites  in  said  addition,  a  uniform  clause  setting  out 
said  restrictions,  a  copy  of  which  is  hereto  attached, 
marked  exhibit  *A'  and  made  a  part  hereof;  that  it 
was  the  intention  of  said  Laurelhurst  Company  that 
the  lots  and  sites  so  covered  by  said  restrictions  should 
be  mutually  bound,  and  should  mutually  profit  by  said 
restrictions.'* 

The  restrictions  are  as  follows: 

^'During  the  period  of  twenty-five  (25)  years  from 
and  after  the  first  day  of  January,  1909,  no  structure 
other  than  (here  is  inserted  the  number  of  dwelling 
houses,  depending  upon  the  number  of  lots  pur- 
chased), single  detached  dwelling  house,  costing  not 
less  than  (here  is  inserted  the  cost  of  the  dwelling 
house  which  varies  slightly  in  different  sections  of 

the  tract)  dollars  each,  and  also,  if  desired,  any 

outbuildings  which  may  be  necessary  or  usual,  other 
than  stables,  shall  be  erected  upon  said  premises ;  nor 
shall  any  portion  or  projection  of  any  such  dwelling 
house  or  outbuilding  (except  the  steps  thereof),  be 
within  twenty  (20)  feet  from  the  nearest  side  line  of 
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the  street  upon  which  the  front  of  said  premises  abnts, 
or  within  fifteen  (15)  feet  from  the  nearest  side  line 
of  any  other  street  (it  being  understood  and  agreed 
that  if  said  premises  have  a  frontage  on  two  streets, 
the  foregoing  20-foot  restriction  shall  apply  as  to  each 
of  such  front  streets) ;  nor  shall  said  premises  or  any 
building  thereon  be  used  or  occupied  otherwise  than 
strictly  for  residence  purposes  (or  for  church  or  school 
purposes,  and  then  only  with  the  prior  consent  of  the 
party  of  the  first  part,  or  its  successors  or  assigns) ; 
nor  shall  the  same  or  any  part  thereof  be  in  any  man- 
ner used  or  occupied  by  Chinese,  Japanese,  or  negroes, 
except  that  persons  of  said  races  may  be  employed  as 
servants  by  residents;  nor  shall  any  old  buildings  be 
placed  on  said  premises ;  nor  shall  any  building  or  any 
part  thereof,  on  said  premises,  be  erected,  maintained, 
or  used  for  flats,  apartments,  stables,  stores,  or  busi- 
ness or  manufacturing  purposes ;  nor  shall  any  intoxi- 
cating liquor  be  manufactured,  or  sold  or  otherwise 
disposed  of  as  a  beverage  in  any  place  of  public  resort, 
on  said  premises.  And  in  the  event  that  the  restric- 
tions and  conditions  aforesaid,  or  any  one  or  more  of 
them,  shall  be  broken  by  said  party  oi  the  second  part, 
his  heirs,  successors,  assigns  or  legal  representatives, 
or  by  any  person  holding  said  premises  for,  by, 
through,  or  under  them  or  any  of  them,  then  and  in 
either  or  any  such  case  this  conveyance  shall  be  and 
become  null  and  void,  and  the  title  to  said  premises 
hereby  conveyed  shall  revert  to  said  party  of  the  first 
part,  its  successors  and  assigns  free  from  all  right, 
title,  or  claim  arising  under  or  by  reason  of  this  con- 
veyance. Provided,  however,  that  in  the  event  of  any 
forfeiture,  as  hereinbefore  provided  for,  and  if  there 
shall,  at  the  time  thereof,  be  any  mortgage  lien  upon 
said  premises,  then  the  holder  of  such  lien  shall  have 
the  option  to  take  said  premises  and  to  hold  the  same 
on  the  same  terms  and  conditions,  and  subject  to  for- 
feiture in  his,  her,  its  or  their  hands  for  like  causes 
and  on  the  same  conditions  as  hereinbefore  provided 
as  against  the  grantee  herein,  or  his  heirs,  successors, 
assigns,  or  legal  representatives.    The  foregoing  con- 
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ditions,  restrictions,  and  limitations  shall  apply  only 
to  the  lots  in  Laurelhurst,  according  to  the  plat  thereof 
recorded  at  page  77,  of  Book  475  in  the  Records  of 
Plats  of  said  Multnotnah  County,  but  shall  not  apply 
to  Blocks  A  and  B^  shown  on  said  recorded  plat.  It 
is  understood  that  the  restrictions  as  to  the  cost  of 
buildings  on  the  various  lots  shown  on  said  recorded 
plat,  vary  as  to  amount,  and  that  the  number  of  dwell- 
ing houses  permitted  vary  according  to  the  size  of  the 
tract  sold,  but  that  not  more  than  one  such  dwelling 
house  shall  be  permitted  on  a  single  lot,  or  upon  any 
parcel  of  50  feet  frontage.'* 

It  is  also  alleged  that  each  of  the  plaintiffs  has  pur- 
chased one  or  more  lots  or  sites,  has  improved  his 
property  and  is  using  it  in  strict  accordance  with  the 
general  plan  of  improvement;  that  plaintiffs  bought 
and  improved  their  property  with  knowledge  of  these 
restrictions  and  in  reliance  thereon ;  that  Laurelhurst 
Company  had  sold  lots  6,  7,  8  and  9  and  portions  of 
lots  10  and  11  in  block  1,  and  that  by  mesne  convey- 
ances the  defendant  acquired  title  to  this  property 
June  15, 1914.  On  the  same  day,  it  is  averred,  Laurel- 
hurst Company  deeded  to  the  defendant  lot  5  in  block 
1.    The  complaint  further  recites : 

**That  each  and  all  of  the  said  lots  and  sites  so  pur- 
chased by  defendant  are  covered  by,  and  included 
within,  said  general  plan  or  scheme  of  use  and  im- 
provement, and  subject  to  all  the  restrictions,  as  to  use 
and  improvement,  included  in  said  restriction  clause 
hereto  attached  as  exhibit  *A';  that  prior  to  purchas- 
ing said  lots  and  sites  defendant  had  both  actual  and 
constructive  notice  of  said  restrictions  as  to  the  use 
and  improvement  of  the  said  lots  and  sites  in  Laurel- 
hurst, and  the  purpose  thereof,  and  knew  said  restric- 
tions applied  to  and  covered  the  lots  and  sites  so 
purchased  by  him;  that  notwithstanding  said  restric- 
tions as  to  the  use  and  improvement  of  said  lots  and 
sites  so  purchased  by  defendant  and  his  knowledge 
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thereof,  defendant  now  threatens,  and  proposes  to, 
and  unless  prevented  by  order  of  this  court,  will  dis- 
regard said  restrictions  and  erect  and  construct  on 
said  lots  and  sites,  or  some  one  or  more  thereof,  a 
church  building,  a  school  building,  and  a  building 
adapted  to  use  as,  and  to  be  used  as,  a  convent,  and 
threatens  to,  and  unless  prevented  by  the  order  of  this 
court,  will  use  said  buildings  for  general  church, 
school,  and  convent  purposes,  respectively;  that  the 
said  proposed  and  threatened  violations  of  said  re- 
strictions by  defendant,  if  permitted,  will  result  in 
great  and  irreparable  loss  and  damage  to  these  plain- 
tiffs, and  each  thereof,  and  will  greatly  annoy  and 
disturb  plaintiffs  in  their  respective  homes,  and  render 
their  said  property  undesirable  as  homes,  and  un- 
salable for  such  purpose.  *' 

The  prayer  is  that  defendant  be  enjoined  from 
erecting  any  church,  school  or  convent  building  on  the 
property  transferred  to  it  and  from  using  any  build- 
ing which  may  be  erected  thereon  for  church,  school 
or  convent  purposes.  The  defendant  demurred  to  the 
complaint  for  insufficiency  of  facts  and  the  demurrer 
was  sustained.  Thereafter  the  parties  entered  into 
the  following  stipulation: 

*'It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  to  the  above  entitled  suit,  through  their 
respective  attorneys,  that  on  the  15th  day  of  June, 
1914,  the  Laurelhurst  Company,  an  Oregon  corpora- 
tion, made,  executed,  and  delivered  to  the  Roman 
Catholic  Archbishop  of  the  Diocese  of  Oregon,  a  cor- 
poration, sole,  organized,  and  existing  under  the  laws 
of  Oregon,  and  the  defendant  herein,  a  certain  deed 
conveying  to  said  defendant  the  following  described 
real  property  in  the  city  of  Portland,  county  of  Mult- 
nomah, and  State  of  Oregon:  Lot  5,  in  Block  1,  in 
Laurelhurst,  according  to  the  map  and  plat  thereof 
recorded  at  page  77  of  Book  475,  in  the  Records  of 
Plats  of  said  Multnomah  County;  that  said  deed  con- 
tains the  following  clause :  Laurelhurst  Company,  first 
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party  herein,  does  hereby  consent  that  Lots  5,  6,  7,  8, 
9,  and  that  part  of  Lots  10  and  11,  in  Block  1,  in 
Laurelhurst,  in  the  city  of  Portland,  county  of  Mult- 
nomah, and  State  of  Oregon,  described  as  follows: 
•  •  may  be  used  by  the  Roman  Catholic  Archbishop  of 
the  Diocese  of  Oregon,  a  corporation,  sole,  organized, 
and  existing  xmder  the  laws  of  the  State  of  Oregon,  for 
residence  purposes  and/or  for  church  and/or  for  school 
purposes,  provided  that  any  building  constructed  or 
erected  upon  said  premises  shall  be  within  the  building 
limits  from  the  adjacent  streets  as  in  said  deeds  there- 
for provided.  And  provided  further,  that  the  permis- 
sion thus  given  to  the  Roman  Catholic  Archbishop  of 
the  Diocese  of  Oregon,  a  corporation  sole  aforesaid,  is 
personal  thereto  and  shall  not  be  construed  as  a  waiver 
on  the  part  of  the  Laurelhurst  Company  to  any  as- 
signee of  said  corporation  sole  as  to  all  or  any  portion 
of  said  property  in  this  waiver  mentioned.  And  pro- 
vided further,  that  if  all  or  any  portion  of  said  prop- 
erty in  this  waiver  mentioned  shall  be  resold  by  the 
second  party  herein,  then  the  building  restrictions  in 
said  deed  or  deeds  therefor,  shall  agam  become  effec- 
tive and  binding  upon  said  real  property  and  any 
improvements  thereon  and  shall  be  covenants  running 
with  the  land  (subject  to  subsequent  waiver  by  the 
Laurelhurst  Company  as  in  said  deed  provided),  it 
being  the  intention  hereof  that  no  other  covenant,  pro- 
vision, or  condition  in  any  of  said  deeds  to  any  or  all 
of  said  property  is  altered,  changed,  or  varied  hereby, 
except  as  herein  specifically  mentioned.  It  is  further 
stipulated  and  agreed  by  said  parties  that  the  defend- 
ant's demurrer  to  the  complaint  on  file  in  this  case 
may  be  considered  by  the  court  and  a  decision  ren- 
dered thereon  in  all  respects  as  though  the  facts  above 
stipulated  to  and  admitted  appeared  by  allegation 
upon  the  face  of  the  complaint.'* 

Plaintiffs  having  tendered  no  further  pleading  the 
court  passed  a  decree  dismissing  the  complaint. 
From  this  decree  plaintiffs  appeal  Affibmed. 
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For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Stapleton  <&  Cordey,  with  an  oral  argument 
by  Mr.  James  L.  CotUey. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Hall  S.  Lush  and  Messrs.  Dolph,  Mallory,  Simon 
(&  Gearin,  with  oral  arguments  by  Mr.  Lusk  and  Mr. 
John  M.  Gearin. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

1.  The  clause  in  the  various  deeds  limiting  the  build- 
ings to*  be  erected  on  lots  in  Laurelhurst  to  those 
designed  for  residential  purposes  is  a  restrictive  cove- 
nant and  is  valid  even  where  the  building  which  it  is 
proposed  to  erect  is  intended  for  school  purposes: 
Doe  V.  Keeling,  1  Maule  &  S.  95;  Wickenden  v.  Web- 
ster, 6  El.  &  Bl.  387.  Such  a  restriction  will  also  be 
held  valid  as  against  the  erection  of  a  church  within 
the  restricted  area:  St.  Andrew's  Church's  Appeal,  67 
Pa.  St.  512.  It  may  be  taken  as  settled  law  that  such 
covenant  is  valid,  and  that  the  buildings  which  defend- 
ant proposes  to  erect  are  within  the  restrictive  clause 
above  recited,  unless  they  have  been  taken  out  of  it  by 
the  consent  given  to  the  defendant  by  the  Laurelhurst 
Company. 

2.  There  can  be  no  question  but  that  the  Laurel- 
hurst Company  having  by  its  conveyances  reserved 
the  right  to  dispense  with  the  restrictive  clauses  so  far 
as  they  refer  to  buildings  erected  for  school  or  church 
purposes  has  a  right  to  waive  such  restrictions: 
WhUehouse  v.  Hugh,  L.  R.  [1906]  2  Ch.  Div.  283. 
The  question,  therefore,  is  whether  the  dispensing 
power  reserved  to  the  grantor  is  sufficiently  broad  to 
embrace  the  improvements  contemplated  by  the 
defendant. 
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3.  It  is  a  familiar  rule  of  law  that  restrictive  cove- 
nants are  to  be  construed  most  strictly  against  the 
covenant;  and  unless  the  use  complained  of  is  plainly 
within  the  provisions  of  the  covenant  it  will  not  be 
restrained:  Clark  v.  Jammes,  87  Hun,  215  (33  N.  Y. 
Supp.  1020) ;  Easterbrook  v.  Hebrew  Ladies  Or- 
phan  Society,  85  Conn.  289  (82  Atl.  561,  41  L.  R.  A. 
(N.  S.)  615) ;  Boston  Baptist  Social  Union  v.  Boston 
University,  183  Mass.  202  (66  N.  E.  714) ;  American 
Unitarian  Assn.  v.  Minot,  185  Mass.  589  (71  N.  E. 
551) ;  Crofton  v.  St  Clement's  Church,  208  Pa.  St.  209 
(57  Atl.  570),  Citations  supporting  this  doctrine 
might  be  multiplied  indefinitely. 

4.  Keeping  in  mind  the  rules  above  stated  we  will 
consider  the  nature  of  the  restrictions  quoted  with 
reference  to  the  case  at  bar.  As  previously  intimated 
the  right  of  the  grantor  to  waive  them  when  such 
waiver  is  desired  to  enable  the  premises  to  be  used  for 
school  or  church  purposes  is  unlimited,  unless  from  the 
peculiar  language  employed  we  adopt  the  view  that  it 
was  the  intention  of  the  grantor  to  limit  the  waiver, 
to  the  use  of  such  buildings  for  church  or  school  pur- 
poses as  had  already  been  constructed  for  residence 
purposes.  In  other  words,  we  are  to  assume  that  the 
grantors,  when  they  inserted  in  their  deeds  a  clause 
restricting  the  use  of  the  granted  premises  to  residence 
purposes  and  in  the  same  instrument  inserted  an  ex- 
ception permitting  them  to  waive  such  restriction  so 
as  to  permit  the  use  of  the  premises  for  school  or 
church  purposes,  had  in  mind  the  very  remarkable 
contingency  that  a  purchaser  might  erect  a  dwelling- 
house  upon  the  land  purchased  and  afterward  conclude 
to  use  it  as  a  church  or  a  schoolhouse,  and  that  in  such 
a  contingency  only  would  a  waiver  be  effective.  This, 
in  our  opinion  would  be  a  very  strained  and  unnatural 
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construction,  and  one  so  evidently  contrary  to  the  real 
intent  of  the  grantor  that  it  must  be  rejected.  It  is 
evident  that  the  grantor  was  looking  forward  to  a  time 
when  the  community  occupying  Laurelhurst  would 
have  become  large  enough  to  require  schools  and 
churches,  and  that  it  was  its  intention  to  retain  author- 
ity to  permit  such  buildings  to  be  erected.  The  form 
of  the  conveyance  was  full  and  fair  warning  to  every 
intending  purchaser  that  such  buildings  might  be 
erected  whenever  in  the  judgment  of  the  grantor  the 
appropriate  time  for  constructing  them  had  arrived. 
The  language  of  the  restriction  supports  this  inter- 
pretation. We  quote  from  plaintiffs'  brief  that  part 
of  the  restrictive  clause  which  plaintiffs  deem  applica- 
ble to  the  contention  here: 

''During  the  period  of  25  years  from  and  after  the 
first  day  of  January,  1909,  no  structure  other  than  a 
single  detached  dwelling  house,  costing  not  less  than 
$  each,  and  also,  if  desired,  any  outbuilding  which 
may  be  necessary  or  usual,  other  than  stables,  shall  be 
erected  upon  said  premises ;  *  *  nor  shall  said  prem- 
ises or  any  buildings  thereon  be  used  or  occupied 
otherwise  than  strictly  for  residence  purposes,  (or  for 
church  or  school  purposes,  and  then  only  with  the 
prior  consent  of  the  party  of  the  first  part  or  its 
successors  or  assigns. '* 

It  will  be  seen  that  the  dispensing  power  in  the 
grantor  is  reserved  not  only  with  respect  to  buildings 
which  might  at  the  date  of  the  grant  be  erected  upon 
the  land,  but  in  respect  to  the  placing  of  other  build- 
ings upon  the  premises  (land)  granted.  Plainly  the 
intent  was  that  the  grantee  should  not  use  an  already 
constructed  residence  for  school  or  church  purposes; 
neither  was  such  purchaser  to  be  permitted  to  erect  a 
building  for  such  purposes  in  the  future  without 
obtaining  the  consent  of  the  grantor. 
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5.  The  only  remaining  question  is  whether  a  convent 
comes  within  the  restriction.  A  nun  may  be  briefly 
designated  as  a  woman  of  the  Catholic  religion  who 
lives  in  a  convent  under  vows  of  poverty,  chastity  and 
obedience.  A  convent  is  a  house  or  building  occupied 
by  nuns.  We  are  of  the  opinion  that  such  a  building 
may  fairly  be  termed  a  residence  or  dwelling.  It  is  a 
dwelling  place  for  nuns.  It  would,  therefore,  seem, 
that  if  the  other  conditions  of  the  restriction  are  com- 
plied with,  it  makes  no  difference  how  large  the 
dwelling  is  or  how  many  people  occupy  it:  McMurty 
V.  Phillips  Investment  Co,,  103  Ky.  308  (45  S.  W.  96, 
40  L.  R.  A.  489),  is  a  case  in  point.  In  that  case  the 
court  said: 

*'The  proof  shows  that  the  building  complained  of  is 
to  cost  some  forty  thousand  dollars,  is  to  be  of  brick 
and  stone  and  its  front  wall  is  to  be  set  back  the  re- 
quired distance.  The  controversy  is  whether  this 
house  is  to  be  used  for  residence  purposes  only  within 
the  meaning  of  the  deed.  The  explanation  of  its 
character  and  in  answer  to  the  claim  that  there  was 
to  be  in  it  a  public  or  semi-public  restaurant  the 
originator  of  the  scheme  to  erect  this  house  testified 
that  'there  is  to  be  no  restaurant  of  a  public  nature; 
there  is  to  be  everything  in  this  house  to  make  house- 
keeping comfortable.  Every  apartment  in  the  house 
is  to  have  a  parlor  and  dining  room  and  one  or  more 
bed  rooms  and  a  kitchen.  Every  apartment  is  to  have 
more  than  one  bed  room;  there  is  only  one  four-room 
flat.  Provision  is  made  in  the  house  for  hot  and  cold 
water  and  all  other  conveniences.  The  basement,  in 
which  is  to  be  a  large  dining  room,  to  be  used  by  the 
occupants  of  the  house  if  desired,  also  contains  three 
sets  of  laundry  tubs,  that  each  apartment  may  have 
one  or  more  days  to  use  in  laundering  their  linen,  or 
to  be  used  in  any  way  they  choose  as  a  laundry  is  used 
in  a  private  residence.  A  part  of  the  basement  is  to 
be  used  for  storing  the  trunks  of  the  parties  who  may 
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choose  to  put  their  trunks  out  of  their  apartments. 
There  is  to  be  nothing  about  it  of  a  cheap  or  nasty 
kind.  There  is  but  one  house  in  St.  James  Court  con- 
structed of  as  fine  material  and  that  is  the  Conrad 
residence.'  It  is  shown,  indeed  admitted,  that  these 
different  apartments  or  flats  are  places  for  persons  to 
reside  in,  but  it  is  contended  that  the  language  of  the 
restriction  conveys  the  idea  of  a  single  residence  for  a 
single  family  or  at  any  rate  excludes  the  idea  of  a 
number  of  residences  under  the  same  roof  or  in  the 
same  house.  We  think,  however,  that  to  give  the  lan- 
guage used  this  meaning,  would  be  to  extend  its  scope 
beyond  the  express  intention  of  the  parties.  The  pur- 
poses for  which  the  house  is  to  be  erected  or  the  court 
was  to  be  used  were  'residence  purposes  only.'  And 
as  the  house  in  controversy  is  to  be  constructed  for 
such  purpose  only  and  is  not  to  be  used  for  any  other 
purpose,  we  do  not  think  that  its  construction  is  at  all 
prohibited  by  this  restriction  clause." 

See  also  Roth  v.  Jimg,  79  N.  Y.  Supp.  823  (79  App. 
Div.  1) ;  Johnson  v.  Jones,  244  Pa.  386  (90  Atl.  649) ; 
Reformed  Protestant  Dutch  Church  v.  Madison 
Avenue  Bldg.  Co.,  163  App.  Div.  359  (148  N.  Y.  Supp. 
519) ;  Bates  v.  Logeling,  137  N.  Y.  App.  Div.  578  (122 
N.  Y.  Supp.  251);  Re  Robertson,  25  Ontario  Law 
Eep.  286. 

6.  There  is  another  ground  upon  which  the  consent 
given  by  the  grantor  to  the  defendant  can  be  sus- 
tained :  That  the  erection  of  a  convent  may  fairly  be 
termed  a  ** church  purpose,"  which  is  the  term  used 
in  the  dispensing  clause  of  the  restriction.  There  is  a 
broad  distinction  to  be  drawn  between  this  phrase  and 
the  words  ^'for  the  erection  of  a  church."  A  building 
may  be  erected  for  church  purposes  other  than  those 
connected  with  Divine  worship.  The  word  ** church" 
applies  not  only  to  a  building  used  for  worship,  but 
to  any  body  of  Christians  holding  and  propagating  a 
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particular  form  of  belief,  as  for  instance  the  Baptist 
church,  the  Methodist  church,  or  the  Catholic  church ; 
and  any  building  intended  to  be  used  primarily  for 
purposes  connected  with  the  faith  of  such  religious 
organization  may  be  said  to  be  used  for  church  pur- 
poses. It  is  a  matter  of  universal,  and,  therefore, 
judicial  knowledge,  that  associations  of  nuns,  sisters 
of  charity  and  the  like  are  as  much  a  part  of  the  organ- 
ization of  the  Catholic  church  as  its  priesthood,  and 
that  convents  are  as  much  a  part  of  its  organization 
and  church  policy  as  church  buildings;  and  in  this 
sense  the  erection  of  a  convent  is  as  much  a  church 
purpose  as  a  house  of  general  worship.  In  the  case  of 
Craig  v.  First  Presbi/terian  Chinch  of  Pittsburg,  88 
Pa.  St.  42  (32  Am.  Rep.  417),  the  question  was  whether 
a  building  intended  for  the  sessions  of  a  Sunday 
school,  ordinary  lecture  services  connected  with  the 
church,  social  gatherings  and  fairs  held  for  the  pur- 
pose of  raising  funds  for  missionary  purposes,  with 
occasionally  a  **  plain  tea^'  for  the  benefit  of  those  who 
attended  from  a  distance,  was  a  ** religious  purpose.*' 
The  court  held  that  it  was,  saying: 

**If  the  church  requires  the  buildings  for  its  Sab- 
bath schools  and  for  a  lecture  room,  and  such  purposes 
are  religious  in  their  nature,  as  we  have  endeavored 
to  show,  of  what  possible  matter  can  it  be  should  the 
church  utilize  said  building  by  applying  it  to  other 
collateral  objects,  not  in  themselves  technically 
religious,  yet  germane  to  the  general  purposes. '* 

Upon  the  whole  we  are  of  the  opinion  that  the  de- 
fendant is  within  its  legal  rights  in  erecting  and  main- 
taining the  buildings  described  in  the  complaint;  and 
the  decree  of  the  Circuit  Court  will,  therefore,  be 
affirmed.  Affibmeo. 
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Mb.  Justice  Burnett  and  Mb.  Justice  Harris  con- 
cur; Mr.  Justice  Benson  taking  no  part  in  the  con- 
sideration of  this  case. 

Mb.  Justice  McCamant  delivered  the  following  dis- 
senting opinion : 

In  this  case  we  are  not  embarrassed  by  any  contro- 
verted questions  of  fact.  The  demurrer  admits  the 
allegations  of  the  complaint  to  be  true  and  challenges 
their  sufficiency  in  point  of  law.  Many  of  the  legal 
questions  arising  on  this  record  are  determined  by 
recent  and  well  considered  decisions  of  this  court. 
The  validity  of  the  restrictions  on  which  appellants 
rely  is  established  by  Seeck  v.  Jakel,  71  Or.  35  (141 
Pac.  211,  L.  R.  A.  1915A,  679).  The  right  of  appel- 
lants to  claim  equitable  relief  based  on  these  restric- 
tions is  supported  by  Duester  v.  Alvin,  74  Or.  544  (145 
Pac.  660).  This  latter  case  grew  out  of  the  marketing 
of  Overlook  Addition  to  the  City  of  Portland  under  a 
general  scheme  whereby  purchasers  of  lots  were  re- 
quired to  keep  their  buildings  at  least  twenty  feet  from 
the  street  line.  Restrictions  to  this  effect  were  in- 
serted in  the  deeds  under  penalty,  as  in  this  case,  of 
forfeiture  of  the  estate  of  the  grantee  to  the  grantor. 
In  construing  this  provision  in  the  deeds  this  court 
said  through  Mr.  Chief  Justice  Moore  : 

*'This  covenant  grants  a  conditional  estate,  in  the 
nature  of  a  negative  easement,  whereby  each  grantee 
who  secured  a  title  to  any  land  in  Overlook  Addition 
with  knowledge  of  the  limitations  prescribed  became 
seised  of  a  servient  estate  as  to  his  own  premises,  and 
also  the  owner  of  a  dominant  estate  in  all  other  lots 
the  deeds  to  which  contained  such  conditions.  *  * 
These  restrictions,  in  the  case  at  bar,  prohibit  each 
owner  of  real  property  so  conveyed  from  violating 
the  limitations  put  upon  his  premises,  because  a  breach 
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thereof  would  or  might  affect  the  dominant  estate 
therein  of  some  or  all  other  owners  of  lots.  Since  his 
land  is  subjected  to  the  burdens  incident  to  a  servient 
estate  in  the  premises,  he  has  the  corresponding  ad- 
vantage of  enforcing  in  equity  his  rights  in  and  to  the 
dominant  estate  as  to  all  other  real  property  the 
owners  of  which  obtained  their  title  with  knowledge  of 
the  covenant,  and  he  may  prevent  any  infringement 
that  would  or  might  affect  his  land.*' 

The  conclusion  reached  in  Duester  v.  Alvin^  sus- 
tained the  injunction  passed  by  the  lower  court  at  the 
instance  of  purchasers  of  lots  in  Overlook  Addition 
restraining  other  purchasers  from  constructing  houses 
in  closer  proximity  to  the  street  line  than  that  per- 
mitted by  the  restrictions  contained  in  the  deeds. 

The  case  at  bar  is  distinguishable  from  Duester  v, 
Alvin  in  that  while  the  restrictions  in  that  case  were 
absolute,  in  this  case  Laurelhurst  Company  reserved 
to  itself  a  dispensing  power  by  inserting  in  the  deeds 
the  following  language: 

**Nor  shall  said  premises  or  any  building  thereon  be 
used  or  occupied  otherwise  than  strictly  for  residence 
purposes  (or  for  church  or  school  purposes,  and  then 
only  with  the  prior  consent  of  the  party  of  the  first 
part,  or  its  successors  or  assigns). *' 

itespondent  bases  its  contentions  wholly  on  the 
reservation  above  quoted  and  admits  in  effect  that  in 
the  absence  of  this  reservation  and  appropriate  action 
by  Laurelhurst  Company  pursuant  thereto,  appellants 
would  be  entitled  to  the  relief  prayed  for.  Respond- 
ent contends  that  this  dispensing  power  extends  to  the 
modification  of  the  restrictions  in  so  far  as  they  con- 
trol the  erection  of  buildings  on  the  property  in 
question.  Appellants  controvert  this  construction  of 
the  language  and  contend  that  Laurelhurst  Company 
has  reserved  to  itself  only  the  power  to  permit  build- 
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ings  erected  in  accordance  with  the  restrictions  to  be 
used  for  church  and  school  purposes.  It  is  the  duty 
of  the  court  to  ascertain  the  intention  of  the  parties 
from  the  language  they  have  used  and  from  the  sur- 
rounding circumstances. 

The  restrictions  first  forbid  the  erection  on  the 
premises,  for  a  period  of  twenty-five  years,  of  any 
building  other  than  a  detached  dwelling-house  to  each 
lot,  and  forbid  the  erection  of  such  dwelling-house 
within  twenty  feet  of  the  street  line  on  which  the  house 
fronts.  These  restrictions  have  to  do  with  the  con- 
struction of  buildings  on  the  property.  The  next  two 
provisions  have  to  do  with  the  use  and  occupation  of 
the  property.    They  are  as  follows: 

*'Nor  shall  said  premises  or  any  building  thereon 
be  used  or  occupied  otherwise  than  strictly  for  resi- 
dence purposes  (or  for  church  or  school  purposes,  and 
then  only  with  the  prior  consent  of  the  party  of  the 
first  part,  or  its  successors  or  assigns) ;  nor  shall  the 
same  or  any  part  thereof  be  in  any  manner  used  or 
occupied  by  Chinese,  Japanese  or  negroes,  except  that 
persons  of  said  races  may  be  employed  as  servants  by 
residents. '* 

The  next  provision  forbids  the  placing  of  any  old 
buildings  on  the  premises.  Then  follows  a  prohibition 
against  the  erection,  maintenance  or  use  of  any  build- 
ing on  the  premises  *^for  flats,  apartments,  stables, 
stores  or  business  or  manufacturing  purposes.  *'  The 
final  restriction  forbids  the  manufacture  and  sale  of 
intoxicating  liquors.  The  restrictions  close  with 
penal  and  explanatory  clauses  not  necessary  to  be 
noticed  in  this  connection. 

It  will  be  remembered  that  these  restrictions  are 
found  in  the  deeds  by  which  respondent  acquired  title 
to  all  its  property  except  Lot  5  in  Block  1,  and  that 
title  to  this  lot  was  taken  with  full  knowledge  of  the 
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restrictions  and  with  knowledge  that  they  were  a  part 
of  a  general  plan  under  which  the  property  was  being 
marketed  and  on  the  faith  of  which  appellants  had 
purchased  and  improved  their  property.  Whatever 
right  respondent  has  to  escape  the  effect  of  these  re- 
strictions must  be  predicated  on  the  parenthetical 
clause  above  quoted.  A  parenthetical  clause  ordinarily 
qualifies  the  language  to  which  it  is  attached.  This 
clause  is  attached  to  a  provision  limiting  the  use  and 
occupation  of  the  premises.  The  clause  to  be  inter- 
preted consists  of  a  preposition  and  its  objects  and  a 
second  preposition  and  its  objects.  The  grammatical 
construction  of  the  sentence  plainly  imports  that  the 
phrases  modify  the  preceding  verbs,  **used"  and 
** occupied. *'  The  parties  permit  the  premises  to  ''be 
used  or  occupied"  **for  church  or  school  purposes, '* 
but  *'only  with  the  prior  consent  of  the  party  of  the 
first  part."  The  natural  interpretation  of  the  lan- 
guage makes  it  equivalent  to  this : 

**Said  premises  or  any  building  thereon  may  be 
used  or  occupied  for  church  or  school  purposes,  but 
only  with  the  prior  consent  of  the  party  of  the  first 
part,  or  its  successors  or  assigns." 

We  cannot  apply  the  language  used  as  a  modifica- 
tion of  the  restriction  on  the  erection  of  buildings 
without  taking  the  words  out  of  the  connection  in 
which  the  parties  have  placed  them  and  putting  a 
forced  construction  on  the  language  used.  As  it 
seems  to  me,  the  parties  have  provided  that  the 
premises  and  buildings  situate  thereon  are  to  be  used 
for  strictly  residence  purposes  and  then  have  qualified 
this  restriction  by  permitting  them  to  be  used  for 
church  or  school  purposes,  provided  the  prior  consent 
of  the  Laurelhurst  Company  is  secured,  and  this  is 
the  extent  to  which  the  restrictions  have  been  modified. 

88  Or.— 8 
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The  language  we  are  called  upon  to  interpret  is 
fonnd  in  the  deeds  executed  by  Laurelhurst  Company 
to  appellants  and  other  purchasers  of  lots.  In  the 
absence  of  the  parenthetical  clause  appellants  would 
clearly  be  entitled  to  the  complete  relief  for  which 
they  pray:  Duester  v.  Alvin,  74  Or.,  544  (145  Pac. 
660).  Whatever  the  rights  of  respondent  may  be  to 
erect  or  use  buildings  on  the  premises  for  school  and 
church  purposes,  they  are  derived  through  Laurel- 
hurst Company,  and  these  rights  are  only  such  as 
have  been  reserved  by  Laurelhurst  Company  in  the 
parenthetical  clause  above  quoted.  It  is  elementary 
that  a  reservation  is  to  be  construed  most  strongly 
against  the  grantor:  2  Devlin  on  Deeds,  §  979;  Klaer  v. 
Ridgway,  86  Pa.  St.  529,  634.  Such  reservation  can- 
not be  extended  beyond  tte  import  of  its  terms :  Fort 
Wayne  v.  Lake  Shore  Co.,  132  Ind.  558  (32  N.  E.  215, 
32  Am.  St.  Rep.  277,. 282,  18  L.  R,  A.  367).  The  Ian- 
guage  used  is  that  chosen  by  the  Laurelhurst  Com- 
pany and  is  therefore  to  be  construed  most  strongly 
against  it:  McFadden  v.  Friendly,  9  Or.  222,  225; 
Loomis  V.  McFarlane,  50  Or.  129,  134,  135  (91  Pac. 
466) ;  Spande  v.  Western  Life  Co.,  68  Or,  171,  188 
(136  Pac.  1189) ;  8  R.  C.  L.  1051;  9  Cyc.  590. 

None  of  the  cases  cited  by  the  Chief  Justice  on  the 
subject  of  construction  involved  the  interpretation  of  a 
clause  in  a  deed  reserving  to  the  grantor  a  dispensing 
power.  The  sole  question  involved  in  this  case  is  the 
interpretation  of  such  a  clause.  The  restrictions 
themselves  are  clear  and  the  parties  are  in  substantial 
accord  as  to  their  meaning. 

If  it  had  been  the  intention  of  Laurelhurst  Company 
to  reserve  to  itself  the  power  to  dispense  with  all  re- 
strictions, it  would  have  been  easy  to  insert  in  the 
deeds  a  proviso  to  that  effect.    I  apprehend  that  such 
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_ . ^ . 

a  proviso  would  have  impaired  the  usefulness  of  the 
restrictions  in  marketing  thQ  property.  The  relative 
rights  of  appellants  and  Laurelhurst  Company  under 
the  facts  alleged  in  the  complaint  are  cleariy  set  out 
in  De  Gray  v.  Monmouth  Beach  Co.,  50  N.  J.  Eq.  329, 
339  (24  Atl.  388,  391) : 

**The  equity  would  seem  to  spring  from  the  pre- 
sumption that  each  purchaser  has  paid  an  enhanced 
price  for  his  properi:y,  relying  on  the  general  plan,  by 
which  all  the  property  is  to  be  subjected  to  the  re- 
stricted use,  being  carried  out,  and  that  while  he  is 
bound  by  and  observes  the  covenant,  it  would  be  Ln- 
•  equitable  to  allow  any  other  owner  of  lands  subject  to 
the  same  restrictions  to  violate  it. 

**Lord  Macnaghton,  in  Spicer  v.  Martin,  14  App. 
Cas.  12  (at  p.  25),  says :  *It  seems  to  me  that  when  Mr. 
Spicer  put  his  houses  in  Cromwell  Gardens  on  the 
market,  he  invited  the  public  to  come  in  and  take  a 
portion  of  an  estate  which  was  bound  by  one  general 
law,  a  law  perfectly  well  understood,  and  one  calcu- 
lated and  intended  to  add  to  the  security  of  the  lessees, 
and  consequently  to  increase  the  price  of  the  houses. 
The  benefit  of  that  increase,  whatever  it  was,  Mr. 
Spicer  got.  Can  he  or  his  representative  be  permitted 
to  destroy  the  value  of  the  thing  he  sold,  by  authoriz- 
ing the  use  of  part  of  the  estate,  for  a  purpose  incon- 
sistent with  the  law  by  which  he  professed  to  bind 
the  whole.' ^' 

It  is  true  that  the  construction  adopted  by  me  re- 
stricts within  narrow  limits  the  dispensing  powei;  re- 
served to  itself  by  Laurelhurst  Company;  but  I  am 
led  to  this  construction  both  by  the  import  of  the  lan- 
guage used  in  the  connection  in  which  it  is  placed  and 
also'  by  the  intention  of  the  parties,  to  be  gathered 
from  the  surrounding  circumstances.  The  clause  in- 
serted in  deeds  executed  by  Laurelhurst  Company  was 
framed  in  1909,  when  the  tract  was  first  put  on  the 
market.    Its  manifest  purpose  was  to  promote  the 
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sale  of  lots  by  assuring  to  purchasers  that  the  tract 
would  be  used  only  for  high-class  homes.  Each  pur- 
chaser accepted  the  restrictions  when  applied  to  his 
property,  in  the  belief  that  he  was  abundantly  recom- 
pensed by  the  assurance  that  the  surrounding  prop- 
erty would  be  devoted  to  the  erection  of  homes  whose 
cost  should  not  be  less  than  a  stated  sum,  and  whose 
number  should  not  exceed  one  to  a  lot.  If  the  dis- 
pensing power  reserved  had  been  a  broad  one,  pur- 
chasers would  not  have  found  in  the  scheme  the  assur- 
ance with  reference  to  neighboring  property  which 
was  the  incentive  to  purchase.  The  circumstances, 
suggest  that  the  Laurelhurst  Company  must  have  in- 
tended that  its  purchasers  should  regard  the  restric- 
tions as  applying  throughout  the  tract  and  the  dis- 
pensing power  as  not  materially  interfering  with  the 
scheme.  It  is  true,  as  contended  by  respondent,  that 
the  most  fundamental  canon  of  construction  requires 
that  effect  be  given  to  a  contract  in  accordance  with 
the  intention  of  the  parties,  but  Section  721  of  Lord's 
Oregon  Laws  provides  as  follows : 

**When  the  terms  of  an  agreement  have  been  in- 
tended in  a  different  sense  by  the  different  parties  to 
it,  that  sense  is  to  prevail,  against  either  party,  in 
which  he  supposed  the  other  understood  it  '* 

The  material  question  is,  therefore,  what  Laurel- 
hurst Company  intended  its  purchasers  to  understand 
by  the  language  used :  Barr  v.  American  Copying  Co., 
142  m.  App.  92,  101,  102;  Maney  Co.  v.  Baker  Co., 
186  HI.  App.  390,  394;  Stevens  v.  Amsinck,  133  N.  Y. 
Supp.  815,  821  (149  App.  Div.  220) ;  People's  Building 
Assn.  V.  Klauher,  1  Neb.  (Unof.)  676,  678,  679  (95 
N.  W.  1072) ;  Campbell  v.  Hohhs,  97  Neb.  833,  836  (151 
N.  W.  929).  I  cannot  think  that  it  was  intended  by 
Laurelhurst  Company  that  each   purchaser  was  to 
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understand  that  the  vendor  of  the  tract  had  reserved 
to  itself  the  right  to  permit  the  erection  of  a  school  or 
church  building  on  the  lot  adjoining  his  purchase.  It 
is  alleged  that  appellants  have  improved  their  prop- 
erty and  that  the  carrying  out  of  respondent's  plans 
will  result  in  great  and  irreparable  loss  to  appellants 
and  will  render  their  property  undesirable  and 
unsalable  as  homes. 

In  the  event  of  the  reversal  of  the  decree,  issue 
might  be  joined  on  these  allegations  and  the  proofs 
might  not  sustain  them,  but  in  the  present  condition  of 
the  record  we  are  bound  to  accept  these  allegations  as 
true.  Where  these  results  would  follow  we  should  be 
the  more  careful  not  to  enlarge  by  construction  the 
rights  reserved  by  Laurelhurst  Company  to  waive  the 
restrictions  under  which  its  property  has  been 
marketed. 

On  the  facts  alleged  in  the  complaint,  in  my  opinion, 
appellants  are  entitled  to  an  injunction  restraining 
respondent  from  erecting  on  the  property  described  in 
the  complaint  any  building  which  does  not  conform  to 
the  restrictions  above  quoted.  Respondent  should  be 
free  to  use  the  premises  for  church  and'  school  pur- 
poses in  so  far  as  such  use  is  consistent  with  the  build- 
ing restrictions.  A  dwelling-house  erected  on  the 
property  could  be  used  as  a  convent  within  the  dis- 
pensing power  reserved  and  exercised. 

I  think  that  the  decree  should  be  reversed. 
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Argaed  June  23,  affirmed  July  18,  1916. 

Behearing  granted  September  19,  reargued  December  12,  1916. 

Beversed  and  remanded  Febniary  27,   1917. 

FOULKES  V.  SENGSTACKEN.* 

(168  Pac.  962;  163  Pac.  311.) 

Frandfl,  Statute  of— Deeds— Escrow— Verbal  Condition. 

1.  The  deposit  of  a  deed  by  the  grantor  with  a  third  party  for 
delivery  to  the  grantee  upon  payment  of  the  price  for  the  land  is  in 
escrow,  though  the  condition  of  the  deposit  rests  in  parol,  not  being 
rendered  nugatory  by  the  statute  of  frauds. 

[As  to  deeds  delivered  in  escrow,  see  note  in  53  Am.  St.  Bep. 
555.] 

Frandf,  Statute  of— ^Op«ration  and  Effect — Sale — Oi»tion. 

2.  Where  there  was  a  sale  of  land  and  a  deed  delivered  in  escrow 
to  a  third  party  to  await  payment,  if  proof  of  the  escrow  agreement 
were  excluded,  because  oral,  by  the  statute  of  frauds,  the  transaction 
was  not  changed  from  a  sale  to  an  option  ending  with  the  grantor's 
life. 

Escrows — ^Death  of  Orantor— Effect. 

3.  The  death  of  a  grantor  cannot  affect  the  subsequent  delivery 
of  his  deed  in  escrow  by  the  depositary  on  the  fulfillment  of  the  con- 
ditions. 

ON  REHEARINa. 

Escrows— Bepositarietf— Agents. 

4.  Where  vendor,  pursuant  to  contract  of  sale,  deposits  deed  with 
her  attorney  for  ultimate  delivery  to  vendee  upon  letter's  compliance 
with  terms  of  contract,  and  such  attorney  holds  the  deed  solely  as 
the  representative  of  the  vendor,  the  transaction  does  not  amount  to 
an  escrow. 

Escrowv— <7onstniction — ^Intention. 

5.  In  determining  whether  or  not  the  delivery  of  a  deed  to  a  third 
person  constituted  an  escrow,  the  intention  of  the  parties  should 
govern. 

Escrow9—<7on8tnictionr— Intention. 

6.  While  it  is  not  essential  to  establish  an  escrow  that  the  parties 
use  the  word  "escrow,"  yet  when  they  do  employ  that  term,  it  in- 

•As  to  effect  of  deed  delivered  in  escrow  as  satisfying  the  statute 
of  frauds,  see  note  in  43  L.  B.  A.  (N.  8.)  890. 

On  proof  of  escrow  agreement  by  parol,  see  notes  in  18  L.  B.  A. 
(N.  &)  227;  31  L.  B.  A.  (N.  S.)  606. 

On  necessity  of  strict  compliance  with  condition  of  instrument 
placed  in  escrow,  see  note  in  L.  B.  A.  1916A,  502. 

On  effect  of  deed  delivered  in  escrow  to  further  security  for  a 
mortgage,  see  notes  in  2  L.  B.  A.  (N.  8.)  627;  L.  B.  A.  191 5B,  492. 

Repobteb. 


Feb.  1917.]  FouLKBS  v.  Sengstacken.  119 

dicates  more  dearly  than  any  other  word  the  actual  intention  of  the 
parties. 

Mortgagee— EscrowB-— Operation  and  Effect. 

7.  An  agreement,  whereby  vendor  deposited  deed  with  her  attorney 
to  be  delivered  to  vendee  upon  latter's  compliance  with  terms  of  sale 
contract,  cannot  be  treated  as  a  mortgage  for  unpaid  balance  of  pur- 
chase price  due  from  vendee,  where  the  defendant  expressly  pleaded 
such  agreement  as  an  escrow  and  the  evidence  indicated  that  the  par- 
ties regarded  it  as  an  escrow. 

Ebctows— Nature  and  Beqnlsites. 

8.  T^liere  a  written  instrument  importing  a  legal  obligation  is 
deposited  by  grantor  with  a  third  party  to  be  kept  by  the  depositary 
until  the  grantee  pays  a  stipulated  sum  and  then  to  be  delivered  over 
to  the  grantee,  an  escrow  is  created. 

Escrows — Operation  and  Effect— Beyocation. 

9.  Where  grantor  deposits  a  deed  in  escrow  to  be  delivered  to 
grantee  upon  performance  of  conditions,  the  deed  is  beyond  the  con- 
trol of  the  grantor  until  the  expiration  of  the  time  allowed  for  the 
performance  of  the  condition,  and  cannot  be  recalled  without  the  con- 
sent of  the  grantee  until  the  default  of  the  latter. 

EscrowB— DepotitarieB. 

10.  Strictly  speaking,  the  depositary  of  an  escrow  is  not  the  agent 
of  either  the  grantor  or  grantee,  but  is  rather  the  trustee  of  an  ex- 
press trust. 

Escrowv— Time  of  Taking  Effect — ^Belation  Back  to  First  Deliyery. 

11.  A  deed  deposited  in  escrow  does  not  operate  to  convey  title 
until  performance  of  the  conditions  entitling  the  grantee  to  delivery 
by  the  depositary^  but  where  the  grantor  becomes  incapacitated  after 
delivery  to  depositary  and  before  time  fixed  for  performance  of  con- 
dition, a  fiction  is  resorted  to  by  making  the  instrument  the  deed  of 
the  grantor  from  the  time  of  delivery  to  the  depositary. 

Deeds — ^DeliTery  to  Third  Person — Time  of  Taking  Effect. 

12.  Where  a  deed  is  signed  and  delivered  to  a  depositary  with  di- 
rections to  deliver  it  to  grantee  upon  death  of  grantor,  the  instru- 
ment, even  in  the  absence  of  contract  and  consideration,  will  oper- 
ate to  convey  title  if  the  grantor  at  time  of  delivery  parted  with 
control  and  dominion  over  the  writing,  such  instrument  being  regarded 
as  the  present  act  of  the  grantor. 

Deeds — ^Deliyery  by  Third  Person— Relation  Back  to  First  Deliyery. 

13.  Where  a  deed  is  delivered  to  a  depositary,  with  directions  to 
deliver  it  to  grantee  upon  death  of  grantor  and  subsequent  perform- 
ance of  some  condition  by  grantee,  the  instrument  is  the  present 
deed  of  the  grantor  at  the  time  of  delivery  to  depositary,  and  title 
thereupon  passes  to  grantee,  defeasible,  however,  if  grantee  fails  to 
perform  condition  imposed  upon  him. 

Escrow*— Nature  and  Requisites. 

14.  A  pure  escrow  presupposes  the  existence  of  a  valid  contract 
with  sufficient  parties,  a  proper  subject  matter,  and  a  consideration. 
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Escrow*— Nature  and  BeqnlsiteB. 

15.  To  constitute  the  deposit  of  a  deed  an  escrow,  there  mast  be 
an  aetnal  valid  contract  of  sale,  in  the  absence  of  which  the  instru- 
ment, though  in  form  a  deed,  is  neither  a  deed  nor  an  escrow. 

EicrowB— Frandf,  Statute  of— Deeds^VaUdity. 

16.  An  oral  agreement  for  the  sale  of  real  estate,  pursuant  to 
which  the  vendor  deposits  a  deed  with  a  third  person  to  be  delivered 
to  grantee  upon  performance  hj  him  of  the  conditions  of  the  agree- 
ment, is  void  under  statute  of  frauds,  Section  808,  L.  O.  L.,  and  the 
deposit  of  such  deed  does  not  constitute  an  escrow. 

Frauds,  Statute  of— Contracts  of  Sal»— Escrow  Agreements. 

17.  A  deed  deposited  with  a  third  person  to  be  delivered  to  vendee 
upon  compliance  with  conditions  of  oral  contract  of  sale,  which  does 
not  contain  all  the  terms  of  such  oral  contract,  does  not  satisfy  the 
provisions  of  Section  808,  L.  O.  L.^  making  void  agreements  for  sale 
of  real  property  not  in  writing. 

Frauds,  Statute  of— Part  Performance — ^Payment  of  Purchase  Price. 

18.  The  bar  of  statute  of  frauds.  Section  808,  L.  O.  L.,  making  void 
oral  agreements  for  sale  of  lands,  is  not  removed  by  part  payment 
of  purchase  price  or  payment  of  taxes;  such  acts  not  constituting  part 
penormance. 

Frauds,  Statute  of— Escrows. 

19.  An  escrow  agreement  for  the  deposit  of  a  deed  with  a  third 
person  to  be  delivered  to  the  vendee  upon  performance  of  conditions 
is  not  a  contract  of  sale  of  real  property,  and  is  not  required  to  be  in 
writing  under  statute  of  frauds.  Section  808,  L.  O.  L. 

Evidence    Parol  Evidence  to  Prove  Escrows. 

20.  The  delivery  of  a  deed  in  escrow  and  the  conditions  of  the 
deposit  may  be  shown  by  parol  evidence. 

Escrows— Authority  of  Depositary  to  Deliver. 

21.  Where  vendor,  pursuant  to  oral  contract  of  sale,  delivered 
deed  to  depositary  to  be  delivered  to  vendee  upon  performance  of 
conditions  of  contract,  and  thereafter  there  was  no  sufficient  part 
performance  by  vendee  to  avoid  statute  of  frauds,  Section  808 
L.  O.  L.,  making  void  oral  agreements  for  sale  of  real  property,  the 
delivery  of  the  deed  to  depositary  was  merely  a  continuing  offer, 
which  terminated  upon  death  of  vendee,  so  that  thereafter  the  de- 
positary had  no  authority  to  deliver  deed  to  vendee  upon  subsequent 
performance  of  conditions  by  him. 

Vendor  and  Purchaser— Lien  of  Purchaser  for  Amounts  Paid  Under 
Void  Contract. 

22.  In  action  to  quiet  title,  where  defendant  claimed  under  deed 
delivered  to  him  by  depositary  of  an  alleged  escrow  agreement,  ^hich 
was  held  void  because  the  contract  of  sale  under  which  deposit  was 
made  was  oral  and  void  under  statute  of  frauds.  Section  808,  L.  O.  L., 
the  defendant  in  absence  of  fraud,  is  entitled  in  equity  to  repayment 
of  purchase  price,  taxes  and  interest,  and  is  entitled  to  a  lien  for  such 
amounts  on  the  land. 
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From  Coos :  John  S.  Coke,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  John  M.  Foulkes  against  Henry 
Sengstacken,  Agnes  R.  Sengstacken,  his  wife,  M.  C. 
Horton,  Daniel  Ritzman,  Henry  Sengstacken  Com- 
pany, a  corporation,  John  F.  Hall,  executor  de  bonis 
non  of  the  last  will  and  testament  of  Elizabeth  Will- 
iams, deceased,  John  F.  Hall  and  John  F.  Hall,  execu- 
tor of  the  last  will  and  testament  of  James  T.  Hall, 
deceased.    The  facts  are  as  follows: 

On  July  1, 1906,  Elizabeth  Williams,  a  widow,  signed 
and  acknowledged  a  bargain  and  sale  deed  conveying 
certain  lands  in  Coos  County  to  the  defendant  Henry 
Sengstacken.  The  agreed  consideration  to  be  paid 
therefor  was  $1,500.  At  the  time  of  the  making  of 
the  deed,  Sengstacken  paid  her  $500,  and  it  was  agreed 
that  John  F.  Hall  should  hold  the  deed  in  escrow  until 
the  balance  of  the  purchase  price  was  paid,  which  was 
to  be  in  two  payments  of  $500  each,  one  and  two  years 
later,  respectively.  At  the  maturity  of  the  first  in- 
stallment, Sengstacken  paid  only  $250,  and  Hall  called 
the  attention  of  Mrs.  Williams  to  the  fact  that  he  was 
in  default,  and  she  replied:  i 

**Well,  he  is  all  right.  Let  the  deed  lay  there,  and 
when  he  pays  it  you  can  turn  it  over  to  him." 

Mrs.  Williams  died  on.  May  3,  1909,  leaving  a  will 
wherein  she  devised  to  the  plaintiff  all  real  estate 
which  she  should  possess  at  the  time  of  her  death. 
About  two  years  later  Sengstacken  paid  the  balance 
due  upon  the  land,  including  interest,  and  Hall  de- 
livered the  deed  to  him.  Thereafter  there  were  two 
other  deeds  executed  by  the  executor  of  her  estate 
for  the  correction  of  errors  in  the  description. 
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On  January  27,  1914,  plaintiflf  began  this  suit  to 
cancel  such  deeds  upon  the  ground  that  they  were 
fraudulent  and  void  and  to  quiet  the  title  of  property 
in  him.  From  a  decree  in  favor  of  defendants,  plain- 
tiff appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Stoll  &  Hodge,  with  an  oral  argument  by  Mr. 
Dwight  E.  Hodge. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Peck  £  Peck,  with  an  oral  argument  by  Mr. 
Cassius  B.  Peck. 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

With  reference  to  the  assignments  of  error  based 
upon  the  findings  of  fact,  it  may  be  said  at  the  outset 
that,  while  the  evidence  is  conflicting,  there  is  ample 
testimony  in  the  record  to  justify  the  results  reached 
by  the  trial  court,  and  we  are  not  inclined,  therefore, 
to  disturb  them. 

1, 2.  The  principal  contention  of  appellant  upon  the 
legal  questions  involved  is  that  the  deposit  of  the  deed 
with  J.  F.  |Hall  could  not  be  an  escrow,  because  the 
conditions  of  such  deposit  rest  in  parol,  and  therefore 
are  rendered  nugatory  by  the  statute  of  frauds;  and 
that,  since  this  is  so,  the  transaction  was  simply  a 
continuing  offer  of  sale  which  ended  with  the  life  of 
the  grantor.  This  contention  is  untenable  as  to  both 
propositions.  In  the  first  place,  it  has  been  definitely 
settled  by  this  court  that  the  terms  of  an  escrow  need 
not  be  in  writing.  In  Gaston  v.  City  of  Portland,  16 
Or.  255  (19  Pac.  127)  Mr.  Chief  Justice  Lord  says: 

**The  intent  of  the  grantor  must  govern,  and  this 
is  to  be  derived  from  all  the  facts,  circumstances,  and 
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proof.  Nor  is  it  necessary  that  the  condition  upon 
which  the  deed  is  delivered  in  escrow  be  expressed  in 
writing;  it  may  rest  in  parol,  or  be  partly  in  writing 
and  in  part  oral.  The  rule  that  a  contract  in  writing 
inter  partes  must  be  deemed  to  contain  the  entire 
agreement  or  understanding  has  no  application  in  such 
case'* — citing  Stanton  v.  Miller,  58  N.  Y.  193. 

To  the  same  effect  is  1  Devlin  on  Deeds  (3  ed.), 
Section  312a,  which  says: 

'*It  is  well  settled  that  the  condition  upon  which  the 
deed  is  delivered  in  escrow  may  be  proved  by  parol 
evidence.  The  statute  of  frauds  has  no  application 
to  such  an  agreement,  ordinarily,  nor  is  it  affected  by 
the  rule  of  evidence  which  prohibits  a  written  contract 
from  being  contradicted  or  varied  by  parol  evidence. '* 

In  Cannon  v.  Handley,  72  Cal.  133  (13  Pac.  315), 
the  court  uses  this  language : 

**But  it  is  said  there  was  nothing  in  writing  au- 
thorizing Cox  to  hold  or  deliver  the  deed.  There  is 
nothing  m  the  statute  which  requires  this  to  be  in  writ- 
ing. The  statute  only  requires  a  note  or  memorandum 
in  writing  as  evidence  of  the  contract.  Nothing  in  it 
has  reference  to  any  arrangement  for  the  delivery  of 
the  deed  in  escrow,  or  its  subsequent  delivery  by  the 
party  sa  holding  it  to  the  grantee.'' 

If  it  were  otherwise,  and  proof  of  the  escrow  agree- 
ment were  excluded  by  the  statute  of  frauds,  that  con- 
dition would  not  change  the  nature  of  a  transaction 
from  a  sale  to  an  option.  The  cases  cited  by  appellant 
are  not  inconsistent  with  the  views  here  expressed, 
since  in  each  of  them  the  vital  point  was  an  effort 
to  enforce  specifically  the  terms  of  an  executory  parol 
contract,  while  the  case  at  bar  presents  an  executed 
contract  wherein  the  escrow  had  been  terminated  by 
delivery  prior  to  the  commencement  of  this  suit. 
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3.  The  conclusions  we  have  reached  practically  dis- 
pose of  the  appeal,  since  the  authorities  are  unani- 
mously to  the  effect  that  the  death  of  the  grantor  can- 
not affect  the  subsequent  delivery  of  a  deed  in  escrow 
by  the  depositary  upon  the  fulfillment  of  the  condi- 
tions: Jackson  v.  Jackson,  67  Or.  44  (135  Pac.  201, 
Ann.  Gas.  1915C,  373) ;  Devlin  on  Deeds  (3  ed.),  §  333a. 

There  are  other  assignments  of  error;  but,  since 
they  are  involved  in  the  discussion  already  had,  it  is 
not  regarded  as  necessary  to  discuss  them. 

The  decree  is  affirmed.  Affikmed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Beak  and 
Mb.  Justice  Habbis  concur. 


Argued  on  rehearing  December   12,   1916.  reversed  and  remanded 
February  27,  1917. 

On  Beheabing. 

(163  Pac.  311.) 

In  Banc.    Statement  by  Mb.  Justice  Habbis. 

This  is  a  suit  to  remove  clouds  cast  upon  a  title  by 
certain  deeds.  A  rehearing  was  granted,  and  we  have 
therefore  had  the  advantage  of  two  oral  arguments 
and  the  benefit  of  additional  briefs  on  the.  rehearing. 
The  decree  of  the  Circuit  Court  was  for  the  defend- 
ants, and  the  plaintiff  appealed.  Elizabeth  Williams 
was  the  owner  of  a  tract  of  land  consisting  of  mud 
flats,  which  were  covered  and  uncovered  by  the  flow 
and  ebb  of  every  tide.  Under  date  of  July  21,  1906, 
she  signed  a  writing  in  the  form  of  a  warranty  deed 
purporting  to  convey  the  land  to  Henry  Sengstacken 
**for  the  consideration  of  the  sum  of  fifteen  hundred 
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dollars,'*  and  she  then  delivered  the  instrument  to 
John  F.  Hall.  It  will  not  be  necessary  at  this  time 
to  notice  some  additional  deeds  mentioned  in  the  plead- 
ings. The  defendants  allege  that  the  deed  was  placed 
in  the  hands  of  Hall  as  an  escrow  pursuant  to  an 
agreement  between  Elizabeth  Williams  and  Henry 
Sengstacken.  The  agreement  relied  upon  was  oral, 
and  there  was  no  writing  except  the  deed.  John  F. 
Hall  had  for  some  time  acted  as  the  attorney  and 
business  adviser  for  Elizabeth  Williams,  and  in  that 
capacity  he  conducted  the  negotiations  for  the  sale  of 
the  land  for  her.  It  was  agreed  that  Elizabeth  Will- 
iams would  sign  a  deed  and  place  it  in  the  hands  of 
John  F.  Hall ;  that  Sengstacken  would  pay  $1,500  for 
the  land,  $500  to  be  paid  upon  delivery  of  the  deed  to 
Hall,  $500  with  interest  at  the  end  of  one  year  and 
the  remaining  $500  with  interest  in  two  years,  and 
Hall  would  then  deliver  the  deed  to  Sengstacken. 
Sengstacken  testified  that  **at  my  request  the  deed 
was  placed  in  escrow,  *'  and  that  **the  deed  was  to  be 
left  with  John  F.  Hall  in  escrow  to  be  delivered  to 
me  when  the  balance  of  the  payments  were  made.'* 
Hall  says  that: 

**The  deed  was  left  with  me  to  be  held  until  he 
[Sengstacken]  made  the  payments,  the  deferred  pay- 
ments— ^there  was  $1,000  to  be  paid — and  I  was  to 
deliver  the  deed  to  him  in  two  years  upon  the  payment 
of  this  money.  *' 

Sengstacken  paid  the  first  installment  of  $500,  and 
within  a  year  paid  an  additional  $250  to  Elizabeth 
Williams,  but  did  not  pay  the  balance  of  the  second 
installment  when  it  became  due.  Hall  testified  that 
he  told  Elizabeth  Williams  of  the  default  in  the  pay- 
ment, and  that  she  said : 
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**  *He  is  all  right;  let  the  deed  lay  there,  and  when 
he  pays  you  you  can  turn  it  over  to  him.'  She  said, 
*If  he  don't  pay  it,  the  land  is  not  worth  much  more 
than  what  I  got  anyhow,'  and  she  instructed  me  to 
hold  the  deed,  and  deliver  it  whenever  he  paid  it,  but 
to  extend  the  time,"  and,  **As  I  said  before,  when  he 
was  behind,  I  spoke  to  her,  and  she  told  me  to  let  the 
matter  lay,  and  whenever  he  paid  the  amount  to  de- 
liver the  deeds  to  him." 

Elizabeth  Williams  died  on  May  1,  1909,  leaving  a 
will  which  devises  unto  John  M.  Foulkes  all  the  real 
estate  of  which  the  testatrix  **may  die  seised."  In 
July,  1911,  Sengstacken  paid  $750,  with  interest,  to 
Hall  and  received  the  deed. 

FoRMEB  Opinion  Ovbbbuled. 
Eevebsbd  and  Remanded  With  Dibections. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Stoll  (&  Hodge  and  Mr.  Woodson  T.  Slater, 
with  oral  arguments  by  Mr.  Dwight  E.  Hodge  and  Mr. 
Slater. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Peck  £  Peck,  with  an  oral  argument  by  Mr. 
Cassius  R.  Peck. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

4.  If  Hall  held  the  instrument  solely  as  the  attorney 
and  representative  of  Elizabeth  Williams  the  trans- 
action did  not  in  any  event  amount  to  an  escrow: 
Campbell  v.  Thomas,  42  Wis.  437  (24  Am.  Rep.  427) ; 
Kopp  V.  Better,  146  111.  437  (34  N.  E.  942,  37  Am.  St. 
Rep.  156,  22  L.  R.  A.  273) ;  Stanton  v.  Miller,  58  N.  Y. 
192;  Peters  v.  Strauss  (Tex.  Civ.  App.),  132  S.  W. 
956;  Day  v.  Lacasse,  85  Me.  242  (27  Atl.  124) :  Kina 


Feb.  1917.]  FouLKBs  v.  Senostackbn.  127 

V.  Upper,  57  Wash.  130  (106  Pac.  612, 1135,  31  L.  E.  A. 
(N.  S.)  606) ;  1  Devlin,  Real  Estate  (3  ed.),  §  324. 

5,  6.  While  the  evidence  may  afford  some  ground 
for  the  contention  that  the  alleged  deed  was  delivered 
to  Hall  simply  as  the  agent  of  Elizabeth  Williams, 
nevertheless  we  shall  assume  that  all  the  parties  con- 
templated that  Hall  was  something  more  than*  the 
mere  agent  of  Elizabeth  Williams.  The  character  of 
a  transaction  generally  depends  upon  the  intention  of 
the  parties  and  if  possible  the  intention  should  govern. 
While  it  is  not  essential  that  the  parties  use  the  word 
** escrow'^  yet  when  they  do  employ  that  term  it  indi- 
cates more  clearly  than  any  other  word  the  actual  in- 
tention of  the  parties :  Gaston  v.  Portland,  16  Or.  255, 
260  (19  Pac.  127) ;  Bronx  Inv.  Co.  v.  National  Bank  of 
Commerce,  47  Wash.  566  (92  Pac.  380) ;  10  R.  C.  L. 
623;  16  Cyc.  565. 

7.  The  evidence  makes  it  clear  that  the  parties  in- 
tended for  Hall  to  hold  the  writing  as  an  escrow  for 
they  always  spoke  of  it  as  an  escrow;  all  the  circum- 
stances indicate  that  they  regarded  it  as  an  escrow; 
the  defendants  expressly  plead  that  it  was  an  escrow, 
and,  hence,  there  can  be  no  room  for  the  contention 
that  the  instrument  should  be  treated  as  a  mortgage. 
The  agreement  and  the  delivery  to  Hall  either  created 
an  escrow  or  it  amounted  to  nothing.  If  the  circum- 
stances did  not  produce  an  escrow  they  did  not  give 
rise  to  a  mortgage.  We  shall  therefore  assume  that 
Elizabeth  Williams  and  Henry  Sengstacken  orally 
agreed  that  the  former  would  make  a  deed  and  deliver 
it  to  Hall  who  was  to  hold  the  instrument  as  a  dis- 
interested depositary  and  then  deliver  it  to  Seng- 
stacken if  the  latter  paid  $500  at  once,  $500  with  in- 
terest at  the  end  of  one  year  and  $500  with  interest 
at  the  end  of  two  years;  that  the  deed  was  delivered 
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to  Hall  pursuant  to  the  oral  agreement;  and  that 
Sengstacken  made  the  initial  payment  and  paid  $250 
on  the  second  installment  but  failed  to  pay  the  re- 
mainder of  the  purchase  price  when  it  became  due. 
We  shall  also  assume  that  the  time  for  payment  was 
extended  with  the  consent  of  Elizabeth  Williams: 
Scoti  V.  Hubbard,  67  Or.  498,  506  (136  Pac.  653).  The 
ultimate  question  for  decision  on  these  assumed  facts 
is  whether  the  death  of  Elizabeth  Williams  revoked 
the  authority  of  Hall  to  deliver  the  deed.  The  defend- 
ants argue  that  when  Sengstacken  paid  the  remainder 
of  the  purchase  price  and  received  the  conveyance  he 
became  vested  with  the  title  even  though  Elizabeth 
Williams  had  been  dead  about  two  years.  The  plain- 
tiff contends  that  the  authority  of  Hall  terminated 
with  the  death  of  Elizabeth  Williams  and  that  there- 
fore all  subsequent  acts  done  by  Hall  were  void. 

8.  If  it  be  assumed  that  the  oral  agreement  to  sell 
the  land  was  valid  then  it  necessarily  follows  that  the 
agreement  to  sell  and  the  delivery  of  the  deed  to  Hall 
created  an  escrow  for  the  reason  that  every  element 
essential  for  the  creation  of  an  escrow  can  be  found. 
A  written  instrument  importing  a  legal  obligation  was 
deposited  by  the  grantor  with  a  third  party  to  be  kept 
by  the  depositary  until  the  grantee  paid  a  stipulated 
sum,  and  then  to  be  delivered  over  to  the  grantee :  10 
R.  C.  L.  621;  16  Cyc.  561;  11  Am.  &  Eng.  Eno.  of  Law 
(2  ed.)  333. 

9,  10.  Until  the  expiration  of  the  time  allowed  to  the 
grantee  for  the  performance  of  the  condition  the  deed 
is  beyond  the  control  of  the  grantor  and  unless  the 
grantee  consents,  the  deed  cannot  be  recalled  by  the 
grantor  until  the  grantee  defaults.  Strictly  speaking 
the  depositary  is  not  the  agent  of  the  grantor  nor  is 
he  the  agent  of  the  grantee  but  he  is  rather  the  trustee 
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of  an  express  trust.  A  consummated  escrow  involves 
two  deliveries:  (1)  To  the  depositary;  and  (2)  to  the 
grantee. 

11.  The  general  rule  is  that  the  instrument  de- 
posited does  not  become  a  deed  and  operate  to  convey 
title  until  the  second  delivery  or  perhaps  more  ac- 
curately speaking,  until  the  performance  of  the  condi- 
tion: Flanagan  v.  Great  Cent.  Land  Co.,  45  Or.  335, 
340  (77  Pac.  485) ;  May  v.  Emerson,  52  Or.  262  (96 
Pac.  454,  96  Pac.  1065,  16  Ann.  Gas.  1129) ;  Wheel- 
wright V.  Wheelwright,  2  Mass.  446  (3  Am.  Dec.  66) ; 
Fitch  V.  Bunch,  30  Cal.  208;  1  Devlin,  Eeal  Estate 
(3  ed.),  §328.  If,  however,  the  grantor  becomes  in- 
capacitated between  the  first  deUvery  and  the  time 
fixed  for  the  performance  of  the  condition  then  a  fic- 
tion is  resorted  to  in  order  to  prevent  injustice  by 
making  the  instrument  the  deed  of  the  grantor  from 
the  first  delivery.  The  law  requires  that  the  delivery 
shall  be  the  act  of  the  grantor  and  since  his  death 
would  revoke  the  authority  of  the  depositary  and  the 
intention  of  the  parties  would  be  defeated  if  a  second 
delivery  was  required  to  vest  the  title,  the  law  will 
from  necessity  consider  that  the  second  relates  back 
to  the  first  delivery  and  the  instrument  is  deemed  to 
be  the  deed  of  the  grantor  from  the  first  delivery: 
Campbell  v.  Thomas,  42  Wis.  437  (24  Am.  Rep.  427) ; 
Clark  V.  Campbell,  23  Utah,  569  (65  Pac.  498,  90  Am. 
St.  Rep.  716,  54  L.  R.  A.  508) ;  Flanagan  v.  Great  Cent. 
Land  Co.,  45  Or.  335,  341  (77  Pac.  485) ;  Jackson  v. 
Jackson,  67  Or.  44  (135  Pac.  201,  Ann.  Gas.  1915C, 
373) ;  May  v.  Emerson,  52  Or.  265  (96  Pac.  454,  96  Pac. 
1065,  16  Ann.  Gas.  1129) ;  Bronx  Inv.  Co.  v.  National 
Bank  of  Commerce,  47  Wash.  566  (92  Pac.  380) ;  Well- 
born V.  Weaver,  17  Ga.  267  (63  Am.  Dec.  235) ;  Stan- 
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ton  V.  Miller,  58  N.  Y.  192;  10  E.  C.  L.  267;  1  Devlin, 
Eeal  Estate  (3  ed.)  §  328. 

12.  Before  proceeding  with  the  discussion  it  is 
proper  to  call  attention  to  a  certain  class  of  cases 
which  though  relied  upon  by  the  defendants,  must  not 
be  permitted  to  enter  into  our  calculations.  A  person 
may  sign  a  deed  and  deliver  it  to  a  third  party  with 
directions  to  deliver  it  to  the  grantee  upon  the  death 
of  the  grantor,  and,  even  though  there  is  neither  a 
contract  nor  any  consideration,  the  instrument  will 
operate  to  convey  title  if  the  grantor  at  the  time  of 
delivery  parted  with  control  and  dominion  over  the 
writing,  on  the  theory  that  as  between  the  grantor 
and  grantee  it  is  the  deed  of  the  grantor  presently: 
Campbell  v.  Thomas,  42  Wis.  437  (24  Am.  Eep.  427) ; 
Fitch  V.  Bunch,  30  Cal.  208;  Martin  v.  Flaharty,  13 
Mont.  96  (32  Pac.  287,  40  Am.  St.  Eep.  415, 19  L.  E.  A. 
242) ;  Seibel  v.  Eigham,  216  Mo.  121  (115  S.  W.  987, 
129  Am.  St.  Eep.  502) ;  Wheelwright  v.  Wheelwright, 
2  Mass.  446;  Ho ff mire  v.  Martin,  29  Or.  240  (45  Pac. 
754) ;  Reeder  v.  Reeder,  50  Or.  204,  210  (91  Pac.  1075) ; 
Foote  V.  Lichty,  60  Or.  542,  554  (120  Pac.  398) ;  16 
Cyc.  563;  10  E.  C.  L.  265;  8  E.  C.  L.  994  and  995;  1 
Devlin,  Eeal  Estate  (3  ed.)  §  319.  Where  the  instru- 
ment becomes  the  present  deed  of  the  grantor  at  the 
moment  of  the  first  delivery,  title,  as  between  the  im- 
mediate parties,  is  at  once  passed  to  the  grantee  al- 
though his  right  of  possession  is  postponed  until  the 
death  of  the  grantor.  As  stated  in  Arnegaard  v. 
Arnegaard,  7  N.  D.  475  (75  N.  W.  797,  41  L.  E.  A. 
258): 

**The  transaction  does  not  vest  in  the  grantee  a  fee 
in  possession  but  only  a  fee  in  remainder  after  the 
life  estate  of  the  grantor,  which  by  implication  is 
carved  out  of  the  fee,  has  terminated/' 
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13.  There  is  also  a  class  of  cases  where  without  any 
contract  between  the  parties  the  second  delivery  de- 
pends not  only  upon  the  death  of  the  grantor  but  also 
upon  the  subsequent  doing  of  some  act  by  the  grantee, 
as  the  payment  of  money ;  but  in  this  class  of  cases  it 
is  likewise  considered  that  the  instriunent  is  the 
present  deed  of  the  grantor  at  the  time  of  the  first 
delivery  and  that  title  is  at  once  passed,  to  be  defeated, 
however,  if  the  grantee  fails  to  perform  the  condition 
imposed  upon  him.  In  Nolan  v.  Otney,  75  Kan.  311 
(89  Pac.  690,  9  L.  R.  A.  (N.  S.)  317),  the  court  says: 

**To  call  the  requirement  imposed  upon  the  grantee 
a  condition  precedent  to  the  vesting  of  title  is  to  beg 
the  question;  if  the  title  is  regarded  as  passing  with 
the  delivery  of  the  instrument  to  the  custodian  it  is  a 
condition  subsequent,  upon  the  nonperformance  of 
which  the  title  will  revert.  So  far  as  the  grantor  and 
his  heirs  are  concerned  there  is  no  possible  hardship  in 
considering  that  when  he  has  placed  the  deed  beyond 
his  recall — when  in  spite  of  anything  he  can  do  it  must 
ultimately  become  fully  effective — ^it  becomes  operative 
in  contemplation  of  law  at  once.'' 

Jackson  v.  Jackson,  67  Or.  44  (135  Pac.  201,  Ann. 
Cas.  1915C,  373),  is  much  like  this  class  of  cases  and 
it  is  worth  observing  that  in  the  extended  note  ap- 
pended to  this  case  in  Ann.  Cas.  1915C,  373,  the  editor 
says  that  the  weight  of  authority  is  to  the  effect  that: 

*'The  deposit  of  a  deed  to  be  delivered  on  the  per- 
formance of  a  condition  after  the  death  of  the  grantor 
stands  on  the  same  footing  as  a  deposit  for  delivery 
unconditionally  after  the  grantor's  death." 

The  circumstance  that  the  instrument  is  deemed  to 
be  the  deed  of  the  grantor  presently  and  the  further 
fact  that  a  contract  to  convey  is  not  necessary  differ- 
entiate these  cases  from  those  involving  pure  escrows. 
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14,  15.  A  pure  escrow  presupposes  the  existence  of 
a  valid  contract  with  sufficient  parties,  a  proper  sub- 
ject matter,  and  a  consideration.  There  must  be  an 
actual  contract  of  sale  on  the  one  side  and  of  purchase 
on  the  other  and  until  there  is  such  a  contract  the 
instrument  executed  by  the  proposed  grantor,  though 
in  form  a  deed  is  neither  a  deed  nor  an  escrow :  Davis 
V.  Brigham,  56  Or.  41  (107  Pac.  961,  Ann.  Cas.  1912B, 
1340) ;  Clark  v.  Campbell,  23  Utah,  569  (65  Pac.  496, 
90  Am.  St.  Eep.  716,  54  L.  E.  A.  508) ;  Fitch  v.  Bunch, 
30  Cal.  208 ;  Bronx  Inv.  Co.  v.  National  Bank  of  Com- 
merce, 47  Wash.  566  (92  Pac.  380) ;  Anderson  v.  Mes- 
senger, 158  Fed.  250  (85  0.  C.  A.  468) ;  Bosea  v.  Lent, 
44  Misc.  Eep.  437  (90  N.  Y.  Supp.  41) ;  King  v.  Upper, 
57  Wash.  130  (106  Pac.  612,  1135,  31  L.  E.  A.  (N.  S.) 
606) ;  Stanton  v.  Miller,  58  N.  Y.  192;  1  Devlin,  Eeal 
Estate  (3  ed.)  §  313;  16  Cyc.  563. 

16.  It  is  not  enough  that  there  be  an  agreement  but 
the  agreement  must  be  a  valid  one.  Our  statute  pro- 
vides that  an  agreement  for  the  sale  of  real  property 
is  void  unless  it  is  in  writing  and  '*  evidence,  there- 
fore, of  the  agreement  shall  not  be  received  other  than 
the  writing,  or  secondary  evidence  of  its  contents,  in 
the  cases  prescribed  by  law'':  Section  808  L.  0.  L. 
Since  the  statute  of  frauds  requires  that  the  contract 
of  sale  shall  be  in  writing  it  necessarily  follows  that 
unless  there  is  such  a  writing,  the  agreement  to  sell  the 
land  is  not  only  void  but  it  cannot  even  be  shown  by 
evidence,  and  therefore  there  is  no  technical  escrow: 
Cagger  v.  Lansing,  43  N.  Y.  550;  Nichols  v.  Opper- 
mann,  6  Wash.  618  (34  Pac.  162) ;  Kopp  v.  Reiter,  146 
111.  437  (34  N.  E.  942,  37  Am.  St.  Eep.  156,  22  L.  E.  A. 
273). 

17.  It  cannot  be  held  that  the  instrument  signed  by 
Elizabeth  Williams  and  delivered  to  Hall  satisfies  the 


Feb.  1917.]  FouLKES  v,  Senqstacken.  133 

statute  of  frauds  for  the  reason  that  the  writing  does 
not  contain  all  the  terms  of  the  verbal  agreement: 
Cooper  V.  Thomason,  30  Or.  161,  174  (45  Pac.  295) ; 
Campbell  v.  Thomas,  42  Wis.  437  (24  Am.  Rep.  427) ; 
Wier  V.  Batdorf,  24  Neb.  83  (38  N.  W.  27) ;  Day  v. 
Lecasse,  85  Me.  242  (27  Atl.  124) ;  Moore  v.  Ward,  71 
W.  Va.  393  (Ann.  Cas.  1914C,  263,  43  L.  R.  A.  (N.  S.) 
390,  76  S.  E.  807);  Cagger  v.  Lansing,  43  N.  Y.  550; 
10  R.  C.  L.  629. 

18.  No  improvements  were  made  upon  the  land ;  nor 
did  Sengstacken  enter  into  possession  of  the  premises. 
He  did  nothing  prior  to  the  death  of  the  grantor  ex- 
cept to  pay  the  taxes  and  part  of  the  purchase  price, 
but  payment  of  part  of  the  purchase  price  does  not 
remove  the  bar  of  the  statute  of  frauds:  Cooper  v. 
Thomason,  30  Or.  161,  174,  176  (45  Pac.  295) ;  Farrin 
V.  Matthews,  62  Or.  517,  522  (124  Pac.  675,  41  L.  R.  A. 
(N.  S.)  184) ;  Roadman  v.  Harding,  63  Or.  122,  126 
(126  Pac.  993) ;  Cunningham  v.  Friendly,  70  Or.  222, 
231  (139  Pac.  928,  140  Pac.  989) ;  Cagger  v.  Lansing, 
43  N.  Y.  550,  reversing  57  Barb.  421. 

19,  20.  The  statute  of  frauds  does  not  contemplate 
that  the  delivery  of  a  deed  to  a  depositary  with  a  state- 
ment of  the  condition  upon  which  it  is  to  be  delivered 
to  the  grantee  must  be  in  writing.  Merely  handing  a 
writing  in  the  form  of  a  deed  to  a  third  party  with 
directions  to  delivei  it  to  the  grantee  is  not  a  contract 
to  sell  on  the  one  hand  and  to  purchase  on  the  other 
and  this  is  the  reason  for  the  rule  that  both  delivery 
and  the  conditions  of  the  deposit  may  be  shown  by 
parol.  The  agreement  to  sell  and  to  buy  is  one  thing 
while  the  delivery  of  the  deed  to  a  third  party  and  the 
directions  to  him  are  another  and  consequently  the 
rule  that  a  contract  made  in  writing  inter  partes  must 
be  deemed  to  contain  the  entire  agreement  does  not 
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apply:  Gaston  v.  Portland,  16  Or.  255,  261  (19  Pac. 
127) ;  Campbell  v.  Thomas,  42  Wis.  437  (24  Am.  Rep. 
427);  Nichols  v.  Oppermann,  6  Wash.  618  (34  Pac. 
162) ;  Bronx  Inv.  Co.  v.  National  Bank  of  Commerce, 
47  Wash.  566  (92  Pac.  380) ;  Stanton  v.  Miller,  58 
N.  Y.  192;  Fred  v.  Fred,  50  Atl.  776;  10  R.  0.  L.  624; 
16  Cyc.  565;  1  Devlin,  Real  Estate  (3  ed.)  551. 

21.  Since  there  was  no  valid,  binding  and  enforce- 
able agreement  to  sell  the  land  and  not  a  sufficient 
part  performance  to  avoid  the  statute  of  frauds  it 
follows  that  there  was  no  technical  escrow;  and,  there- 
fore, the  delivery  of  the  instrument,  in  the  form  of  a 
deed,  to  Hall  was  in  contemplation  of  law  merely  the 
voluntary  act  of  Elizabeth  Williams  and  amounted  to 
nothing  more  than  a  continuing  offer  which  necessarily 
terminated  with  the  death  of  the  offerer.  The  death 
of  Elizabeth  Williams  at  once  produced  the  death  of 
the  writing  held  by  Hall  and  no  subsequent  act  of 
Sengstacken  could  resurrect  the  writing  and  make  it 
a  living  deed:  Campbell  v.  Thomas,  42  Wis.  437  (24 
Am.  Rep.  427) ;  Bronx  Inv.  Co.  v.  National  BoAik  of 
Commerce,  47  Wash.  566  (92  Pac.  380) ;  Wellborn  v. 
Weaver,  17  Ga.  267  (63  Am.  Dec.  235) ;  Holland  v. 
McCarthy,  173  Cal.  597  (160  Pac.  1069). 

22.  The  plaintiff  is  entitled  to  a  decree  canceling  all 
the  deeds  mentioned  in  the  complaint.  Sengstacken, 
however,  paid  $750  to  Elizabeth  Williams,  $750  with 
interest  to  Hall  and  the  taxes  on  the  land.  The  writer 
thinks  that  plaintiff  should  repay  the  $750  received  by 
Elizabeth  Williams  together  with  the  taxes  paid  by 
Sengstacken  and  that  on  the  authority  of  De  Bow  v. 
Wollenberg,  52  Or.  404  (96  Pac.  536,  97  Pac.  717), 
Sengstacken  cannot  look  to  the  plaintiff  for  the  $750 
and  interest  paid  to  Hall;  but  the  majority  of  the 
court  are  of  the  opinion  that  in  equity  the  plaintiff 
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should  repay  to  Sengstacken  the  $750  paid  to  Eliza-, 
beth  Williams,  the  $750  and  interest  paid  to  Hall,  to- 
gether with  the  amount  of  the  taxes  and  that  Seng- 
stacken should  have  a  lien  On  the  land  as  security  for 
the  repayment. 

The  evidence  conclusively  disproves  the  charges  of 
fraud  made  by  plaintiff.  At  all  times  the  defendants 
acted  in  good  faith,  and  they  honestly  believed  that 
they  had  a  right  to  do  all  that  they  did. 

This  controversy  presents  some  features  which 
naturally  appeal  to  the  sympathy  of  a  chancellor  and 
yet  courts  cannot  declare  that  contracts  are  valid  when 
the  statute  law  in  positive  and  unequivocal  terms  pro- 
nounces them  invalid.  As  has  been  aptly  said,  ''hard 
cases  are  the  quicksands  of  the  law.''  In  the  long  run 
it  is  better  to  follow  the  law  and  avoid  the  quicksands. 
The  record  does  not  disclose  the  amount  of  the  taxes 
paid  by  Sengstacken  and  consequently  it  will  be  neces- 
sary to  remand  the  cause  to  the  Circuit  Court  with 
instructions  to  ascertain  the  amounts  paid.  The  de- 
cree is  reversed  and  the  cause  is  remanded  to  the 
Circuit  Court  for  the  purpose  of  ascertaining  the 
amount  of  the  taxes  paid  by  Sengstacken,  without 
costs  to  any  party  in  either  court. 

FoBMEB  Opinion  Oveeeulbd. 
Bevebsed  and  Remanded  With  Directions. 

Mb.  Justice  Bubnett,  concurring  in  part,  delivered 
the  following  opinion: 

I  concur  in  the  reasoning  of  Mr.  Justice  Habbis  to 
the  effect  that  an  escrow  in  a  case  like  this  must  be 
supported  by  an  agreement  to  sell  real  property  con- 
forming to  the  statute  of  frauds  on  that  subject.  The 
defendants  pray  only  for  a  decree  dismissing  the  suit 
and  for  costs  and  disbursements,  but  do  not  ask  for 
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further  relief  in  general  or  for  the  particular  relief  of 
the  recovery  of  money  said  to  have  been  paid  by 
Sengstacken.  No  counterclaim  has  been  stated  with 
that  end  in  view.  Indeed,  in  the  absence  of  any  valid 
agreement  within  the  statute  of  frauds  for  the  sale  of 
the  land,  no  such  counterclaim  could  be  interposed  in 
this  suit.  All  that  appears  from  the  evidence  is  that 
during  the  lifetime  of  Elizabeth  Williams,  Seng- 
stacken paid  to  her  $750,  and  that  several  years  after 
her  death  he  paid  to  John  F.  Hall,  the  depositary  of 
the  deed,  $750  more.  The  only  way  in  which  he  can 
recover  these  payments  is  by  an  action  for  money  had 
and  received  which  is  a  plain,  speedy  and  adequate 
remedy  at  law.  While  Mrs.  Williams  still  lived  the 
action  would  have  lain  against  her.  The  cause  of  ac- 
tion would  survive  against  her  personal  representa- 
tives under  Section  379,  L.  0.  L.  In  no  case  could 
Sengstacken  who  paid  the  money  have  instituted  a  suit 
against  her,  because  he  had  no  contract  for  the  pur- 
chase of  the  land ;  neither  did  he  enter  into  possession 
of  the  same.  Being  unable  to  institute  a  suit  thereon 
as  distinguished  from  an  action  at  law,  the  demand 
for  money  paid  could  not  be  made  the  subject  of  a 
counterclaim  in  this  suit  in  equity  to  remove  a  cloud 
for  it  is  said  in  Section  401,  L.  0.  L. : 

''The  counterclaim  of  the  defendant  shall  be  one 
upon  which  a  suit  might  be  maintained  by  the  defend- 
ant against  the  plaintiff  in  the  suit." 

Having  a  plain,  speedy  and  adequate  remedy  at  law 
for  the  recovery  of  the  money,  the  party  paying  the 
same  must  look  to  it  and  cannot  expect  a  recovery  in 
this  suit,  especially  where  that  relief  has  not  been 
prayed  for. 

The  decree  of  the  Circuit  Court  should  be  reversed 
and  one  entered  for  the  plaintiff  according  to  the 
prayer  of  his  complaint. 
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COLUMBIA  RIVER  CO.  v.  SMITH. 

(162  Pac.  831;  163  Pac.  309.) 

Specific  Performance— Pleading— Negativiiig  Defenses. 

1.  Inability  of  plaintiff  to  perform  is  a  matter  of  defense  by  way 
of  answer  which  the  bill  for  specific  performance  need  not  negative. 

Pleading— Joint  Demurrer. 

2.  A  cross-bill  good  against  one  defendant  therein  is  good  against 
the  joint  demurrer  of  all,  and  all  are  bound  thereby. 

Pleading— Admission  by  Demurrer. 

3.  A  demurrer  to  a  bill  admits  the  truth  of  the  allegations  therein. 

Action — Change  of  Perm. 

4.  Interposing  a  demurrer  to  a  sufficient  cross-bill  for  specific 
performance  in  an  ejectment  proceeding  and  electing  to  stand  thereon 
deprives  the  plaintiff  of  the  right  to  put  in  a  defense  by  way  of  an- 
swer in  the  ejectment  suit,  and  in  view  of  Section  390,  L.  O.  L.,  such 
suit  must  be  perpetually  enjoined. 

Specific  Performance — ^Failure  to  Convey— Purchase  Price,  Bight  to — 
"Conveyance." 

5.  A  decree  in  a  suit  for  specific  performance  providing  that  in 
default  of  conveyance  within  the  time  provided  therefor  the  decree 
shall  stand  as  a  deed  is  effective  as  a  conveyance  by  operation  of 
law  under  Section  414,  L.  O.  L.,  and  defendant  is  entitled  to  purchase 
money  deposited  in  court,  though  he  has  not  executed  a  deed. 

[As  to  form  of  conveyance  which  may  be  decreed  in  a  suit  for 
specific  performance  of  contract  to  convey  land,  see  note  in 
Ann.  Cas.  1915C,  489.] 

Appeal  and  Error— Harmless  Error. 

6.  Making  findings  of  fact  when  not  required  constitute  harmless 
error. 

Specific  Performance— Complaint^Suffldency. 

7.  In  an  action  for  specific  performance  of  contract  for  sale  of 
land,  the  bill  or  complaint  need  not  allege  defendant's  ability  to  per- 
form or  ownership  of  land,  as  inability  to  perform  is  a  matter  of  de- 
fense, and  the  complaint  is  sufiicient  if  it  does  not  appear  therefrom 
that  performance  is  impossible. 

Specific  Performance — ^Pleading. 

8.  Where  defendants  by  demurrer  to  cross-bill  for  specific  per- 
formance admit  averments  of  cross-bill  alleging  commencement  by 
them  of  ejectment  action,  in  which  they  alleged  ownership  of  realty 
in  suit,  they  cannot  contend  that  bill  for  specific  performance  is 
defective  in  not  alleging  ownership  of  defendants  at  time  of  com- 
mencement of  suit  or  ability  of  defendants  to  convey  title. 
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From  Clatsop :  James  A.  Eakin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Burnett. 

This  is  a  suit  by  the  Columbia  River  Company 
against  John  A.  Smith  and  Susanna  Smith,  in  which 
suit  the  facts  are  as  follows : 

The  defendants  in  this  equity  suit  began  an  action 
in  ejectment  against  the  present  plaintiff's  tenant  to 
recover  the  possession  of  lands  in  Clatsop  County.  In 
due  course  the  company  filed  its  cross-bill  in  equity, 
reciting  the  history  of  the  ejectment  action  and  aver- 
ring *'that  heretofore  and  on  January  24,  1910,  the 
said  defendant  was  in  possession  of  and  claiming  to 
be  the  owner  of  a  certain  tract  of  land,'*  which  the 
pleading  particularly  describes  the  same  as  in  the 
ejectment  action.  It  goes  on  to  state,  in  substance, 
that  on  the  day  mentioned  the  Whitney  Company  pur- 
chased from  John  Smith  and  he  sold  to  it  all  the  prop- 
erty thus  described  for  $450,  of  which  the  purchaser 
paid  to  Smith  $250  in  cash,  and  thereupon  they  en- 
tered into  a  contract  which  John  Smith  signed  and 
which  contained  the  condition  that: 

*'Upon  payment  of  said  sum  I  hereby  covenant,  con- 
tract and  agree  to  execute  and  deliver  unto  the  said 
Whitney  Company,  Limited,  a  good  and  sufficient  deed 
conveying  to  the  said  Whitney  Company,  Limited,  the 
fee  simple  title  to  all  of  the  above  described  real  estate 
and  premises  free  and  clear  of  all  liens  and  incum- 
brances whatsoever,  said  deed  to  be  satisfactory  to  the 
said  Whitney  Company,  Limited,  and  to  be  a  full  war- 
ranty deed,  both  as  to  title,  seizin  and  incumbrances.'' 

It  is  said  also  that  John  Smith  accepted  the  $250, 
and  at  the  time  of  the  execution  of  the  contract  put  the 
Whitney  Company  in  possession  of  the  lands;  that 
with  his  consent  it  caused  a  railroad  to  be  constructed 
over  the  tract;  that  thereafter  it  sold  to  the  plaintiff 
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all  the  realty  mentioned,  and  that  the  latter  has  been 
ever  since  then  and  now  is  in  possession  of  the  same 
and  the  holder  thereof.  The  plaintiff  here  pleads  full 
performance  of  the  contract  on  the  part  of  the  Whit- 
ney Company,  the  tender  of  the  balance  of  the  pur- 
chase price  which  the  defendant  refuses  to  take,  and 
the  keeping  good  of  the  same  by  depositing  it  in  court. 
The  prayer  is  for  an  injunction  against  the  continu- 
ance of  the  law  action  and  for  a  decree  for  specific 
performance  requiring  both  defendants  to  convey  the 
property.  The  defendants  joined  in  a  general  demur- 
rer to  the  cross-bill,  and  as  grounds  therefor  *' allege 
that  said  cross-bill  does  not  set  forth  facts  sufficient  to 
constitute  a  cause  for  cross-bill,  nor  does  the  said 
cross-bill  set  forth  facts  sufficient  to  constitute  a  cause 
of  suif  The  court  overruled  this  objection  to  the 
complaint  and  the  defendants  having  elected  to  stand 
upon  the  same,  the  court  made  findings  of  fact  and 
conclusions  of  law  according  to  the  cross-bill,  and  en- 
tered a  decree  requiring  the  defendant  John  A.  Smith 
to  execute  and  deliver  to  the  plaintiff  a  good  and  suffi- 
cient deed  of  conveyance  conveying  unto  the  plaintiff, 
its  successors  and  assigns  forever,  the  fee-simple  title 
to  the  realty  in  question,  and  that  in  default  of  execu- 
tion thereof  the  decree  should  stand  for  a  deed  as 
against  John  A.  Smith;  that  Smith  should  not  have 
the  $200  deposited  until  he  had  made  and  delivered  the 
deed,  and  that  both  defendants  be  perpetually  en- 
joined from  prosecuting  the  ejectment  action.  From 
this  decree  they  appeal. 

Modified.    Eehbarinq  Denied. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Norhlad  <&  Hesse,  with  an  oral  argument  by 
Mr.  Frank  G.  Hesse. 
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For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Dolph,  Mallory,  Simon  <&  Gearin  and  Mr. 
George  C.  Fulton,  with  an  oral  argument  by  Mr.  John 
M.  Gearin. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court 

It  will  be  noted  that  there  is  no  intimation  in  the 
cross-bill  that  the  defendants  are  husband  and  wife 
until  we  come  to  the  prayer  where  it  asks  '*that  a  pre- 
liminary injunction  issue  herein,  enjoining  and  re- 
straining the  said  John  Smith  and  Susanna  Smith,  his 
wife,  from  proceeding  further  in  said  action,'*  and 
that  the  decree  require  '^John  Smith  and  Susanna 
Smith,  his  wife,  to  execute  and  deliver  to  this  plaintiff 
a  good  and  sufficient  deed,''  etc.  It  is  manifest  from 
the  complaint  that  the  cross-bill  relies  upon  a  contract 
executed  by  John  A.  Smith  only. 

1.  The  principal  contention  is  that  the  complaint 
does  not  state  that  the  contracting  defendant  is  the 
owner  of  the  property,  so  that  he  could  comply  with 
the  direction  of  the  court  to  specifically  perform  the 
agreement  to  convey.  The  only  averment  on  that  sub- 
ject is  at  the  opening  of  the  cross-bill  where  it  says : 

*  *  The  said  defendant  was  in  possession  of  and  claim- 
ing to  be  the  owner  of  a  certain  tract  of  land,"  etc. 

In  Loar  v.  WUfong,  63  W.  Va.  306  (61  S.  E.  333), 
the  court  held  that  language  substantially  like  this 
was  a  sufficient  allegation  of  title  in  the  defendant  to 
support  a  bill  for  specific  performance.  Passing  this 
precedent,  however,  the  authorities  are  not  uniform  on 
the  subject.  Without  giving  any  reason  therefor 
many  of  them  state  that  it  is  necessary  to  allege  in  the 
bill  for  specific  performance  that  the  defendant  is  the 
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owner  of  such  an  estate  the  conveyance  of  which 
would  satisfy  the  contract  sought  to  be  enforced.  The 
best  reason  for  this  doctrine  is  found  in  Hollander  v. 
Lustik,  79  Misc.  Rep.  103,  108  (140  N.  Y.  Supp.  659, 
662).  The  court  there  reviews  the  authorities  at  some 
length,  approving  some  and  distinguishing  others,  and 
finally  says : 

**A  complaint  in  equity  should  be  sufficiently  full 
and  certain  to  enable  the  court,  upon  proof  or  admis- 
sion of  all  the  facts  contained  in  it,  to  grant  the  relief 
sought,  and,  if  not,  it  is  objectionable.  Applying  this 
rule,  how  would  it  be  possible  for  the  court,  upon  ad- 
mission of  the  facts  set  forth  in  this  complaint,  to 
direct  specific  performance,  without  the  additional 
proof  of  the  defendant's  ability  to  obey  the  mandate! 
Applying  the  above  test  of  sufficiency,  such  an  allega- 
tion is  the  subject  of  an  issue  material  to  the  desired 
relief,  and  is  not  supplied  by  a  presumption  from  the 
making  of  the  contract.'' 

On  the  other  hand  there  is  a  respectable  line  of  au- 
thorities holding  that  when  a  party  makes  a  contract 
upon  a  sufficient  consideration  to  convey  a  tract  of 
land  and  he  fr'ls  to  do  so,  it  is  not  required  that  the 
plaintilBF  shall  anticipate  or  negative  the  vendee's  de- 
fense by  stating  that  he  has  the  present  ability  to  com- 
ply with  his  contract.  Having  covenanted,  he  must 
perform,  unless  he  can  show  a  valid  reason  why  he 
should  not  do  so.  Hence,  if  he  would  escape  the  con- 
sequences of  his  own  engagement  he  must  make  it  a 
matter  of  defense:  Greenfield  v.  Carlton,  30  Ark.  547; 
Earrigan  v.  Dodge,  200  Mass.  357  (86  N.  E.  780) ;  Bor- 
den V.  Curtis,  46  N.  J.  Eq.  468  (19  Atl  127) ;  Teheau  v. 
Ridge,  261  Mo.  547  (170  S.  W.  871,  L.  E.  A.  1915C, 
367).  Analogous  cases  are  these:  In  Dalrymple  v. 
Cole,  156  N.  C.  353  (72  S.  E.  451),  it  was  held  that  the 
complaint  in  specific  performance  was  not  subject  to 
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demurrer  for  failure  to  show  the  existence  of  a  mort- 
gage or  a  homestead  right  which  would  prevent  the 
defendant  from  performing  his  contract;  and  that 
such  a  defense  must  be  put  in  by  answer.  In  Gartrell 
V.  Stafford,  12  Neb.  545  (11  N.  W.  732,  41  Am.  Rep. 
767),  there  was  a  distinction  drawn  between  the  ven- 
dor trying  to  compel  the  vendee  to  buy  and  the  latter 
seeking  to  force  the  former  to  convey,  so  that  a  ven- 
dor cannot  compel  the  vendee  to  take  a  less  title  than 
that  for  which  he  contracted,  although  at  an  abatement 
of  the  price,  while  on  the  other  hand  if  the  plaintiff 
vendee  is  willing  to  take  what  title  he  can  get,  although 
not  as  sound  as  that  for  which  he  covenanted,  the  ven- 
dor cannot  complain.  In  Applegate  v.  Wellshurg 
Banking  <&  Trust  Co.,  68  W.  Va.  477  (69  S.  E.  901),  in 
a  suit  to  compel  the  issuance  to  the  plaintiff  of  a  certi- 
ficate of  stock  correctly  showing  the  number  of  shares 
held  by  her,  the  court  declared  that  it  was  not  neces- 
sary for  her  to  allege  that  the  defendant  had  stock  not 
yet  issued  and  available  for  the  purpose  as  that  would 
be  matter  of  defense.  The  sounder  reasoning  is  in 
favor  of  the  latter  theory.  The  plaintiff  has  a  bind- 
ing contract  signed  by  the  defendant  upon  which  it  is 
entitled  to  rely  and  to  invoke  the  aid  of  the  courts  in 
its  enforcement.  Whether  or  not  the  defendant  is 
capable  of  performing  is  a  matter  peculiarly  within 
his  own  knowledge  and  his  rights  are  conserved  by  the 
privilege  of  answering  and  making  the  defense  of  in- 
ability. The  complaint  does  state  a  cause  of  suit 
against  the  defendant  John  A.  Smith.  It  remains  to 
consider  what  effect  shall  be  given  to  the  demurrer 
filed  by  the  defendants. 

2,  3.  The  authorities  are  practically  unanimous  that 
if  the  complaint  is  good  against  one  defendant  the 
joint  demurrer  of  all  the  defendants  must  be  over- 
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ruled :  Sheen  v.  Muir,  34  Ind.  310 ;  Shore  v.  Taylor,  46 
Ind.  345;  Owen  v.  Cooper,  46  Ind.  524;  Eichhredt  v. 
Angerman,  80  Ind.  208;  Axtel  v.  Chase,  83  Ind.  546; 
Ayers  v.  Slifer,  89  Ind.  433 ;  Carver  v.  Carver,  97  Ind. 
497;  Jfoore  v.  3fo»eM,  27  Misc.  Eep.  235  (58  N.  Y. 
Supp.  430) ;  MUdenberg  v.  James,  31  Misc.  Rep.  607 
(66  N.  Y.  Supp.  77) ;  Dalrymple  v.  Security  L.  &  T. 
Co.,  9  N.  D.  306  (83  N.  W.  245) ;  Stahn  v.  Catawba 
MiUs,  53  S.  C.  519  (31  S.  E.  498) ;  Rochford  v..  Schooi 
List.,  17  S.  D.  542  (97  N.  W.  747) ;  Mark  Paine  L.  Co. 
V.  Douglas  County  Imp.  Co.,  94  Wis.  322  (68  N.  W. 
1013) ;  Craig  v.  Donovan,  63  Ind.  513 ;  Holzman  v.  Hib- 
ben,  100  Ind.  338;  Clark  v.  Crawfordsville  etc.  Co.,  125 
Ind.  277  (25  N.  E.  288) ;  Boyd  v.'  Mutual  Fire  Assn., 
116  Wis.  155  (90  N.  W.  1087,  94  N.  W.  171,  96  Am.  St. 
Rep.  948,  61  L.  R.  A.  918) ;  Hirshfeld  v.  Weill,  121  Cal. 
13  (53  Pac.  402) ;  Asevado  v.  Orr,  100  Cal.  293  (34  Pac. 
777) ;  Belknap  v.  Whitmire,  43  Or.  75  (72  Pac.  589) ; 
Mawhinny  v.  Banker's  Trust  Co.,  124  App.  Div.  609 
(109  N.  Y.  Supp.  332) ;  Holmes  v.  Seaboard  Portland 
Cement  Co.,  63  Misc.  Rep.  82  (116  N.  Y.  Supp.  524) ; 
Howley  v.  Scott,  123  Minn.  159  (143  N.  W.  257,  51 
L.  R.  A.  (N.  S.)  137) ;  State  v.  Brooks-Scanlon  Lumb. 
Co.,  128  Minn.  300  (150  N.  W.  912) ;  Jones  v.  Moss,  28 
Idaho,  245  (153  Pac.  249) ;  Smith  v.  Clark,  37  Utah, 
116  (106  Pac.  653,  Ann.  Cas.  1912B,  1366,  26  L.  R.  A. 
(N.  S.)  953) ;  6  Ene.  PI.  &  Pr.,  321.  The  reason  seems 
to  be  that,  a  demurrer  not  being  a  plea,  but  an  excuse 
for  not  pleading,  one  who  otherwise  might  have  a  good 
cause  for  not  answering,  in  effect  admits  that  he  has 
no  pretext,  by  availing  himself  of  the  void  objection 
interposed  by  his  co-defendant.  The  result  is  that  as  the 
demurrer  is  unavailing  for  either  of  the  defendants 
and  both  of  them  having  stood  upon  it,  the  cross-bill 
must  be  taken  as  confessed  by  both  of  them. 
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4.  Turning  to  Section  390,  L.  0.  L.,  we  find  that, 
upon  filing  such  a  bill,  the  proceedings  at  law  are 
stayed,  the  issue  tendered  is  determined  as  in  equity, 
with  the  result  that  the  prosecution  of  the  law  action 
may  be  perpetually  enjoined  or  allowed  to  proceed  as 
the  case  may  be.  Called  upon  to  answer  and  show 
cause,  if  any  she  had,  why  her  action  of  ejectment 
should  not  be  stayed  for  all  time,  the  defendant 
Susanna  Smith  refused  to  answer,  but  adopted  her  co- 
defendant's  fruitless  objection  to  pleading  at  all.  If 
she  had  any  right  to  the  property  superior  to  that  of 
the  plaintiff,  she  let  pass  the  opportunity  given  her 
to  plead  it.  The  plain  deduction  is  that  as  to  both  de- 
fendants the  law  action  must  be  perpetually  enjoined 
and  as  to  Susanna  that  is  all  the  decree  of  the  Circuit 
Court  attempted.  Its  requirement  of  John  A.  Smith 
that  he  execute  a  conveyance,  as  he  expressly  cove- 
nanted, is  also  well  founded  in  law,  for  he  has  not 
shown  that  he  cannot  do  as  thus  directed. 

5.  It  is  a  statutory  rule  found  in  Section  414, 
L.  0.  L.,  that : 

**A  decree  requiring  a  party  to  make  a  conveyance, 
transfer,  release,  acquittance,  or  other  like  act  within 
a  period  therein  specified  shall,  if  such  party  do  not 
comply  therewith,  be  deemed  and  taken  to  be  equiva- 
lent thereto.'' 

In  the  instant  case,  therefore,  the  conveyance  by 
John  A.  Smith  is  accomplished  through  the  decree  by 
operation  of  law  notwithstanding  his  opposition.  It 
is  true  that  the  promise  to  pay  the  purchase  price  on 
the  one  hand  and  the  agreement  to  make  a  deed  on  the 
other  originally  were  concurrent  covenants  and  ought 
to  have  been  performed  by  the  parties  simultaneously. 
But  the  effect  of  the  decree  is  to  satisfy  Smith's 
covenant  for  him.    Having  fulfilled  the  contract  as 
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against  him  the  court  should  also  complete  it  in  his 
favor  by  paying  him  the  balance  of  the  price  in  its  cus* 
tody  for  that  purpose.  His  contumacy  cannot  be  pun- 
ished by  withholding  it.  The  only  penalty  to  which  he 
is  amenable  is  costs  and  disbursements. 

6.  Findings  of  fact  are  not  appropriate  or  requisite 
unless  there  are  issues  of  fact  to  be  determined: 
Kime  v.  Thompson,  60  Or.  183  (118  Pac.  174).  The 
order  of  the  court  overruling  the  demurrer  to  the  com- 
plaint aptly  disposes  of  the  issue  of  law  thus  tendered. 
The  findings  of  fact  in  the  instant  case  were  wholly 
superfluous,  but  do  not  constitute  harmful  error  or 
vitiate  the  decree  in  any  manner. 

The  decree  of  the  Circuit  Court  will  be  modified  by 
allowing  John  A.  Smith  to  take  the  money  brought 
into  court  for  him,  but  will  be  otherwise  affirmed  with 
costs.  Modified.    Beheabinq  Denied. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bean  and 
Mb.  Justice  Habbis  concur. 


Denied  February  27,  1917. 

On  Petition  fob  Reheabino. 

(163  Pac.  309.) 

On  petition  for  rehearing  the  former  opinion  ren- 
dered herein  was  adhered  to.        Reheabino  Denied. 

Messrs.  Norblad  <&  Hesse,  for  the  petition. 

Messrs.  Dolph,  Mallory,  Simon  &  Gearin  and  Mr. 
George  C.  Fulton,  contra. 

88  Or.— 10 
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Department  2.  Mb.  Justice  Bubnett  delivered  the 
opinion  of  the  court 

7.  The  petition  for  rehearing  seems  to  be  based  on 
the  contention  urged  from  the  beginning  that  it  is 
necessary  to  allege  in  a  bill  for  specific  performance 
that  the  defendant  was  the  owner  at  the  time  of  the 
commencement  of  the  suit.  This  was  the  theory  ad- 
vanced by  the  demurrer  to  the  complaint  and  Loar 
y.  Wilfong,  63  W.  Va.  306  (61  S.  E.  333),  was  cited 
arguendo  in  the  former  opinion  in  answer  to  this  con- 
tention. The  decision,  however,  was  not  made  in  con- 
sonance with  that  idea  but  went  further  to  show  that 
such  an  allegation  was  not  necessary  in  a  complaint 
for  specific  performance.  This  is  the  rule  announced 
in  36  Cyc.  777,  where  it  is  said: 

"The  bill  or  complaint  need  not,  according  to  the 
weight  of  authority,  allege  defendant's  ability  to  per- 
form, as  his  inability  is  a  matter  of  defense ;  it  is  suffi- 
cient if  it  does  not  appear  therefrom  that  performance 
is  impossible.  Some  of  the  cases,  however,  are  to  the 
contrary. '* 

The  better  reason  is  in  favor  of  the  text' thus  quoted. 
It  it  were  necessary  that  the  allegation  of  present 
ability  to  perform  on  the  part  of  the  defendant  must 
appear  in  the  bill,  Weiss  v.  Bethel,  8  Or.  522,  might  be 
applicable  in  its  teaching  that  an  averment  to  the  ef- 
fect **that  defendant  is  in  possession  of  the  whole  of 
said  property  and  claims  some  interest  in  the  same  as 
owner  thereof  is  not  a  sufficient  statement  of  owner- 
ship. 

8.  In  this  case  the  cross-bill  to  which  the  demurrer 
was  filed  states  that  the  defendants  here  commenced 
their  action  in  ejectment  and  alleged  in  their  com- 
plaint that  they  were  the  owners  of  said  property  re- 
ferring to  the  realty  in  question.    The  demurrer  to 
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the  bill  admits  this  averment  to  be  true,  and  it  is  not 
perceived  how  in  equity  and  good  conscience  the  de- 
fendants can  contend  that  the  bill  is  defective  even  in 
that  respect  when  they  are  confessedly  maintaining 
on  the  law  side  of  the  court  that  they  are  the  owners 
in  fee  simple.  If  the  defendants  are  in  the  situation 
which  the  bill  attributes  to  them  in  maintaining  their 
ejectment  action  they  are  able  to  specifically  perform 
an  agreement  to  sell  the  land. 

The  ground,  however,  upon  which  the  decision  rests 
is  that  the  valid  contract  of  the  defendant  John  A. 
Smith  to  convey  the  land  and  the  performance  by  the 
plaintiff  of  its  part  thereof  having  been  alleged,  it  is 
for  him  to  show  by  affirmative  defense  why  he  may 
evade  his  covenant  or  refuse  to  perform  it. 

We  adhere  to  the  former  opinion. 

Modified.    Behearing  Denied. 

Mb.  Justice  Moore,  Mb.  Justice  Bean  and  Mb.  Jus- 
tice Habbis  concur. 


Argaed  February  15,  reversed  and  suit  dismissed  February  27,  1917. 

WILSON  V.  WASCO  COUNTY. 

(163  Pac.  317.) 

OOtmtles — ^Bonds— Electloiui— VaUdlty — Certificate  of  Oonnty  Court 

1.  Under  Laws  of  1913,  page  174,  providing  that  the  order  of  the 
County  Court  shall  be  conclusive  as  to  regularity  of  proceedings  for 
the  issuance  of  road  bonds  if  a  majority  of  voters  at  any  general  or 
special  election  shall  have  voted  in  favor  of  issuing  such  bonds,  the 
authority  of  the  County  Court  depends  upon  whether  a  majority  of 
the  voters  actually  voted  for  the  measure,  and  the  order  of  the  County 
Court  does  not  foreclose  an  investigation  into  the  election. 

Counties— BondB^— Election— ^onnt  of  Votes — ^Blajority. 

2.  The  majority  of  those  voters  voting  on  the  issuance  of  bonds 
for  building  and  maintaining  county  highways,  and  not  the  majority 
of  all  voters  voting  at  the  election,  determines  whether  such  bonds 
•hall  be  issued  under  Laws  of  1913,  page  170. 
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From  Wasco:  William  L.  Bradshaw,  Judge. 

An  injunction  suit  by  0.  E.  Wilson  against  the 
county  of  Wasco,  F.  S.  Gunning,  County  Judge,  F.  C. 
Clausen,  E.  D.  Butler,  county  commissioners,  consti- 
tuting the  County  Court  of  Wasco  County,  Oregon, 
L.  B.  Fox,  county  clerk  of  Wasco  County,  in  which 
plaintiff  obtained  a  decree  and  defendants  appeal. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBridb. 

This  is  a  suit  to  enjoin  the  defendants  from  issuing 
the  bonds  of  Wasco  County,  Oregon,  under  the  pro- 
visions of  Chapter  103,  Laws  of  1913,  in  the  sum  of 
$260,000,  for  the  purpose  of  building  and  maintaining 
permanent  highways.  The  amended  complaint  al- 
leges that  the  plaintiff  is  a  citizen,  resident  and  tax- 
payer of  Wasco  County,  and  a  freeholder  therein,  and 
states  the  official  capacity  of  the  defendants  other  than 
the  county;  that  on  the  eighteenth  day  of  September, 
1916,  the  County  Court  of  Wasco  County,  Oregon,  by 
resolution,  submitted  to  the  electors  of  said  county, 
at  the  general  election  on  November  7,  1916,  the  ques- 
tion of  issuing  bonds  for  the  purpose  of  raising  money 
to  the  amount  of  $260,000,  to  be  used  in  the  construc- 
tion and  maintenance  of  public  roads,  and  ordered  and 
directed  the  county  clerk  to  cause  the  proper  notices 
of  election  to  be  issued  and  the  question  to  be  placed 
upon  the  official  ballot ;  that  the  notices  were  regularly 
posted,  and  that  at  said  election  there  were  cast  upon 
said  question  of  said  bonding  3,921  votes,  of  which 
2,011  were  ''Yes,''  and  1,910  were  ''No,''  the  major- 
ity for  said  bonds  being  101;  that  on  November  25, 
1916,  the  County  Court  made  and  entered  an  order 
to  that  effect,  which  order  further  stated: 


Feb.  1917.]         Wilson  v.  Wasco  County.  149 

**That  a  majority  of  voters  voting  at  said  election 
voted  in  favor  of  the  issuance  of  said  bonds  so  sub- 
mitted at  said  election,  and  that  said  bonds  carried. '^ 

The  complaint  then  avers  that  in  truth  and  in  fact 
there  was  a  larger  number  of  voters  who  voted  at  said 
election  for  certain  oflScers  than  4,021,  to  wit :  For  dis- 
trict attorney  there  were  cast  4,351  votes ;  for  sheriff, 
4,285  votes;  for  county  treasurer,  4,206  votes;  for 
county  assessor,  4,213  votes ;  upon  the  so-called  brew- 
ers'  amendment,  4,178  votes;  and  on  the  prohibition 
law,  4,135  votes.  The  complaint  contains  no  allega- 
tion that  there  were  any  irregularities  in  connection 
with  the  submission  of  the  proposition  to  the  voters, 
but  raises  the  single  question  as  to  whether  the  meas- 
ure received  a  sufficient  number  of  votes,  or,  in  other 
words,  as  to  whether  it  carried  or  lost.  The  only 
question  presented  is  as  to  the  construction  of  Sec- 
tion 11,  Chapter  103,  Laws  of  1913.  The  contention 
is  made  by  the  plaintiff  that  under  this  section  in  de- 
termining whether  the  matter  of  bonding  the  county 
has  been  carried  or  lost  the  votes  cast  upon  that  par- 
ticular question  are  not  conclusive,  but  that  the  total 
number  of  voters  voting  at  said  election  must  be  deter- 
mined in  some  other  way;  and  that  unless  a  majority 
of  all  voters  voting  at  said  election  upon  this  or  any 
other  matter  are  in  favor  of  the  bonds  the  proposition 
is  lost.  There  was  a  general  demurrer  to  the  com- 
plaint, which  was  overruled,  and  the  defendants  elect- 
ing to  stand  upon  the  demurrer  there  was  a  decree 
setting  aside  all  orders  of  the  County  Court,  declaring 
the  proceedings  for  the  issuance  of  said  bonds  void, 
and  enjoining  the  issuance  thereof,  from  which  decree 
defendants  appeal. 

Bevebsed  and  Suit  Dismissed. 
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For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Francis  V.  Galloway,  District  Attorney, 
and  Mr.  William  H.  Wilson. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Wood,  Montague,  Hunt  <&  Cookingham,  with 
an  oral  argument  by  Mr.  Prescott  W.  Cookingham. 

Opinion  by  Mb.  Chibp  Justice  McBbidb. 

As  will  be  seen  by  the  foregoing  statement  there  was 
a  majority  of  all  the  votes  cast  either  way  upon  the 
proposed  measure  in  favor  of  the  issuance  of  the  pro- 
posed bonds,  but  less  than  a  majority  if  those  voting 
for  county  ofl5cers  at  the  same  election,  but  not  voting 
on  the  proposed  measure,  are  to  be  added  to  the  minor- 
ity and  counted  as  though  they  had  voted  negatively. 
Section  2  of  Chapter  103,  Laws  of  1913,  provides  that 
upon  a  petition  signed  by  a  number  of  registered  vot- 
ers of  any  county  equal  to  one  fourth  of  the  highest 
niunber  of  votes  cast  for  any  one  person  for  supreme 
judge  at  the  preceding  election,  the  County  Court  shall 
call  a  special  election  and  submit  the  question  of  issu- 
ing road  bonds  to  the  legal  voters  of  such  county. 
Sections  3  and  4  prescribe  among  other  matters  the 
form  and  requisites  of  such  petition  and  the  order  to 
be  made  thereon.  Section  5  provides  that  upon  a  like 
petition  of  a  number  of  voters  equal  to  one  twentieth 
of  the  highest  number  of  votes  cast  for  any  candidate 
for  supreme  judge,  the  court  is  authorized,  but  not 
required,  to  submit  the  question  of  issuing  bonds  in 
the  same  manner  as  provided  in  Section  4.  Section  6 
requires  twenty  days  notice  of  such  special  election 
to  be  given  by  posting  printed  notices  in  the  following 
form: 
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**  Notice  is  hereby  given  that  on  the day  of , 

191 — J  a  special  election  will  be  held  in to  de- 
termine whether  the  County  Court  shall  issue  bonds 
of  said  county  to  provide  for  permanent  road  construc- 
tion to  the  amount  of dollars,  to  mature  in 

years,  no  more  than dollars  to  be  issued  in  any 

one  year,  and  to  bear  interest  at  the  rate  of per 

cent  per  annum ;  and  the  funds  so  raised  shall  be  ex- 
pended in  building  permanent  roads,  described  as  fol- 
lows, to  wit:  $ shall  be  expended  on  the  road  from 

to and  $ shall  be  expended  on  the  road 

from to ,  etc.    County  clerk  for county. ' ' 

Section  7  requires  the  County  Court  to  have  printed 
for  use  at  such  special  election  the  same  number  of 
ballots  and  sample  ballots  as  would  be  required  for  a 
general  election.  Section  9  provides  that  upon  peti- 
tion of  a  number  of  voters  equal  to  one  tenth  of  the 
greatest  number  of  votes  in  favor  of  any  person  for 
supreme  judge  at  the  preceding  election,  praying  that 
the  question  of  issuing  bonds  shall  be  submitted  to  the 
voters  at  a  general  election,  the  County  Court  shall 
take  the  same  action  as  provided  in  Section  4,  except 
that  instead  of  calling  a  special  election  the  question 
shall  be  submitted  at  the  next  general  election.  Sec- 
tion 10  is  as  follows : 

**The  County  Court  of  its  own  motion  may  submit 
the  question  of  issuing  bonds  for  the  purpose  men- 
tioned in  section  one  of  this  act  at  any  election.  This 
may  be  done  by  an  order  of  the  County  Court  which 
shall  be  entered  in  the  journal  at  least  40  days  next 
preceding  any  general  election,  which  order  shall  set 
out  the  amount  of  bonds  proposed  to  be  issued,  the 
length  of  time  they  shall  run,  and  the  maximum  rate 
of  interest  they  shall  bear.  After  having  entered  such 
order,  the  court  shall  proceed  to  submit  the  question  to 
the  voters  of  the  county  in  the  same  manner  and  with 
like  effect  as  upon  the  petition  provided  for  in  this 
act." 
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Section  11  among  other  matters  provides : 

''If  at  any  general  or  special  election  as  provided 
for  in  this  act  a  majority  of  the  voters  voting  at  snch 
an  election  shall  vote  in  favor  of  issuing  such  bonds, 
the  County  Court  shall  enter  an  order  in  its  journal 
declaring  that  fact,  and  that  order  shall  be  absolutely 
conclusive  as  to  the  regularity  of  all  the  proceedings  in 
reference  to  the  matter.  *' 

In  the  consideration  of  this  question  it  may  be  well 
to  observe  that  the  provision  last  quoted  making  the 
order  of  the  County  Court  absolutely  conclusive  as  to 
the  regularity  of  all  the  proceedings  does  not  extend  to 
its  determination  as  to  the  votes  cast;  its  jurisdiction 
to  declare  the  result  and  the  conclusive  nature  of  such 
declaration  being  derived  from  the  fact  that  a  ''major- 
ity of  the  voters  voting  at  such  election'^  had  voted  in 
favor  of  the  bond  issue.  The  authority  of  the  County 
Court  to  conclusively  determine  the  regularity  of  the 
proceedings  depended  upon  whether  a  majority  of  the 
voters  had  actually  voted  for  the  measure. 

1.  The  court  could  not  give  itself  jurisdiction  by 
merely  reciting  that  it  had  it.  Such  being  the  case,  an 
investigation  into  the  merits  of  the  controversy  is  not 
foreclosed  by  any  order  made  by  the  County  Court. 
Upon  the  main  question  presented  the  authorities  are 
in  hopeless  conflict.  So  great  an  authority  as  Judge 
CooLEY  has  declared  that  it  is  impossible  to  harmonize 
the  conflicting  decisions,  and  contented  himself  with 
citing  them  without  expressing  any  opinion  as  to  their 
relative  weight:  Cooley,  Const.  Lim.  (6  ed.),  747,  note. 
The  following  cases  hold  but  under  varying  statutes 
where  the  law  requires  a  "majority  of  the  voters  voting 
at  such  an  election, ''  or  where  language  equivalent  to 
that  quoted  is  used,  a  majority  of  those  voting  on  the 
question  is  insufficient  to  enact  the  measure :  State  ex 
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rel  V.  Brooks,  17  Wyo.  344  (99  Pac.  874,  22  L.  R.  A. 
(N.  S.)  478) ;  Knight  v.  Shelton  (C.  C),  134  Fed.  423; 
State  ex  rel  v.  WUson,  129  Mo.  App.  242  (108  S.  W. 
128) ;  Bryan  v.  City  of  Lincoln,  50  Neb.  620  (70  N.  W. 
252,  35  L.  R.  A.  752) ;  Stebbins  v.  Judge  of  Superior 
Court,  108  Mich.  693  (66  N.  W.  594) ;  Lodoen  v.  City 
Council,  etc.,  118  Minn.  371  (136  N.  W.  1031) ;  Chestnut- 
wood  V.  Hood,  68  111.  132 ;  State  ex  rel.  v.  Benton,  29  Neb. 
460  (45  N.  W.  794) ;  Santa  Rosa  v.  Bower,  142  Cal.  299 
(75  Pac.  829).  The  above  citations  by  no  means  exhaust 
the  authorities  holding  the  view  above  indicated.  On 
the  other  hand,  quite  as  many  authorities  can  be  cited 
holding  the  opposite  doctrine.  In  State  ex  rel.  v. 
Grace,  20  Or.  154  (25  Pac.  382),  a  statute  providing  for 
the  location  of  the  county  seat  of  Harney  County  con- 
tained the  provision  that  at  the  next  election  the  ques- 
tion of  the  permanent  location  of  the  county  seat  (tem- 
porarily located  at  Harney)  should  be  submitted  to  the 
legal  voters  of  the  county,  and  that  the  place  receiving 
a  majority  of  all  the  votes  cast  should  be  the  county 
seat,  etc.  The  question  was  submitted  as  directed, 
and,  while  the  town  of  Bums  received  a  majority  of 
the  votes  cast  upon  that  subject,  it  did  not  receive  a 
majority  of  all  the  votes  cast  for  candidates  at  the 
election.  This  court  held  that  the  words  **a  majority 
of  all  the  votes  cast'*  meant  a  majority  of  all  the  votes 
cast  upon  the  question  of  the  location  of  the  county 
seat.  This  holding  is  cited  and  approved  in  Philo- 
math College  v.  Wyatt,  27  Or.  390,  453  (37  Pac.  1022, 
26  L.  R.  A.  68,  and  note),  the  court  adding: 

** There  appears  to  be  a  distinction  made  as  to 
whether  the  vote  is  provided  for  in  the  constitution  or 
only  by  statute.  If  the  former,  then  the  whole  number 
voting  at  the  election  are  to  be  counted,  whether  they 
vote  upon  the  particular  matter  in  question  or  not; 
but,  on  the  other  hand,  it  appears  to  be  equally  well 
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settled  that  when  a  vote  is  taken  under  a  statutory 
enactment,  without  a  constitutional  provision,  the  con- 
sent of  those  not  voting  will  be  presumed/' 

While  neither  of  the  cases  above  cited  are  exactly 
parallel  to  the  case  at  bar,  and,  while  a  slight  differ- 
ence exists  between  the  language  of  the  statute  there 
considered  and  that  now  under  consideration,  it  is  not 
believed  that  such  differences  are  so  radical  as  to  per- 
mit any  distinction  to  be  made  in  the  principle  in- 
volved ;  and  if  we  were  to  rely  upon  precedent  only,  we 
might  well  stop  here  and  reverse  the  decree  rendered 
in  this  case,  but  the  precedent  is  supported  by  author- 
ity as  well  as  by  other  considerations  which  we  shall 
presently  mention.  In  Fox  v.  City  of  Seattle,  43 
Wash.  74  (86  Pac.  379,  117  Am.  St.  Rep.  1037),  the 
question  arose  upon  the  validity  of  an  election  held  to 
authorize  an  indebtedness  beyond  a  certain  limit. 
The  Constitution  of  the  state  (Article  VIII,  Section  6) 
provided : 

**No  county,  city,  town,  school  district,  or  othei 
municipal  corporation,  shall  for  any  purpose  become 
indebted  in  any  manner  to  an  amount  exceeding  one 
and  one  half  per  centum  of  the  taxable  property  in 
such  county,  city,  town,  school  district,  or  other  muni- 
cipal corporation,  without  the  assent  of  three  fifths 
of  the  voters  therein  voting  at  an  election  to  be  held 
for  that  purpose. '* 

The  charter  of  the  city  of  Seattle  contained  the  fol- 
lowing provision: 

**When  loans  shall  be  created  exceeding  one  and  a 
half  percentum  of  the  taxable  property  in  the  city,  and 
bonds  therefor  issued  by  the  city  under  this  charter, 
the  city  council  in  authorizing  and  providing  for  the 
same  shall  direct  the  times  and  manner  of  payment 
and  rates  of  interest,  but  no  such  bonds  shall  be  issued 
except  as  provided  by  law,  nor  unless  the  proposition 
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for  creating  such  indebtedness  shall  have  been  previ- 
ously submitted  to  the  electors  of  the  city  at  a  regular, 
general,  or  special  election,  of  which  thirty  days'  no- 
tice shall  have  been  published  in  the  city  official  news- 
paper, and  such  proposition  shall  have  then  received 
the  assent  of  three  fifths  of  the  voters  voting  at  such 
election/' 

It  will  be  seen  from  these  excerpts  that  the  case  is 
in  all  substantial  respects  parallel  to  the  case  at  bar. 
The  question  of  incurring  an  excess  indebtedness  was 
submitted  at  a  general  city  election  and  received  the 
assent  of  three  fifths  of  the  voters  upon  that  question, 
but  less  than  three  fifths  of  the  whole  number  of  votes 
cast  for  city  officers.  In  an  elaborate  opinion  by  Mr. 
Justice  Dunbar  the  court  held  that  the  true  intent  of 
the  provision  was  to  require  the  assent  of  three  fifths 
of  the  voters  who  voted  upon  the  particular  question 
submitted.  Every  point  urged  by  the  plaintiff  here 
was  considered,  and  the  opinion  concludes  with  this 
quotation  from  Strain  v.  Young,  25  Wash.  578  (66  Pac. 
64): 

**If  other  voters,  who  had  the  opportunity  to  exer- 
cise the  power  of  the  ballot,  declined  to  do  so,  they  can- 
not now  complain  upon  any  principle  of  right  or  jus- 
tice. Voters  should  be  sufficiently  interested  in  the 
public  welfare  to  go  to  the  polls  at  the  time  of  an  elec- 
tion and  vote  upon  the  propositions  submitted.  If 
they  fail  to  do  so,  then,  under  our  interpretation  of  the 
constitution,  those  who  actually  do  the  voting  upon 
propositions  submitted  must  determine  them.^' 

To  like  effect  is  State  v.  Blaisdell,  18  N.  D.  31  (119 
N.  W.  360),  which  was  an  election  to  determine  the 
creation  of  a  new  county ;  the  court  saying : 

**  There  is  no  more  reason  why  the  votes  cast  on  the 
question  of  creating  a  new  county  should  have  any  re- 
lation to  the  votes  cast  for  Governor  than  the  votes 
cast  for  presidential  electors  should  have.    Nor  is 
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there  any  logical  reason  why  the  votes  cast  for  Gov- 
ernor should  have  any  relation  to  those  cast  on  the 
creation  of  a  new  county/' 

See  also  Howland  v.  Board  of  Supervisors,  109  Cal. 
152  (41  Pac.  864) ;  Tinkel  v.  Griffin  et  al.,  26  Mont.  426 
(68  Pac.  859) ;  Montgomery  County  Fiscal  Court  v. 
Trimble,  104  Ky.  629  (47  S.  W.  773,  42  L.  R.  A.  738) ; 
State  V.  Barnes,  3  N.  D.  319  (55  N.  W.  883) ;  Gillispie 
v.  Palmer,  20  Wis.  544;  Smith  v.  Proctor,  130  N.  Y. 
319  (29  N.  E.  312,  14  L.  R.  A.  403).  The  cases  herein 
cited  do  not  exhaust  the  authorities  holding  either 
view  of  the  subject,  but  they  are  suflficient  to  indicate 
in  a  general  way  the  views  the  various  courts  have  ad- 
vanced. We  are  of  the  opinion  that  the  reason  and 
logic  of  the  controversy  are  with  those  courts  which 
hold  that  the  majority  of  those  electors  who  actually 
vote  upon  a  measure  is  controlling.  This  is  in  accord 
with  the  general  spirit  of  our  institutions,  wherein  the 
will  of  the  majority  as  expressed  at  the  polls  is  sup- 
posed to  govern.  It  is  moreover  indicated  by  the  gen- 
eral features  of  the  statute  in  question.  Section  7 
prescribes  the  form  of  ballot  as  follows : 

**  Shall  there  be  issued  bonds  of county  to  the 

amount  of dollars,  due  in years,  with  inter- 
est at per  cent  per  annum  to  provide  for  perma- 
nent road  construction  I    Yes .     No. .'' 

The  form  prescribed  indicates  that  persons  object- 
ing to  the  issuance  of  bonds  are  required  to  express 
that  objection  by  voting  no,  and  not  by  refusing  to 
vote  at  all  on  the  measure.  There  is  no  question  but 
that  if  the  measure  had  been  submitted  at  a  separate 
election,  the  vote  which  it  received  would  have  carried 
the  measure,  and  it  seems  unreasonable  to  hold  that  a 
voter  who  goes  to  the  polls  and  refuses  to  cast  a  nega- 
tive vote  can  accomplish  the  same  result  by  ignoring 
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the  measure  altogether.  The  election,  although  held 
on  the  same  day  as  the  general  election,  was  special  in 
character.  It  was  not  called  or  held  in  pursuance  of 
those  general  statutes  which  provide  for  biennial  elec- 
tions for  the  purpose  of  choosing  public  officers,  but 
was  called  by  order  of  the  County  Court.  Special 
election  notices  were  posted  separately  from  the  no- 
tices of  the  regular  election,  and  its  only  relation  to 
the  general  election  arises  from  the  fact  that  the 
measure  was  placed,  for  the  sake  of  economy  and  con- 
venience, upon  the  general  ballot ;  and  that  in  accord- 
ance with  Section  7  of  the  act  the  judges  and  clerks 
of  the  general  election  canvassed  the  returns  and 
counted  the  votes.  Called  as  it  was  for  a  special  pur- 
pose by  a  special  order  and  by  a  separate  and  special 
notice,  we  are  of  the  opinion  that  it  was  a  special  elec- 
tion for  the  purpose  of  voting  on  the  question  of  issu- 
ing bonds.  This  view  of  the  case  is  supported  by 
Eowland  v.  Board  of  Supervisors,  109  Cal.  152  (41 
Pac.  864),  where  the  election  was  held  under  condi- 
tions similar  to  those  in  the  case  at  bar,  and  where  the 
statute  provided: 

**No  county  *  *  shall  incur  any  indebtedness  or 
liability  in  any  manner,  or  for  any  purpose,  exceeding 
in  any  year  the  income  of  revenue  provided  for  it  for 
such  year,  without  the  assent  of  two  thirds  of  the  qual- 
ified electors  thereof  voting  at  an  election  to  be  held 
for  that  purpose.'^ 

The^ourt  said: 

**If  there  had  been  no  general  election  held  at  the 
same  time  this  bond  election  was  held,  there  would  be 
no  question  but  that  two  thirds  of  the  qualified  electors 
of  the  county  voting  assented  thereto,  and  the  fact 
that  the  county,  by  its  board  of  supervisors,  embraced 
the  privilege  extended  to  it  hj  the  legislature  by  the 
act  of  1891,  and  held  the  election  upon  the  day  and  at 
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the  same  place  as  the  general  election,  we  think  wholly 
immaterial.  •  •  If  additional  argument  were  neces- 
sary to  sustain  a  construction  already  plain,  it  may  be 
suggested  that  the  election  held  upon  this  day,  as  far 
as  tiie  bond  question  is  concerned,  was  a  special  elec- 
tion. The  election  was  called  by  proclamation  of  the 
board  of  supervisors  of  San  Joaquin  County,  for  a 
single,  definite  purpose,  and,  ex  necessitate,  was  a 
special  election,  and  the  votes  cast  for  and  against  the 
issuance  of  bonds  were  all  the  votes  cast  at  that  elec- 
tion. As  already  suggested,  the  fact  that  the  legisla- 
ture granted  the  county  the  right  to  use  the  machinery 
of  the  state  in  conducting  the  election,  if  it  so  desired, 
and  that  it  embraced  the  right  granted,  in  no  way 
changes  the  aspect  of  the  case.'^ 

In  Fox  V.  City  of  Seattle,  43  Wash.  74  (86  Pac.  379, 
117  Am.  St.  Rep.  1037),  the  court  discussing  the  same 
subject  says : 

'*It  will  be  observed  that  the  constitution  requires 
propositions  of  this  kind  to  be  submitted  to  a  vote  at 
an  election  to  be  held  for  that  purpose.  This  is,  in 
effect,  providing  a  special  election  for  the  submission 
of  questions  of  this  kind,  and  if  all  the  requirements  of 
a  special  election  are  met,  as  we  understand  they  were 
met  in  this  case,  by  giving  proper  notice,  etc.,  the  fact 
that  for  the  sake  of  economy  the  election  was  held  on 
the  same  day  that  a  general  city  election  was  held,  and 
that  the  same  ballots  were  used,  does  not  make  it  a 
general  election,  or  take  it  out  of  the  provision  of  the 
constitution  above  quoted,  viz.,  that  such  proposition 
must  be  submitted  at  an  election  to  be  held  for  that 
purpose;  but  that  the  election  on  the  special  proposi- 
tion being  so  held,  is  merely  an  incident  not  affecting 
in  any  manner  its  distinct  purpose  or  character.'* 

In  State  v.  Blaisdell,  18  N.  D.  31  (119  N.  W.  360), 
the  court  says : 

'*In  a  strict  legal  sense,  although  the  vote  on  a 
change  in  county  boundaries  is  cast  at  a  general  elec- 
tion, it  is  the  holding  of  a  *  separate  election,'  but  held 
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in  connection  with  the  general  election  for  conve- 
nience^  to  save  expense,  and  because  of  the  numerous 
subjects  then  voted  upon,  a  more  complete  expression 
of  the  preferences  of  the  electors  is  obtained.'^ 

2.  We  think  it  was  not  the  intention  of  the  legisla- 
ture to  depart  from  the  rule  observed  from  the  founda- 
tion of  our  state  government,  that  the  majority  as 
expressed  by  the  votes  cast  at  the  polls  should  rule, 
and  to  substitute  for  this  wholesome  and  immemorial 
practice  the  requirement  that  the  ignorant  or  indiffer- 
ent silence  of  a  voter  should  weigh  equally  against  the 
vote  of  the  citizen  who  considers  a  measure  and  ex- 
presses his  convictions  by  voting  for  or  against  it. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
suit  is  dismissed.  Reversed  and  Surr  Dismissed. 

Mb.  Justice  Moore,  Mb.  Justice  Beak  and  Mb.  Jus- 
tice McCamant  concur. 


Argued  July  21,  appeal  dismissed  December  12,  1916w 
Behearing  denied  February  27,  1917. 

SAEGENT,    State    Superintendent   of    Banks,    v. 
WATERBURY.* 

(161  Pac.  443;  163  Pac.  416.) 

Banks  and  Banking — Superintendent  of  Banks— OoUection  of  Unpaid 
Subscriptions. 
1.  The  legal  principles  applicable  to  a  suit  by  the  superintendent 
of  banks  in  his  official  capacity,  in  behalf  of  creditors  of  an  insolvent 
bank,  to  recover  from  stockholders  upon  their  liability  for  unpaid 
stock  subscriptions,  are  not  distinguishable  from  those  applicable  to 

•On  the  question  of  liability  of  stockholders  for  unpaid  subscrip- 
tions, see  note  in  47  L.  B.  A.  246. 

On  jurisdiction  in  equity  to  enforce  liability  on  unpaid  subscrip- 
tion to  stock  of  corporation,  see  comprehensive  note  in  46  L.  B.  A. 
(H.  S.)  440.  BiPOBTER. 
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any  other  case,  where  the  individual  liability  of  stockholders  is  sought 
to  be  enforced. 

Banks  and  Banking— Superintendent  of  Bank»— Collection  of  Unpaid 
Subscriptions. 

2.  The  authority  of  the  superintendent  of  banks  to  prosecute  an 
action  in  behalf  of  creditors  of  insolvent  bank  to  recover  from  stock- 
holders upon  their  liability  for  unpaid  stock  subscriptions^  being 
an  action  for  the  sole  purpose  of  enforcing  the  individual  liability  of 
stockholders  because  of  the  lack  of  other  assets  to  pay  the  debts,  is 
derived  from  Section  4586,  L.  O.  L.^  as  amended  by  Laws  of  1911. 
page  244,  which  says  that  he  may,  "if  necessary  to  pay  the  debts  of 
such  bank,  enforce  the  individual  liability,  if  any,  of  the  stock- 
holders." 

Banks  and  Banking — Collection  of  Unpaid  Subscriptions — Complaint. 

3.  In  such  action,  a  complaint  failing  to  allege  defendants  were 
stockholders  at  the  time  the  suit  was  commenced  is  demurrable,  even 
if  it  alleges  that  defendants  were  stockholders  a  few  years  prior  to 
the  commencement  of  the  suit,  since  Section  799,  subdivision  33, 
L.  O.  L.,  as  to  presumption  of  continuance  of  things  once  proven  to 
exist,  does  not  apply  in  such  a  case. 

Banks  and  Banking — Stockholders — ^Purchase  of  Stock  by  Corpora- 
tion. 

4.  Notwithstanding  Section  4569,  L.  O.  L.,  forbidding  a  bank  to 
purchase  its  own  capital  stock,  the  surrender  by  bank  stockholders 
of  their  stock  to  the  bank  was  a  valid  transfer  of  their  stock,  where 
the  bank  did  not  permanently  retire  such  stock  upon  its  surrender, 
but  subsequently  reissued  it  and  sold  it  to  other  persons. 

Banks  and  Banking— Insolvency — Collection  of  Unpaid  Subscriptions. 

5.  A  suit  by  the  superintendent  of  banks,  in  behalf  of  creditors 
of  insolvent  banks  to  recover  from  stockholders  upon  their  liability 
for  unpaid  stock  subscriptions,  was  a  winding-up  suit,  and  not  simply 
a  proceeding  to  collect  a  debt  due  to  a  corporation,  where  it  appeared 
the  corporation  was  hopelesly  insolvent,  and  that  it  was  necessary, 
in  order  to  pay  the  debts  of  the  bank,  to  enforce  the  individual  lia- 
bility of  the  stockholders. 

Banks  and  Banking — Collection  of  Unpaid  Subscriptions. 

6.  To  enforce  unpaid  subscriptions  of  stockholders  of  an  insolvent 
bank,  an  accounting  of  the  assets  and  debts,  and  of  the  amount  of 
capital  remaining  unpaid  upon  the  shares,  and  the  amount  unpaid 
by  each  stockholder,  and  an  assessment  of  the  amount  due  from  each 
stockholder,  is  a  condition  precedent. 

ON  PETITION  FOR  REHEARING. 

Banks  and  Banking— Liability  of  Stockholder— Absolute  Liability  of 
Purchaser. 

7.  In  an  action  by  the  superintendent  of  banks  in  behalf  of 
creditors  of  insolvent  bank  for  purchase  price  of  stock,  liability  of 
defendant  is  for  the  agreed  price,  and  is  absolute,  as  distinpjuished 
from  the  provisional  liability  of  a  subscriber  for  unpaid  subscription. 
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Banks  and  Banking— lufolvency— liability  of  Stockholder!  on  Stock 
Subscriptions. 

8.  In  proceedings  to  wind  np  an  inflolvent  bank,  liability  of  a  snb- 
seriber  for  unpaid  stock  subscriptions  must  be  enforced  pro  rata,  and 
only  so  far  as  necessary  to  liquidate  indebtedness  of  bank  after  an 
account  has  been  taken  and  balance  settled. 

[As  to  when  a  bank  may  bo  said  to  be  "insolvent/'  see  note,  in 
Ann.  Cas.  1916C,  85.] 

Evldenco  —  Presumption  —  Oontinoance   of   Condition  —  Bolation   of 
Stockholders. 

9.  The  provision  of  Section  799,  subdivision  33,  L.  O.  L.,  that  a 
thing  once  proved  to  exist  is  presumed  to  continue  as  long  as  is  usual 
with  things  of  that  nature,  has  no  application  to  the  relation  of  a 
stockholder  with  a  bank,  since  duration  is  not  an  invariable  attribute 
of  ownership  in  shares  of  stock. 

Evidence — ^Presumptions — Oontinoance  of  Condition. 

10.  The  provision  of  Section  799,  subdivision  33,  L.  O.  L.,  that  a 
thing  once  proved  to  exist  is  presumed  to  continue  as  long  as  is 
usual  with  things  of  that  nature,  establishes  a  rule  of  evidence,  and 
not  of  pleading,  and  such  presumption  cannot  usurp  place  of  aver- 
ment. 

Banks  and  Banking— Insolvency — liability  of  Stockholders  for  TTn- 
paid  Subscriptions — ^Enforcement. 

11.  Under  Section  4586,  L.  O.  L,  as  amended  by  Laws  of  1911, 
page  244,  empowering  the  superintendent  of  banks  to  enforce  in- 
dividual liability  of  stockholders,  if  necessary  to  pay  debts  of  bank, 
only  those  persons  can  be  proceeded  against  who  hold  stock  at  the 
time  that  the  superintendent  of  banks  is  entitled  to  enforce  such 
liability. 

Banks  and  Banking- Individnal  Liability  of  Stockholders— Nature. 

12.  The  fund  acquired  by  enforcing  individual  liability  of  bank 
stockholders,  under  Section  4586,  L.  O.  L.,  as  amended  by  Laws  of 
1911,  page  244,  is  in  the  nature  of  a  reserve,  to  be  called  in  and  ap- 
plied when  the  other  assets  of  the  bank  are  exhausted  and  the  bal- 
ance of  the  indebtedness  remains  unpaid. 

Banks  and  Banking— Insolvency— Individual  liability  of  Stockhold- 
ers—Action— ^Parties. 

13.  In  an  action  to  enforce  individual  liability  of  stockholders  of 
insolvent  bank  under  Section  4586,  L.  O.  L.,  as  amended  by  Laws 
of  1911,  page  244,  all  stockholders  should  be  made  parties,  and  the 
court  should  ascertain  and  decree  the  proportional  amount  each 
should  pay  toward  liquidation  of  bank's  liabilities. 

Banks    and    Banking— Insolvency — ^Individual    liability    of    Stock- 
holders. 

14.  Notwithstanding  that  the  banking  law  requires  one  half  the 
capital  of  a  bank  to  oe  paid  in  before  beginning  business  and  the 
remainder  within  six  months  thereafter,  which  provision  constitutes 
an  assessment  by  operation  of  law,  liability  of  a  stockholder  for  un- 
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paid  subscription  is  merely  a  chose  in  action,  to  be  enforced  only 
when  necessary  to  make  up  a  deficiency  after  the  exhaustion  of  other 
assets. 

From  Multnomah :  Robert  G.  Morrow,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  a  suit  by  the  superintendent  of  banks  in  his 
oflBcial  capacity  in  behalf  of  the  creditors  of  the  Amer- 
ican Bank  &  Trust  Company  of  Portland,  to  recover 
from  certain  stockholders  upon  their  liability  for  un- 
paid stock  subscriptions.  The  complaint,  after  some 
formal  allegations,  proceeds  as  follows: 

(4)  "That  on  or  about  the  18th  day  of  December, 
1911,  plaintiff,  upon  examination  of  said  American 
Bank  &  Trust  Company,  in  his  capacity  as  superin- 
tendent of  banks  of  the  State  of  Oregon,  found  the 
same  to  be  insolvent,  and  thereupon,  on  said  day,  said 
bank  placed  its  business  and  assets  imder  the  control 
of  plaintiff  to  be  liquidated,  by  posting  a  notice  on  its 
door  as  follows :  "This  bank  is  in  the  hands  of  the 
Superintendent  of  Banks,  ^  and  the  board  of  directors 
of  said  bank  in  writing  requested  said  plaintiff  to  take 
charge  of  the  same,  and  inmiediately  an  executive  ofl5- 
cer  of  said  bank  notified  plaintiff  or  such  action,  per- 
sonally and  in  person  and  delivered  to  plaintiff  the 
said  written  request  of  said  board  of  directors;  and 
upon  said  action  of  said  bank  and  the  written  request 
of  its  board  of  directors,  plaintiff  took  possession  of 
all  of  the  assets,  property  and  affairs  of  said  banking 
corporation,  and  ever  since  said  day  has  been  and  now 
is  in  possession  of  said  banking  corporation  and  of  all 
of  its  property  and  assets  of  every  kind  for  the  pur- 
pose of  liquidating  and  settling  up  its  business,  and  is 
proceeding  with  said  liquidation  and  settlement,  and 
in  the  collection  of  all  money  and  of  all  credits  due, 
and  to  become  due  to  the  said  corporation,  and  paying 
its  liabilities  so  far  as  funds  are  realized  therefor. 

(5)  **That  said  American  Bank  &  Trust  Company, 
was  on  said  18th  day  of  December,  1911,  and  still  is  in- 
debted in  a  sum  in  excess  of  $97,000,  and  the  liquida- 


Feb.  1917.]  Sargent  v.  Waterbury.  163 

tion  and  settlement  of  the  business  and  affairs  of  said 
American  Bank  &  Trust  Company,  has  and  will  entail 
a  large  expense,  the  total  amount  of  which  plaintiff 
cannot  now  state  or  determine,  in  addition  to  the  lia- 
bilities of  said  corporation  already  existing;  that  the 
entire  assets  of  said  bank  exclusive  of  its  demands 
against  stockholders  do  not  exceed  the  probable  value 
of  $10,000;  that  it  is  necessary  in  order  to  pay  the 
debts  of  said  American  Bank  &  Trust  Company,  to 
enforce  the  individual  liability  of  the  stockholders 
thereof. 

(6)  **That  on  or  about  the  12th  day  of  November, 
1906,  the  defendant  G.  W.  Waterbury  for  himself,  and 
as  agent  and  trustee  for  the  other  defendants  jointly 
and  severally,  subscribed  for  850  shares  of  the  stock 
of  the  Bank  of  America,  now  the  American  Bank  & 
Trust  Company,  and  for  himself  and  as  agent  and 
trustee  for  the  other  defendants  jointly  and  severally, 
signed  the  following  subscription  agreement,  to  wit: 
Subscription  to  the  capital  stock  of  the  Bank  of 
America.  2500  shares.  Par  value  $100  each.  We, 
the  undersigned,  hereby  subscribe  for  the  number  of 
shares  of  the  capital  stock  of  the  Bank  of  America,  a 
corporation  of  the  State  of  Oregon,  set  opposite  our 
names  respectively,  and  do  hereby  agree  to  take  and 
pay  for  the  same  at  the  times  and  in  the  manner  re- 
quired by  the  board  of  directors  of  said  corporation. 

(7)  *'That  thereafter  said  stock  was  issued  to  said 
defendants  in  accordance  with  the  agreement  therefor, 
made  and  entered  into  by  and  between  the  board  of 
directors  of  the  Bank  of  America,  and  the  said  defend- 
ants and  stockholders  of  the  Mortgage  Guarantee  & 
Trust  Company,  on  or  about  the  31st  day  of  December, 
1906,  in  the  following  amounts : 


James  H.  Alexander, 

30  shares $  3,000 

W.  A.  Currie, 

10      ' 

'      1,000 

John  E,  Davis, 

30      ' 

*      3,000 

G.  W.  Waterbury, 

420      * 

*      42,000 

C.  W.  Miller, 

100      ' 

'      10,000 

S.  Logan  Hays, 

100      ' 

'      10,000 

E.  0.  Knoemschild, 

160      * 

'      16,000 
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That  eacK  of  said  defendants  received  the  amount  of 
said  stock  herein  respectively  stated,  and  thereafter 
participated  in  the  business  of  the  said  banking  cor- 
poration so  issuing  the  same,  as  stockholders  of  said 
corporation. 

(8)  **That  said  defendants  turned  over  and  deliv- 
ered to  said  Bank  of  America,  now  American  Bank  & 
Trust  Company,  in  payment  for  said  850  shares  of 
stock,  the  entire  assets,  good-will  and  business  of  the 
said  Mortgage  Guarantee  &  Trust  Company,  which 
were  not  worth  to  exceed  the  sum  of  $3,000.  That  all 
the  directors  and  officers  of  the  said  Bank  of  America, 
now  American  Bank  &  Trust  Company,  were  at  said 
time  directors  and  officers  of  the  Mortgage  Guarantee 
&  Trust  Company,  and  had  actual  knowledge  of  the 
condition  and  affairs  of  said  Mortgage  Guarantee  & 
Trust  Company,  and  of  the  actual  value  of  its  assets, 
good-will  and  business,  and  knew  that  said  assets, 
good-will  and  business  were  not  worth  the  sum  of 
$85,000,  nor  any  other  sum  in  excess  of  $3,000.  That 
said  board  of  directors  of  said  Bank  of  America, 
conspired  among  themselves,  and  with  the  other  de- 
fendants, and  each  and  all  of  said  directors  were 
guilty  of  and  practiced  actual  fraud  upon  all  per- 
sons then  and  thereafter  extending  credit  to  and  doing 
business  with  said  Bank  of  America,  in  purchasing  and 
pretending  to  purchase  said  assets,  good-will  and  busi- 
ness of  said  Mortgage  Guarantee  &  Trust  Company, 
and  in  issuing  therefor  stock  of  the  Bank  of  America 
to  the  par  value  of  the  sum  of  $85,000.  That  each  of 
the  defendants  knew  the  condition  and  affairs  of  said 
Mortgage  Guarantee  &  Trust  Company  and  knew  that 
said  assets,  good-will  and  business  of  said  company 
were  not  worth  the  sum  of  $85,000,  nor  any  other  sum 
in  excess  of  $3,000,  and  conspired  with  the  board  of 
directors  of  said  Bank  of  America  in  the  transfer  of 
said  assets,  good-will  and  business,  and  participated 
in  the  fraud  of  said  directors  of  the  Bank  of 
America,  upon  persons  then  and  thereafter  transact- 
ing business  with  and  extending  credit  to  said  Bank  of 
America,  by  means  of  the  said  fraudulent  transfer  of 
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said  assets,  good-will  and  business  of  the  Mortgage 
Guarantee  &  Trust  Company,  and  the  issuance  of  said 
stock  of  the  Bank  of  America  therefor.  That  said 
board  of  directors  and  said  defendants  made  said 
transfer  of  assets,  good- will  and  business  of  said  Mort- 
gage Guarantee  &  Trust  Company,  and  issued  said 
stock  of  the  Bank  of  America  therefor,  with  the  design 
and  intent,  and  for  the  purpose  of  deceiving  and  mis- 
leading all  persons  doing  business  with  and  extending 
credit  to  said  Bank  of  America,  and  causing  all  such 
persons  to  believe  and  rely  upon  the  belief,  that  said 
Bank  of  America  had  $85,000  par  value  of  stock  actu- 
ally issued  and  fully  paid  for  at  par. 

(9)  ^^That  said  stock  subscription  has  not  been  paid, 
nor  any  part  thereof,  except  by  the  receipt  of  the 
assets,  good-will  and  business  of  the  Mortgage  Guar- 
antee &  Trust  Company  as  hereinabove  alleged,  the 
value  of  which  was  not  more  than  $3,000.  Wherefore 
plaintiff  prays  for  a  decree  that  plaintiflf  do  have  and 
recover  from  oflf  the  defendants,  and  each  of  them,  on 
behalf  of  the  creditors  of  the  American  Bank  &  Trust 
Company  of  Portland,  Oregon,  the  sum  of  $82,000,  to- 
gether with  the  costs  and  disbursements  incurred 
herein,  and  for  such  other  and  further  relief  as  the 
court  may  deem  best  and  in  accordance  with  the  prin- 
ciples of  equity.'' 

The  defendants  Waterbury,  Miller  and  Currie  each 
filed  a  motion  in  this  form : 

'*(1)  That  said  complaint  be  made  to  show  whether 
or  not  all  of  the  stockholders  or  subscribers  to  the 
capital  stock  of  the  American  Bank  &  Trust  Company 
whose  stock  has  not  been  fully  paid  for  have  been  made 
parties  to  this  suit:  (2)  that  it  shall  be  made  to  show 
the  names  of  the  creditors  on  whose  behalf  this  suit  is 
brought,  the  amount  and  nature  of  their  claims,  and 
when  they  became  creditors  of  the  American  Bank  & 
Trust  Company:  and  (3)  that  it  shall  be  made  to  show 
whether  or  not  any  of  the  creditors  upon  whose  behalf 
this  suit  is  brought  were  creditors  on  the  25th  day  of 
September,  1907/' 
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Such  motions  being  denied,  the  same  defendants 
each  filed  a  demurrer  "upon  the  ground  that  the  same 
does  not  contain  facts  sufficient  to  constitute  a  cause 
of  suit.'' 

These  demurrers  being  overruled,  the  defendants 
answered,  and,  replies  thereto  having  been  filed,  a 
trial  was  had  resulting  in  a  judgment  and  decree  as 
follows : 

"This  cause  coming  on  at  this  time  to  be  heard  upon 
motion  of  the  attorneys  for  the  plaintiff  herein  for  a 
decree,  and  it  appearing  to  the  court  at  this  time  that 
this  cause  was  heretofore  duly  tried  and  submitted, 
and  the  court  having  heretofore  made  its  findings  of 
fact  and  conclusions  of  law,  which  were  filed  herein, 
and  the  parties  being  present  in  court,  plaintiff  repre- 
sented by  his  attorneys  C.  M.  Idleman  and  I.  H.  Van 
Winkle,  and  the  defendants  bdng  present  and  repre- 
sented by  their  attorneys  as  shown  by  record,  and  the 
court  being  at  this  time  fully  advised,  now,  therefore, 
upon  the  said  motion  and  in  accordance  with  the  said 
findings  herein, 

"It  is  hereby  ordered,  adjudged  and  decreed  that  the 
plaintiff  herein  have  judgment  against  the  defendants 
G.  W.  Waterbury,  C.  W.  Miller,  S.  Logan  Hays,  John 
E.  Davis  and  E.  C.  Knoernschild,  and  each  of  them  in 
the  sum  of  $75,314.04,  and  also  for  a  decree  against  the 
defendant  W.  A.  Currie  in  the  sum  of  $535.00,  and 
that  the  defendant  Julius  H.  Alexander  be  dismissed 
from  this  cause  with  his  costs  and  disbursements,  and 
that  the  plaintiff  herein  recover  costs  and  disburse- 
ments against  each  and  all  of  said  defendants  except- 
ing J.  H.  Alexander,  and  that  execution  may  issue 
therefor." 

From  this  decree  defendants  Waterbury,  Miller, 
Currie  and  Hays  appeal.  Dismissed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Martin  L.  Pipes,  Mr.  J.  P.  Wvnter,  Mr.  John  M. 


Feb.  1917.]  Sabqent  v.  WATBRBURy.  167 

Pipes,  Mr.  George  A.  Pipes  and  Messrs.  Huston  <&  Hus- 
ton, with  oral  arguments  by  Mr.  Martin  L.  Pipes,  Mr. 
Samuel  B.  Huston  and  Mr.  Winter. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Cicero  M.  IdXeman  and  Mr.  Isaac  H.  Van 
Winkle. 

Messrs.  Joseph  <&  Haney,  for  defendants  Julius  H. 
Alexander  and  John  E.  Davis. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  At  the  outset  it  is  observed  that  the  only  purpose 
of  the  allegation  of  fraud  in  the  complaint  is  to  meet 
the  provision  of  Section  6696,  L.  0.  L.,  relating  to  the 
conclusiveness  of  the  valuation  by  directors  of  prop- 
erty taken  in  payment  of  stock  subscriptions,  and, 
therefore,  the  legal  principles  applicable  to  the  case 
are  not  in  any  manner  to  be  distinguished  from  those 
applicable  in  any  other  case  where  the  individual  lia- 
bility of  stockholders  is  sought  to  be  enforced.  The 
question  to  be  considered  is  the  suflBciency  of  the  com- 
plaint as  against  a  general  demurrer.  Defendants 
contend  that  the  demurrer  should  be  sustained  for  three 
reasons:  (1)  That  the  complaint  fails  to  allege  that 
the  defendants  were  stockholders  at  the  time  the  suit 
was  commenced;  (2)  that  all  stockholders  having  un- 
paid stock  are  indispensable  parties;  (3)  that  it  is 
incumbent  upon  the  plaintiff  to  allege  facts  showing 
an  accounting  of  the  debts  of  the  insolvent  corporation, 
and  an  assessment  of  the  amount  necessary  to  be  col- 
lected upon  such  share  of  unpaid  stock  to  pay  such 
debts. 

2,3.  Considering  these  contentions  in  the  order 
named,  we  first  note  the  fact  that  while  the  complaint 
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alleges  that  the  defendants  subscribed  for  stock  and 
that  it  was  issued  to  them  on  December  31,  1906,  and 
that  they  afterward  participated  in  the  business  of  the 
corporation,  it  is  not  alleged  that  they  were  stock- 
holders when  the  suit  was  commenced  in  August,  1911. 
Since  it  appears  from  the  complaint  that  this  proceed- 
ing is  avowedly  for  the  sole  purpose  of  enforcing  the 
individual  liability  of  stockholders,  because  of  the  lack 
of  other  assets  to  pay  the  debts,  the  authority  of  the 
superintendent  to  prosecute  it  is  derived  from  the  stat- 
ute and  is  found  in  Section  4586,  L.  0.  L.,  as  amended, 
Laws  of  1911,  page  244,  which  says: 

**And  may,  if  necessary  to  pay  the  debts  of  such 
bank,  enforce  the  individual  liability,  if  any,  of  the 
stockholders. ' ' 

Thus  it  is  seen  that  the  plaintiff's  right  to  sue  in  this 
instance  is  limited  to  stockholders.  Plaintiff  insists 
that  the  complaint  is  effectually  aided  by  the  legal  as- 
sumption, **that  a  thing  once  proved  to  exist  continues 
as  long  as  is  usual  with  things  of  that  nature"  (Section 
799,  L.  0.  L.,  subd.  33),  and  cites  a  number  of  authorities 
to  the  effect  that  facts  which  the  law  presumes  need 
not  be  pleaded.  We  have  carefully  examined  all  these 
authorities  and  are  unable  to  discover  where  they  aid 
the  complaint  in  the  present  case.  Bliss  on  Code 
Pleading  (3  ed.),  Sections  175  and  175a,  states  the 
doctrine  thus : 

*^  'When  the  law  presumes  a  fact,  it  should  not  be 
stated';  thus,  the  law  presumes  every  man  innocent  of 
crime  or  of  fraud,  that  he  is  of  good  character,  that  he 
has  capacity  to  contract,  that  he  is  free,  that  he  is  not 
indebted  or  a  bankrupt,  that  he  has  not  been  negligent 
in  the  performance  of  a  duty,  that  his  business  has 
been  transacted  legally.  The  plaintiff  should  not  state 
the  facts  thus  presumed ;  but  if  to  be  put  in  issue,  the 
contrary  averment  must  come  from  the  other  side, 
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although  in  actions  for  injuries  to  character,  some  of 
the  old  common  law  precedents  violate  the  rule  by  un- 
necessarily alleging  the  good  character  of  the  plaintiff. 
The  law  also  presumes  the  fact  of  consideration  in  con- 
tracts evidenced  by  sealed  instruments,  or  by  negotiable 
promissory  notes  or  bills  of  exchange.  Their  execu- 
tion and  delivery  import  consideration;  hence  it  need 
not  be  alleged.  Some  of  the  states  have  extended  the 
scope  of  this  presumption  to  most,  or  all,  written 
promises;  and,  as  to  them,  a  want  of  consideration  is 
but  matter  of  defense :  Section  175. 

*^  These  presumptions  should  not  be  confounded  with 
inferences — ^presumptions  often  called — arising  from 
probative  facts,  the  facts  inferred,  or  presumed,  and 
not  those  going  to  establish  it.  Thus  the  presumption 
that  the  stronger  of  two  drowning  persons  will  survive, 
if  it  exist  at  all,  is,  at  common  law,  one  of  fact,  and,  in 
a  given  case,  the  pleader  should  allege  that,  on,  etc., 
A.  B. — ^the  weaker  person — died,  leaving  his  only  child, 
C.  D. — ^the  stronger  person — as  his  heir  at  law. 
Whether  C.  D.  in  fact  survived,  or  whether  both 
perished  together  is  matter  of  inference  from  all  the 
facts.  So  the  presumption  of  negligence  which  is 
sometimes  drawn  from  the  fact  of  the  injury  is  an 
argumentative  one,  is  an  inference,  and  not  a  presump- 
tion proper,  and  the  pleader  should  allege  the  negli- 
gence. Nor  does  the  rule  embrace  conclusive  pre- 
sumptions'^  Section  175a. 

Counsel  for  plaintiff  are  confounding  the  inference 
that  because  the  defendants  were  stockholders  in  De- 
cember, 1906,  they  were  stockholders  in  1911,  with  a 
presumption  of  a  fixed  fact,  such  as  those  suggested  by 
Mr.  Bliss  in  Section  175,  supra.  In  31  Cyc.  49,  we 
read: 

**But  it  is  not  sufficient  that  a  fact  may  be  inferable 
from  the  facts  pleaded,  where  it  is  not  necessarily  im- 
plied. And  it  has  indeed  been  said  that  under  the 
codes  a  fact  must  be  pleaded  unless  the  law  raises  a 
conclusive  presumption  of  its  existence  from  the  facts 
stated.   In  many  cases,  under  a  rule  of  liberal  construe- 
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tion,  courts  have  held  pleadings  suflScient  which  only 
inferentially  and  by  reasonable  presumption  con- 
tained material  averments,  but  such  inference  or  pre- 
sumption does  not  take  the  place  of  a  positive  averment 
for  all  purposes,  and  if  objection  to  such  pleadings  is 
made  seasonably  and  properly  it  will  be  sustained. '* 

In  Malone  v.  Craig,  22  Tex.  608,  it  is  said  that: 

'*A  petition  should  state  the  plaintiff's  cause  of 
action  by  distinct  averments  and  not  leave  it  to  the 
court  to  deduce  the  existence  of  one  fact  from  the 
statement  of  another.'' 

It  cannot  be  overlooked  that  the  relation  of  the 
defendants  as  stockholders  is  a  vital  element  in  plain- 
tiff's right  to  maintain  the  suit;  that  it  is  just  as  im- 
portant as  the  allegation  in  an  action  in  replevin,  that 
plaintiff  is  entitled  to  the  immediate  possession  of  the 
property.  In  Affierhach  v.  McGovern,  79  CaL  268  (21 
Pac.  837),  it  is  said  that: 

**  A  complaint  to  be  good  must  show  a  cause  of  action 
in  favor  of  the  plaintiff  and  against  the  defendant  ex- 
isting at  the  time  the  action  is  commenced.  This  com- 
plaint does  not  show  this,  but  if  it  states  a  cause  of 
action  at  all,  shows  that  it  existed  more  than  four 
j'-ears  before  the  commencement  of  the  suit,  and  for  that 
reason  the  complaint  is  clearly  bad." 

The  vice  of  such  a  pleading  is  strikingly  apparent  in 
the  case  at  bar  in  the  fact  disclosed  by  the  evidence 
that  of  the  eight  defendants,  only  three  were  actually 
stockholders  when  this  suit  was  conunenced,  and  that 
at  that  time  their  combined  holdings  aggregated  only 
30  out  of  the  850  shares  upon  which  the  suit  is  based. 

4.  Plaintiff  insists  that  the  surrender  of  their  stock 
to  the  corporation  was  a  violation  of  Section  4569, 
L.  0.  L.,  and  void,  and  that  therefore  they  are  still 
the  owners  of  the  stock  so  surrendered.  There  might 
be  some  merit  in  this  contention  if  the  bank  had  per- 
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manently  retired  such  stock  upon  its  surrender,  but  the 
record  discloses  that  it  was  subsequently  reissued,  be- 
ing sold  to  other  persons  and  that  the  very  directors 
who  turned  the  bank  and  its  assets  over  to  the  super- 
intendent of  banks  held  their  office  and  acted  as  stock- 
holders by  virtue  of  their  subsequent  holding  of  some 
of  this  very  stock. 

We  come  then,  to  a  discussion  of  the  second  and 
third  points  which  are  so  related  as  to  be  better  con- 
sidered together.  The  complaint  does  not  plead  the 
taking  of  an  account  and  determination  of  the  total 
unpaid  debts  of  the  bank,  nor  does  it  allege  that  there 
has  been  any  computation  or  determination  of  the 
amoimt  ratably  necessary  to  be  collected  upon  each 
share  of  unpaid  stock  to  raise  an  amount  sufficient  to 
pay  such  debts.  In  Bush  v.  Cartwright,  7  Or.  329,  we 
note  the  following: 

**But  upon  the  other  hand,  we  find  that  there  are 
majiy  cases  in  which  it  has  been  held  that  the  remedy 
is  in  equity,  where  the  rights  of  the  corporation,  the 
stockholders  and  creditors  can  all  be  adjusted  in  one 
suit  upon  the  principles  of  equality  and  justice.  And 
as  the  views  presented  in  these  cases  recommend 
themselves  to  our  consideration  as  the  most  reason- 
able and  appropriate  we  have  concluded  to  adopt 
them.'^ 

In  Harris  v.  The  First  Parish  in  Dorchester,  23 
Pick.  (Mass.)  112,  which  is  cited  with  approval  in 
Bush  V.  Cartwright,  supra,  is  found  the  following 
language : 

**If  actions  at  law  will  lie,  *  •  suits  may  be  multi- 
plied to  an  indefinite  extent.  Each  bill  holder  or  other 
creditor  must  have  his  separate  suit,  and  each  stock- 
holder must  be  sued  separately.  Again,  suits  between 
stockholders  to  adjust  their  contributions,  would  be 
interminable.  If  a  creditor's  demand  be  larger  than 
the  amount  of  stock  owned  by  any  one,  he  must  have 
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several  suits  against  several  individuals  on  the  same 
cause  of  action,  or  lose  a  part  of  his  just  demand.  If 
any  one  stockholder  owned  more  stock  than  was 
needed  to  meet  any  one  claim  made  upon  him,  he  would 
be  liable  to  several  suits. '* 

In  Hodges  &  W\lson  v.  Silver  HUl  Mining  Co.,  9  Or. 
200,  this  court  speaking  by  Mr.  Chief  Justice  Lobd 
says: 

'*To  the  extent  of  the  stock  subscribed  and  unpaid, 
each  stockholder  is  liable  for  the  indebtedness  of  the 
corporation.  It  is  a  several,  distinct  and  limited  lia- 
bility, as  to  which  each  stockholder  stands  alone,  irre- 
spective of  the  amount  for  which  others  are  liable, 
except  that  if  he  pay  more  than  his  proportion  of  such 
debts,  he  may,  as  in  other  cases,  have  contribution 
from  his  co-shareholders.  In  the  absence  of  any  legis- 
lation providing  for  the  enforcement  of  this  liability, 
the  implication  of  law  is  that  the  common  law  would 
supply  a  remedy. 

''Our  predecessors,  however,  conceived  'that  the 
remedy  in  equity,  where  the  rights  of  the  corporation, 
the  stockholders  and  creditors,  could  all  be  adjusted 
in  one  suit,  upon  principles  of  equality  and  justice, 
would  be  more  appropriate,  adopted  the  remedy  in 
equity  for  the  enforcement  of  such  liabilities.  Biish 
V.  Cartwright,  7  Or.  329,  *  *  The  amount  of  stock 
subscribed  and  unpaid  of  each  stockholder  is  more 
than  sufficient,  many  times,  to  liquidate  the  amount 
of  the  judgment  against  the  corporation.  That  fact, 
however,  would  not  make  it  less  oppressive  in  princi- 
ple to  select  some  one  of  the  number  of  defendant 
stockholders,  and  compel  him  to  liquidate  the  judg- 
ment, because  the  amount  of  such  judgment  did  not 
exceed  the  amount  of  his  stock  subscribed  and  not  paid 
in,  as  claimed  in  the  argument.  It  seems  to  us  such 
a  theory  would  frustrate  some  of  "the  principal  objects 
for  which  the  remedy  in  equity  was  adopted;  among 
which  was  that  to  enable  the  court  to  order  such  con- 
tribution amongst  such  stockholders  as  would  be  equi- 
table, to  raise  the  money  to  pay  such  claim.    This 
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mode  secures  the  payment  of  the  indebtedness  ratably, 
fixes,  according  to  the  liability,  the  burdens  of  such 
payment,  and  avoids  the  necessity  of  a  multiplicity  of 
suits/' 

In  Brundage  v.  Monumental  G.  S  S.  M.  Co.,  12  Or. 
322,  324  (7  Pac.  314,  315),  the  same  eminent  jurist 
says: 

**The  constitution  provides  that  *the  stockholders 
of  all  corporations  and  joint  stock  companies  shall  be 
liable  for  the  indebtedness  of  said  corporation  to  the 
amount  of  their  stock  subscribed  and  impaid,  and  no 
more.'  By  this  section  the  liability  of  stockholders  of 
a  corporation  is  limited  to  the  amount  of  their  stpck 
subscribed  and  unpaid ;  and  the  remedy  to  enforce  this 
liability,  it  has  been  held,  is  in  equity,  where  the  rights 
of  the  corporation,  the  stockholders,  and  all  the 
creditors  can  be  adjusted  in  one  suit.  {Ladd  v.  Cart- 
Wright,  7  Or.  329;  Hodges  v.  Silver  Hill  M.  Co.,  9  Or. 
200.)  •  •  The  liability,  therefore,  of  the  stockholders 
upon  their  unpaid  subscription  to  the  capital  stock 
being  a  trust  fund  in  equity  for  the  payment  of  the 
debts  of  the  corporation,  all  the  creditors  are  entitled 
to  share  in  it.  As  a  result  of  this  doctrine,  the  gen- 
eral proposition  is  well  sustained  by  the  authorities 
that  a-  judgment  creditor  of  the  corporation,  who  has 
exhausted  his  remedy  at  law,  may  maintain  a  suit 
in  equity  in  his  own  behalf,  and  in  behalf  of  such  other 
creditors  of  the  corporation  as  may  unite  to  become 
parties  with  him,  against  the  corporation  and  its 
delinquent  stockholders,  and  have  a  decree  that  an  ac- 
count of  the  assets  and  debts  of  the  corporation  be 
taken,  and  that  the  stockholders  pay  in  and  account  for 
so  much  as  may  be  due  from  them  respectively  to  the 
corporation  on  accoimt  of  their  capital  stock  as  will 
be  sufficient  to  pay  the  debts  represented  by  the  plain- 
tiff and  such  other  creditors  as. may  join.  *  *  When 
the  object  of  the  bill  is  to  settle  or  wind  up  the  affairs 
of  the  corporation  which  is  insolvent,  and  it  becomes 
necessary  to  ascertain  the  whole  amount  of  the  in- 
debtedness and  to  whom  due,  and  also  who  are  liable 
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to  contribute  upon  their  unpaid  stock  subscriptions, 
the  necessity  of  bringing  the  suit  in  the  name  and  for 
the  benejSt  of  all  the  creditors  of  the  corporation,  and 
against  all  tie  stockholders  found  within  the  jurisdic- 
tion, is  conceded.^* 

5.  Eeferring  to  the  opinion  just  quoted,  plaintiff  in- 
sists that  this  is  not  a  winding  up  suit  but  simply  a 
proceeding  to  collect  a  debt  due  to  the  corporation. 
We  cannot  agree  with  this  position,  for  it  appears 
from  the  allegations  of  the  complaint  that  the  debts 
of  the  bank  are  nearly  $100,000 ;  that  its  entire  assets 
do  not  exceed  $10,000;  and  that  it  is  necessary,  in 
order  to  pay  the  debts  of  the  bank,  to  enforce  the 
individual  liability  of  the  stockholders.  In  addition  to 
these  conditions,  the  allegations  of  paragraph  4  of  the 
complaint  are  as  follows: 

**That  on  or  about  the  18th  day  of  December,  1911, 
plaintiff,  upon  examination  of  said  American  Bank  & 
Trust  Company,  in  his  capacity  as  superintendent  of 
banks  of  the  State  of  Oregon,  found  the  same  to  be 
insolvent,  and  thereupon,  on  said  day,  said  bank  placed 
its  business  and  assets  under  the  control  of  plaintiff 
to  be  liquidated,  by  posting  a  notice  on  its  door  as 
follows:  'This  bank  is  in  the  hands  of  the  Superin- 
tendent of  Banks,'  and  the  board  of  directors  of  said 
bank  in  writing  requested  said  plaintiff  to  take  charge 
of  the  same,  and  immediately  an  executive  oflBcer  of 
said  bank  notified  plaintiff  of  such  action,  personally 
and  in  person  and  delivered  to  plaintiff  the  said  writ- 
ten request  of  said  board  of  directors ;  and  upon  said 
action  of  said  bank  and  the  written  request  of  its  board 
of  directors,  plaintiff  took  possession  of  all  of  the 
assets,  property  and  affairs  of  said  banking  corpora- 
tion, and  ever  since  said  day  has  been  and  now  is  in 
possession  of  said  banking  corporation  and  of  all  of 
its  property  and  assets  of  every  kind  for  the  purpose 
of  liquidating  and  settling  up  its  business,  and  is  pro- 
ceeding with  said  liquidation  and  settlement,  and  in 
the  collection  of  all  money  and  of  all  credits  due,  and 
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to  become  due  to  the  said  corporation,  and  paying  its 
liabilities  so  far  as  funds  are  realized  thereforV' 

It  follows  that  this  proceeding  is  merely  a  step  in 
the  process  of  winding  up  the  affairs  of  the  corpora- 
tion, and  does  not  bear  any  likeness  to  the  case  of  a 
creditor  seeking  to  recover  his  claim  against  a  delin- 
quent stockholder. 

In  Lane's  Appeal,  105  Pa.  St.  49  (51  Am.  Bep.  166), 
which  appears  to  be  a  leading  case  upon  this  question, 
we  find  the  doctrine  expressed  thus : 

'*Now  it  is  manifest  upon*  the  plainest  principles, 
that  in  the  case  of  an  insolvent  corporation,  all  of 
whose  assets  are  exhausted  except  its  unpaid  capital 
stock,  there  can  be  no  recovery  against  a  delinquent 
stockholder  until  a  call  or  assessment  has  been  made 
upon  him  fixing  the  amount  he  is  required  to  pay. 
Prior  to  insolvency  this  might  be  done  by  the  corpora- 
tion if  it  is  not  disabled  by  the  special  terms  of  the 
subscription  contract.  But  when  insolvency  and  ex- 
haustion of  assets  exist,  the  unpaid  capital  is  not  avail- 
able to  any  one  creditor  in  satisfaction  of  his  debt, 
because  then  the  whole  amount  of  the  unpaid  capital 
is  a  trust  fund  which  does  not  belong  to  the  corpora- 
tion, but  to  the  whole  body  of  its  creditors.  Hence, 
whether  the  proceeding  originates  in  the  name  of  one, 
or  of  several,  or  of  all  the  creditors,  the  result  is  the 
same  in  each.  The  capital,  when  recovered,  inures  to 
the  benefit  of  all,  and  must  be  distributed  among  all 
ratably.  Before  any  recovery  can  be  had  in  such  pro- 
ceedings, no  matter  of  what  particular  form,  there 
must  be  an  assessment  made  by  a  competent  authority. 
The  necessity  for  an  assessment  arises  from  the  con- 
sideration that  only  so  much  of  the  unpaid  capital  can 
be  called  in  as  is  required  for  the  payment  of  the  un- 
satisfied debts.  If  the  whole  unpaid  capital  is  not 
required  the  whole  cannot  be  called.  In  order  to 
ascertain  how  much  is  required  there  must  be  an  ac- 
count of  debts,  assets  and  unpaid  capital  taken,  and 
then  a  decree  for  an  assessment  of  the  amount  due  by 
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each  stockholder.  Thus  in  Mann  v.  Pentz,  3  N.  Y. 
423,  the  court  said:  'This  liability  (for  unpaid  capital) 
is  only  incurred  when  the  capital  paid  in  is  not  suffi- 
cient to  satisfy  the  debts  against  the  corporation,  and 
then  only  to  an  amount  sufficient  to  satisfy  such  debts. 
It  is  therefore  necessary  that  an  account  of  the  assets 
and  of  the  debts  should  be  taken,  of  the  amount  of 
capital  remaining  unpaid  upon  the  shares,  and  the 
amount  unpaid  by  each  stockholder,  in  order  that  they 
may  be  made  equally  liable.*  '' 

In  Myers  v.  Seeley,  10  Nat.  Bank.  Reg.  411  (Fed. 
Cas.  No.  9994),  it  is  said: 

** Bills  by  creditors  who  have  judgments  against  a 
corporation  have  been  sustained  against  the  corpora- 
tion and  its  stockholders.  Said  bills  being  framed  in 
the  name  of  the  judgment  creditors  and  of  all  others 
who  may  choose  to  come  in  and  be  made  parties 
thereto.  In  such  cases  the  decree  has  been  for  an  ac- 
count to  be  taken  of  the  debts  and  assets  of  the  cor- 
poration, for  the  appointment  of  a  receiver,  to  whom 
the  stockholders  and  officers  are  ordered  to  pay  and 
account  respectively  for  so  much  of  the  assets  and 
capital  stock  as  are  necessary  to  pay  the  debts  due  to 
the  creditors ;  the  assets  thus  collected  and  received  to 
be  applied  by  the  receiver  in  discharge  of  the  debts. 
The  reason  of  that  rule  is  that  the  unpaid  subscrip- 
tions are  assets  applicable  to  the  payment  of  corporate 
debts  which  the  corporate  authorities  may  call  in  for 
corporate  purposes.  If  there  are  adequate  assets 
other  than  said  calls,  then  the  creditor  has  no  legal  or 
equitable  right  to  insist  upon  such  calls.  Primarily, 
the  amount  due  on  subscriptions  is  a  debt  to  the  cor- 
poration which  it  alone  can  enforce  and  unless  the 
corporation  is  without  other  assets  to  meet  its  obliga- 
tions, and  fails  to  make  the  needed  calls,  creditors 
cannot  interpose.  When  the  facts  justify  their  inter- 
position, an  account  of  assets  and  debts  should  be 
taken  in  order  that  it  may  be  known  what,  if  any,  calls 
should  be  made.  No  further  call  should  be  made  than 
what  is  sufficient,  together  with  the  other  assets,  to 
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meet  all  debts ;  for  the  bill  by  creditors,  cannot  reach 
beyond  the  satisfaction  of  their  demands.  They  have 
no  other  equity." 

These  authorities  not  only  represent  the  doctrine 
upheld,  as  we  think,  by  the  weight  of  authority,  but 
are  supported  by  sound  reason  and  the  fundamental 
principles  of  equity.  The  allegations  of  the  complaint 
disclose  a  corporation  in  a  condition  of  hopeless  in- 
solvency. For  this  reason  it  was  voluntarily  turned 
over  to  the  superintendent  of  banks  and  every  pro- 
ceeding which  he  institutes  is  a  step  in  the  process  of 
winding  up  its  aflFairs.  He  cannot  proceed  in  the  man- 
ner undertaken  here.  If  he  could,  he  might  secure 
judgments  far  in  excess  of  the  demands  of  the  cred- 
itors in  whose  behalf  he  sues,  and  to  which  no  rules 
of  equity  or  justice  entitle  him.  Much  was  said  in  the 
argument  as  to  the  case  of  Sargent  v.  American  Bank 
S  Trust  Co.  et  al.,  80  Or.  16  (154  Pac.  759),  as  having 
a  controlling  influence  upon  the  conclusions  to  be 
reached  in  this  case,  but  the  history  of  the  two  is  so 
widely  different  as  to  render  the  former  of  practically 
no  value  in  the  determination  of  the  questions  here 
considered.  The  suit  is  therefore  dismissed  without 
prejudice  to  any  further  proceeding  not  inconsistent 
with  the  views  herein  expressed.  Dismissed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Burnett 
and  Mr.  Justice  Harris  concur. 

88  Dr.— IS 
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Denied  February  27,  1917. 

On  Petition  for  Reheabino. 

(163  Pac.  4ie.) 

Petition  for  rehearing  denied. 

Mr.  Martin  L.  Pipes,  Mr.  Samuel  B.  Huston,  Mr. 
J.  P.  Winter,  Mr.  John  M.  Pipes,  Mr.  George  A.  Pipes, 
and  Mr.  Oliver  B.  Huston,  for  appellants. 

Mr.  Cicero  M.  Idleman  and  Mr.  Isaac  H.  Van  Win- 
kle, for  respondent  Sargent. 

Messrs.  Joseph  <&  Haney,  for  defendants  Julius  H. 
Alexander  and  John  E.  Davis. 

No  appearance  for  defendant  E.  C.  Knoernschild. 

Department  1.  Mb.  Justice  Bubnbtt  delivered  the 
opinion  of  the  court. 

The  plaintiff  has  filed  a  petition  for  rehearing  of 
this  cause,  the  leading  feature  of  which  is  an  endeavor 
to  make  the  decision  of  Sargent  v.  American  Bank  £ 
Trust  Co.,  80  Or.  16  (154  Pac.  759,  156  Pac.  431),  of 
controlling  influence  for  his  contention  here.  That 
case  is  also  known  as  the  Balston  case,  as  he  was  the 
principal  defendant,  and  will  be  so  designated  for  con- 
venience in  discussion.  The  two  cases  may  be  thus 
distinguished:  The  defendants  here  signed  the  sub- 
scription paper  set  out  in  the  complaint  as  original 
direct  subscribers  to  the  capital  stock  of  the  bank.  All 
this  occurred  before  the  concern  began  business  as  a 
bank,  for  it  is  recited  in  the  same  pleading  that  the 
corporation  was  formed  March  15,  1906 ;  that  the  sub- 
scription paper  was  signed  November  12,  1906;  and 
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that  the  institution  was  engaged  in  business  from 
January  1,  1907,  until  December  18,  1911,  at  which 
last  named  date  the  plaintiff  took  control.  On  the 
other  hand,  after  the  bank  was  a  going  concern  it 
made  a  contract  with  Ralston  on  May  2, 1908,  whereby 
it  bartered  to  him  and  he  traded  for  some  shares  of 
its  stock  which  were  then  its  property  or  which  at  least 
it  had  in  some  manner  acquired  from  its  stockholders. 
The  latter  transaction  is  substantially  the  same  as  if 
the  bank  had  been  the  owner  of  a  carload  of  pig  iron 
or  a  block  of  municipal  bonds  which  it  had  sold  to  Ral- 
ston and  he  had  given  but  not  paid  his  note  therefor. 
The  bank  examiner  in  charge  of  the  concern  could  sue 
on  the  note  the  same  as  if  given  for  borrowed  money. 
In  fact  to  all  intents  and  purposes  he  sued  to  recover 
from  Ralston  the  contract  price  of  the  stock  he  bought 
but  did  not  pay  for. 

The  par  value  of  the  stock  was  $100  a  share.  If 
Ralston  had  agreed  to  pay  the  bank  $150  a  share  the 
plaintiff  could  have  recovered  that  amount.  Likewise, 
if  the  purchase  price  had  been  fixed  at  $75  a  share,  that 
would  have  been  the  limit  of  the  plaintiff's  recovery. 
The  principle  is  not  changed  by  the  fact  that  the  con- 
tract price  was  fixed  at  the  par  value.  It  is  true  that 
the  allegation  in  Ralston 's  case  was  that  he  ''sub- 
scribed" for  the  stock,  but  the  evidence  was  to  the 
effect  and  the  court  expressly  found  that  he  purchased 
it  and  hence  in  a  proceeding  to  recover  the  contract 
price  whether  at,  above  or  below  par,  the  balance  due 
theroon  is  all  that  the  plaintiff  can  recover. 

7.  In  Ralston 's  case  we  note,  indeed,  it  is  averred 
that  the  suit  was  instituted  '*on  behalf  of  all  the  cred- 
itors" of  the  bank.  That,  however,  adds  nothing  to 
the  matter.  It  would  be  for  the  benefit  of  creditors 
just  the  same  if  the  superintendent  of  banks  had  sued 
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Jones  on  his  note  given  to  the  bank  for  borrowed 
money.  In  short,  Ralston 's  liability  involved  in  that 
case  was  for  a  debt  to  the  corporation  contracted  with 
it  after  it  became  a  going  concern.  Waterbury's  lia- 
bility here  is  upon  his  promise  to  contribute  directly 
to  the  capital  stock.  The  former  is  absolute  for  the 
amount  he  agreed  to  pay.  The  latter  is  provisional, 
measured  by  what  may  be  required  to  make  up  the 
deficiency  of  other  assets  for  payment  of  debts. 

8.  As  clearly  pointed  out  by  Mr.  Justice  Benson,  it 
is  a  rule  that  in  a  proceeding  to  wind  up  a  corporation, 
subscriptions  to  the  capital  stock  must  be  enforced 
pro  rata  and  only  so  far  as  may  be  necessary  to  liqui- 
date the  indebtedness  after  an  account  has  been  taken 
and  the  balance  is  settled.  In  liquidation  the  plaintiff 
bank  examiner  may  realize  in  full  for  a  debt  owing  by 
any  individual  to  the  bank;  while  upon  subscriptions 
to  the  capital  stock  he  may  recover  only  from  all 
delinquents  pro  rata  and  no  more  than  enough  to  piece 
out  the  other  assets  of  the  institution  to  pay  its  debts. 
If  Ralston  *' bought*'  stock  from  the  bank  as  distin- 
guished from  *' subscribing'*  originally  for  it,  he  must 
pay  the  price.  He  might  have  purchased  fully  paid-up 
stock  or  some  upon  which  there  was  an  unpaid  balance 
or  subscription.  In  the  latter  instance,  no  matter 
what  price  he  paid,  he  took  it  cum  onere  and  he  would 
have  to  respond  pro  rata  like  any  other  stockholder 
in  a  liquidation  suit  if  he  was  yet  holding  it  at  the 
commencement  of  that  litigation.  It  is  easy  to  con- 
ceive a  case  where  an  individual  purchasing  on  credit 
from  a  corporation^  and  still  holding  a  block  of  its 
partly  paid-up  stock  would  be  a  proper  party  defend- 
ant to  an  action  against  him  alone  by  the  liquidation 
oflScer  to  recover  the  full  purchase  price  as  well  as  a 
defendant  in  a  suit  against  all  stockholders  to  recover 
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from  them  proportionately  enough  to  discharge  the 
corporate  debts  and  wind  np  the  concern,  but  no  more. 

9.  Much  stress  is  laid  in  the  petition  for  rehearing 
on  the  presumption  '*that  a  thing  once  proved  to  exist 
continues  as  long  as  is  usual  with  things  of  that 
nature*':  L.  0.  L.,  §  799,  subd.  33.  The  plaintiff's 
argument  is  that  it  having  been  alleged  that  the  de- 
fendants were  stockholders  once  upon  a  time,  that  is, 
when  the  stock  was  issued  to  them,  it  follows  that  they 
are  stockholders  even  to  the  beginning  of  the  suit  in 
the  absence  of  any  contrary  showing.  This  would  be 
true  if  it  were  inherent  in  a  share  of  stock,  as  a  law 
of  its  nature,  that  once  private  ownership  attached 
thereto,  that  relation  would  continue  for  any  definite 
time,  as  do  the  four  seasons,  the  period  of  gestation 
and  the  like.  Duration,  however,  is  not  an  invariable 
attribute  of  ownership  in  shares  of  stock. 

10.  Moreover,  the  presumption  named  is  a  rule  of  evi- 
dence and  not  of  pleading.  In  a  proper  case  it  may  be 
used  as  a  means  of  proving  a  well-stated  allegation, 
but  it  cannot  usurp  the  place  of  averment.  Temple- 
ton  V.  Bochler,  73  Or.  494  (144  Pac.  405),  cited  by 
plaintiff  on  this  point,  was  a  case  where  a  chattel 
mortgagor  sued  his  mortgagee  for  an  accounting  of 
the  proceeds  of  the  sales  of  the  personalty  involved 
and  charged,  among  other  things,  that  the  latter  had 
converted  a  portion  to  his  own  use.  Present  owner- 
ship of  the  property  was  not  directly  involved.  The 
presumption  was  used  in  the  opinion  solely  as  a  rule 
of  evidence  and  not  of  pleading.  Again  in  Casto  v. 
Murray,  47  Or.  57  (81  Pac.  883),  the  substance  of  the 
complaint  was  that  the  defendant,  being  at  the  time 
the  owner  of  a  stallion,  contracted  with  the  plaintiff  on 
August  26,  1903,  that  the  latter  was  to  keep  the  horse 
until  August  15,  1904,  and  that  on  January  26,  1904, 
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prior  to  the  expiration  of  the  stipulated  period  the 
defendant  wrongfully  took  the  animal  from  plaintiff's 
possession  in  Marion  County  and  still  wrongfully  de- 
tained him  there.  All  the  court  held  in  that  case  was 
in  substance  that  enough  was  alleged  to  show  that 
the  plain tiflF's  possessory  right  to  the  property  had 
been  violated.  That  precedent  might  be  applicable 
here  if  in  the  present  instance  it  appeared  that  when 
the  defendants  took  the  stock  for  which  they  sub- 
scribed they  covenanted  to  keep  it  until  the  corpora- 
tion should  be  dissolved  or  until  a  date  subsequent  to 
the  commencement  of  this  suit;  but  there  is  no  such 
pretension. 

11-13.  It  is  against  those  who  hold  stock  at  the  time 
that  the  plaintiff  is  entitled  to  proceed  under  Section 
4586,  L.  0.  L.,  as  amended  by  Chapter  171,  Laws  of 
1911,  p.  244,  empowering  him  *4f  necessary  to  pay  the 
debts  of  such  bank  to  enforce  the  individual  liability, 
if  any,  of  the  stockholders.**  The  fund  thus  to  be  ac- 
quired is  in  the  nature  of  a  reserve  to  be  called  in  and 
applied  when  the  other  assets  of  the  bank  are  ex- 
hausted and  a  balance  of  indebtedness  remains  unpaid. 
In  such  a  case  all  the  stockholders  should  be  made  par- 
ties and  the  court  should  ascertain  and  decree  the 
proportional  amount  each  one  should  pay  toward  liqui- 
dation of  the  balance  of  the  bank's  liabilities  already 
ascertained.  It  is  in  this  sense  that  we  must  read 
and  understand  the  language  of  the  former  opinion 
about  levying  an  assessment.  All  that  is  stated  in  the 
complaint  might  have  happened  as  there  averred  and 
still  the  defendants  legitimately  might  not  be  stock- 
holders when  the  bank  went  into  liquidation  under  the 
superintendent  of  banks. 

14.  It  matters  not  for  the  purposes  of  this  case  that 
the  law  requires  one  half  the  capital  to  be  paid  in  be- 
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fore  a  bank  begins  business  and  the  remainder  within 
six  months  thereafter.  This,  indeed,  constitutes  an 
assessment  by  operation  of  law,  but  none  the  less,  while 
unpaid,  the  liability  thereon  is  a  chose  in  action  from 
which  is  to  be  derived  the  reserve  fund  already  men- 
tioned applicable  only  to  make  up  a  deficiency  after 
the  exhaustion  of  other  assets.  This  is  a  suit  calling 
for  contributions  to  the  reserve  fund  of  the  moribund 
corporation.  The  Ealston  case  was  in  reality  a  pro- 
ceeding to  recover  a  debt  due  the  bank.  The  recovery 
in  the  Ralston  case  will  do  much  to  lessen  the  wholly 
dijfferent  liability  which  the  plaintiflF  would  enforce  in 
this  suit.  This,  however,  must  be  brought  against 
those  who  hold  stock  upon  which  there  is  an  unpaid 
balance  of  the  par  value  subscribed. 
The  petition  for  rehearing  is  denied. 

Dismissed.    Beheabing  Denied. 

Mb.  Justice  Moore,  Mb.  Justice  Benson  and  Mb. 
Justice  Habbis  concur. 


Argued  December  27,  1916,  reversed  February  6,  rehearing  denied 
March  6,  1917. 

FOGABTY  V.  HUNTEB.* 

(162  Pac.  964.) 

Ooiporationfl — Stock  Subscription — Contract — Security  or  Payment. 

1.  A  contract  whereby  the  owner  of  property  conveyed  it  to  a 
trustee  for  a  corporation,  subject  to  a  mortgage  thereon,  and  to  a 
contract  for  the  sale  thereof,  and  received  shares  of  stock  in  the  cor- 
poration, which  contract  expressly  provided  that  the  note  given 
by  the  trustee  to  the  corporation  for  the  purchase  price  of  the  land 

•The  question  of  payment  for  stock  in  a  corporation  by  transfer 
of  property  is  discussed  in  a  note  in  42  L.  B.  A.  597. 

On  right  of  corporation  to  purchase  its  own  shares  of  stock,  see 
notes  in  61  L.  B.  A.  621;  25  L.  B.  A.  (N.  S.)  50;  30  L.  B.  A.  (N.  S.) 
694;  44  If.  B.  A.  (K.  S.)   156.  Repokteb. 
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was  to  be  paid  only  out  of  the  proceeds  of  the  sale  of  the  land, 
was  a  sale  of  the  stock  paid  for  by  the  conveyance  of  the  land,  not  a 
sale  for  a  price  secured  by  the  conveyance. 

OorporatlonB — Stock— Payment  in  Property. 

2.  Under  the  law  of  "^'ashington,  subscriptions  to  the  stock  of  a 
corporation  organized  in  that  state  can  be  paid  in  property,  which  is 
considered  in  good  faith  by  the  parties  as  equivalent  to  the  value 
of  the  stock. 

[As  to  what  may  be  received  in  payment  for  subscription  to 
stock  where  payment  is  required  in  "cash/'  see  note  in  Ann.  Oas. 
19126,  480.] 

Corporations — Stock — ^Repurchase  by  Oorporatlon. 

8.  In  a  contract  whereby  a  corporation  agreed  to  resell  part  of  the 
stock  subscribed  for  by  a  purchaser,  an  agreement  that  on  its  fail- 
ure to  make  such  resale  the  corporation  would  pay  for  the  stock  out 
of  the  proceeds  of  the  sale  of  land  conveyed  to  it  by  the  subscriber 
in  payment  for  the  stock  is  an  agreement  by  the  corporation  in- 
directly to  purchase  its  own  stock,  and  is  ultra  vires  and  void  where 
the  laws  of  the  state  in  which  it  was  incorporated  forbade  it  from 
purchasing  its  own  stock. 

Corporations— Contract— Ultra  Vires  ProTlsionr— Effect. 

4.  The  invalidity  of  that  provision  merely  because  it  was  ultra 
vires  does  not  vitiate  the  whole  contract  nor  render  the  subscriber 
liable  to  thcT  corporation  for  the  amount  paid  him  by  it  for  a  resale 
of  part  of  the  stock  nor  require  him  to  repay  the  amount  received 
by  him  as  dividends  on  stock  of  another  corporation  issued  in  ex- 
change for  his  stock. 

Mortgages^-Payment  by  Mortgagor— Oonyeyance  Subject  to  Mort- 
gage—Subrogation. 

5.  The  owner  of  a  tract  of  land  mortgaged  it  and  then  entered 
into  a  contract  for  its  sale  on  a  commission  by  a  broker  who  was 
to  become  entitled  to  the  balance  of  the  land  after  the  owner  re- 
ceived a  stipulated  sum  from  the  sale  made.  Thereafter  the  owner 
transferred  the  land  and  his  rights  under  the  contract  with  the 
broker  to  a  trustee  for  a  corporation  in  exchange  for  stock  in  the 
corporation  at  a  value  fixed  as  the  amount  he  was  to  receive  from 
the  broker  less  the  amount  of  the  mortgage.  This  conveyance  was 
expressly  made  subject  to  the  mortgage.  Thereafter  the  owner  to 
protect  himself  was  required  to  pay  the  amount  of  the  mortgage,  and 
he  had  it  assigned  to  a  third  party  as  trustee  for  him.  In  the  mean- 
time the  broker  had  failed  to  perform  his  contract,  and  it  was  for- 
feited according  to  its  terms.  Held  that,  the  rights  under  the  con- 
tract having  passed  to  the  trustee  for  the  corporation,  the  owner  did 
not  have  title  to  the  lands  so  as  to  make  his  payment  of  the  mort- 
gage a  satisfaction  of  it,  and  he  was  entitled  by  subrogation  to  en- 
force it  against  the  corporation. 

Bubrogatlonr-Payment  by  Mortgagor— Lien  for  Taxes. 

6.  In  such  a  case  the  owner  could  also  foreclose  the  mortgage  for 
the  amount  paid  by  him  to  discharge  the  lien  for  taxes,  the  mort- 
gage providing  that  in  the  event  of  the  failure  of  the  mortgagor  to 
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pay  Buch  taxes,  the  mortgagee  might  do  bo,  and  the  amount  paid 
shoold  then  become  secured  by  the  mortgage. 

Tlnuta — Oonveyance  of  Title — Selection  by  Vendor. 

7.  Where  the  owner  of  a  tract  of  land  subject  to  a  mortgage  con- 
tracted to  convey  all  except  a  certain  quantity  thereof  to  be  selected 
by  him  to  a  trustee  for  a  corporation  which  agreed  to  pay  the  mort- 
gage out  of  the  proceeds  of  sales  of  the  land,  the  title  to  the  reserved 
land  after  it  was  selected  by  the  former  owner  was  held  by  the  trustee 
as  a  naked  trust,  and  he  can  be  compelled  to  convey  the  title  to  the 
former  owner. 

From  Multnomah:  Hbney  E.  McGinn,  Judge. 

This  is  a  suit  by  H.  B.  Fogarty,  substituted  for 
R.  L.  Donald,  against  Frank  T.  Hunter,  Cornelia  H. 
Hunter,  the  Empire  Life  Insurance  Company,  the 
Spanton  Company,  Theodore  J.  Seufert,  Mary  Seu- 
fert,  William  A.  Healy  and  Frank  S.  Healy,  in  which 
suit  W.  E.  Crawford  and  M.  D.  Haynes  intervene  as 
receivers  of  the  Empire  Life  Lisurance  Company. 

Department  1.    Statement  by  Mb.  Justice  Bean. 

Plaintiff  seeks  by  his  first  cause  of  suit  to  foreclose 
as  a  first  lien  a  mortgage  of  $30,000,  with  interest 
and  attorney  ^s  fees,  upon  certain  real  estate  described 
in  the  complaint;  and  by  a  second  cause  of  suit  to 
foreclose  a  second  lien  of  $35,000,  with  interest  and 
attorney  *s  fees,  on  said  real  property  with  the  excep- 
tion of  32  lots. 

The  defendant,  the  Empire  Life  Insurance  Company, 
and  the  intervening  defendants,  W.  E.  Crawford  and 
M.  D.  Haynes,  receivers  of  that  company,  allege  in  the 
answer  that  the  contract  is  a  Washington  one  executed 
and  to  be  governed  by  the  laws  of  that  state,  and  by  a 
cross-complaint  assert  that  they  are  entitled  to  have 
the  trust  deed  executed  by  Joseph  M.  Healy  to  Frank 
T.  Hunter  declared  to  be  a  mortgage  in  the  sum  of 
$270,000,  interest  and  attorney ^s  fees,  and  foreclosed; 
that  the  same  is  prior  and  superior  to  all  the  claims 
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**  excepting  only  the  mortgage  of  Realty  Associates  of 
Portland,  Oregon,  provided  it  shall  be  shown  by  due 
and  suflScient  proof  herein  that  the  plaintijff  is  the 
owner  and  holder  thereof  for  a  valuable  consideration, 
and  the  amount  due  thereon,  principal  and  interest, 
shall  be  established  by  due  and  legal  proof/' 

As  a  second  further  answer  and  cross-complaint  they 
allege  that  they  are  entitled  to  recover  $7,000  paid 
by  the  insurance  company  to  Realty  Associates  as  in- 
terest on  the  $30,000  mortgage  before  it  was  assigned 
to  Healy,  and  to  be  subrogated  to  the  rights  of  the 
Realty  Associates  to  that  amount,  with  interest. 

For  a  third  further  separate  answer  and  defense  it 
is  averred: 

**That  said  alleged  agreement  on  the  part  of  the 
defendant  the  Empire  Life  Insurance  Company  to 
resell  for  the  said  defendant  Joseph  M.  Healy,  7,500 
shares  of  the  capital  stock  of  the  defendant  the  Empire 
Life  Insurance  Company,  so  subscribed  for  by  the  said 
defendant  Joseph  M.  Healy,  was  given  solely  in  con- 
sideration of  the  agreement  on  the  part  of  the  defend- 
ant Joseph  M.  Healy  to  pay  to  the  said  defendant  the 
Empire  Life  Insurance  Company  the  sum  of  $270,000 
for  the  13,500  shares  of  the  capital  stock  of  the  defend- 
ant the  Empire  Life  Insurance  Company*';  and  that 
there  has  been  a  failure  of  consideration  for  the  al- 
leged agreement  to  resell  the  stock  as  Healy  has  failed 
to  pay  the  $270,000. 

For  a  fourth  separate  answer  and  defense  it  is 
asserted  : 

''That  during  the  latter  part  of  the  year  1911,  de- 
fendant Joseph  M.  Healy  sold  and  delivered  all  of  his 
stock,  in  the  defendant  the  Empire  Life  Insurance 
Company,  to  the  Columbus  Securities  Company,  a  New 
Jersey  corporation,  and  that  at  the  same  time  and  as 
a  part  of  the  same  transaction  Merchants'  National 
Bank  of  Portland,  which,  under  some  arrangement 
with  defendant  Joseph  M.  Healy,  had  certain  shares 
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of  the  capital  stock  of  said  defendant  the  Empire 
Life  Insurance  Company  belonging  to  said  defendant 
Joseph  M.  Healy  as  collateral  security  for  certain  in- 
debtedness and  liability  to  it  from  said  Joseph  M. 
Healy,  exchanged,  with  the  consent  of  the  said  defend- 
ant Joseph  M.  Healy,  the  shares  of  the  capital  stock 
of  said  defendant  the  Empire  Life  Insurance  Com- 
pany so  held  by  it  as  collateral  security  for  the  indebt- 
edness and  liability  of  the  said  defendant  Joseph  M. 
Healy,  to  it,  for  stock  in  the  Columbus  Securities  Com- 
pany, a  New  Jersey  corporation/' 

They  set  forth  the  contract  between  the  Columbus 
Securities  Company  and  Healy,  and  aver  that  by  rea- 
son of  the  premises  the  insurance  company  is  relieved 
from  any  further  obligation  to  sell  the  stock  of  the 
defendant  Healy  and  placed  beyond  power  to  comply 
with  the  contract  of  July  27,  1910,  in  that  respect. 

As  a  fifth  separate  answer  these  defendants  pleaded 
that  the  contract  of  July  27,  1910,  and  that  of  June 
6,  1911,  referred  to  in  the  complaint,  are  Washing- 
ton contracts  governed  by  the  laws  of  that  state, 
which  statutes  are  set  forth  in  the  answer.    They  aver : 

**That  the  alleged  indebtedness  of  the  defendant  the 
Empire  Life  Insurance  Company  to  defendant  Joseph 
M.  Healy  arose  by,  through  and  under  the  attempted 
agreement,  if  at  all,  on  the  part  of  the  defendant  the 
Empire  Life  Insurance  Company,  in  said  instrument 
of  July  27,  1910,  to  purchase  its  own  stock. 

'^That  said  agreement  of  July  27,  1910,  between  the 
defendant  the  Empire  Life  Insurance  Company  and 
the  defendant  Joseph  M.  Healy,  more  particularly 
referred  to  in  *  *  the  second  cause  of  action  stated 
in  the  complaint,  in  so  far  as  it  was,  or  could  be,  con- 
strued to  be,  either  in  law  or  in  equity,  an  agreement 
on  the  part  of  defendant  the  Empire  Life  Insurance 
Company,  to  purchase  its  own  stock,  either  by  the 
payment  of  money  or  by  authorizing  the  said  Frank 
T.  Hunter,  trustee,  to  sell  the  said  mortgaged  property 
described  in  said  agreement  and  turn  over  the  proceeds 
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of  said  sales,  either  in  cash  or  securities,  to  the  de- 
fendant Joseph  M.  Healy,  in  exchange  for  its  stock, 
was,  and  is,  by  and  under  the  laws  of  the  state  of 
Washington,  above  quoted  and  referred  to,  void  as 
against  public  policy,  illegal,  fraudulent  and  ultra 
vires  to  the  power  of  the  defendant  the  Empire  Life 
Insurance  Company,  and  should  be  set  aside  and  held 
for  naught. 

'*  That  the  alleged  contract  referred  to  and  attempted 
to  be  set  up  in  paragraph  XI  of  the  second  cause  of 
action  stated  in  the  complaint,  under  the  alleged  date 
of  June  6,  1911,  was,  and  is,  by  and  under  the  laws 
of  the  state  of  Washington  above  quoted  and  referred 
to,  without  consideration,  void  as  against  public  policy, 
illegal,  fraudulent,  and  ultra  vires  to  the  powers  of 
the  defendant  the  Empire  Life  Insurance  Company, 
and  should  be  set  aside  and  held  for  naught  in  so  far 
as  the  defendant  the  Empire  Life  Insurance  Company 
is  concerned/' 

These  defendants  pray  for  a  decree:  (1)  Dismiss- 
ing the  first  and  second  causes  of  suit;  (2)  holding 
the  contract  of  July  27,  1910,  between  defendant  the 
Empire  Life  Insurance  Company  and  the  defendant 
Joseph  M.  Healy,  in  so  far  as  it  is  an  agreement  on  the 
part  of  the  defendant  company  to  purchase  its  own 
stock,  and  the  alleged  contract  of  June  6,  1911,  be- 
tween the  insurance  company  and  Frank  T.  Hunter 
and  defendant  Joseph  M.  Healy,  void;  (3)  for  a  judg- 
ment against  defendant  Healy  for  the  sum  of  $270,000, 
with  interest  thereon  at  the  contract  rate  of  6  per  cent 
per  annum  from  July  27,  1910,  and  the  further  sum 
of  $13,500  attorney's  fees,  and  for  costs  and  disburse- 
ments herein;  (4)  for  a  judgment  against  Joseph  M. 
Healy  for  the  further  sum  of  $7,000  paid  by  these 
defendants  to  Realty  Associates,  a  corporation,  upon 
the  note  and  mortgage,  with  interest;  (5)  that  plain- 
tiflF  and  each  of  the  defendants  herein  be  foreclosed 
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of  all  right,  title  and  interest  in  the  mortgaged  prop- 
erty, and  that  it  be  sold  to  satisfy  the  judgment. 

By  a  cross-complaint  the  defendant  Joseph  M.  Healy 
requests  a  foreclosure  of  a  lien  on  said  real  estate 
(except  32  lots  selected  by  him)  for  $57,240,  and  the 
additional  sum  of  $34,500,  with  interest,  less  $9,100 
paid  thereon  November  24,  1912. 

The  trial  court  held : 

**That  the  stock  subscription  contract  mentioned  in 
paragraph  8  of  the  findings  of  fact,  the  promissory 
note  from  defendant  Hunter  as  trustee  to  the  defend- 
ant insurance  company,  mentioned  in  paragraph  9  of 
the  findings,  the  deed  from  defendant  Healy  to  defend- 
ant Hunter  in  trust,  mentioned  in  paragraph  10  there- 
of, the  contract  of  July  27,  1910,  between  the  Empire 
Life  Insurance  Company  and  defendant  Joseph  M. 
Healy,  described  in  paragraph  11  thereof,  and  the  con- 
tract dated  June  6,  1911,  between  the  Empire  Life 
Insurance  Company,  Frank  T.  Hunter,  trustee,  and 
Joseph  M.  Healy  were  at  the  time  of  their  execution 
and  now  are  void,'^  and  that  defendant  Healy  was  the 
equitable  owner  of  the  real  property. 

That  court  declined  to  foreclose  the  $30,000  mort- 
gage and  postponed  it  to  a  lien  created  by  the  court 
in  favor  of  the  receivers  of  the  insurance  company, 
aggregating  $47,066.80,  and  held  that  unless  this  sum 
should  be  paid  by  Healy  the  first  mortgage  of  $30,000 
should  be  deemed  satisfied  and  the  title  to  the  real 
estate  should  be  conveyed  by  Frank  T.  Hunter,  trus- 
tee, to  the  receivers;  and  that  upon  the  payment  of 
said  sum  by  Healy  within  six  months  the  title  should 
be  conveyed  by  the  trustee  to  him. 

Pending  the  suit  Healy  advanced  $4,256.70  for  the 
payment  of  tax  liens  on  the  property  involved  pursu- 
ant to  the  orders  of  the  court  that  the  same,  with  in- 
terest at  7  per  cent  should  be  a  first  lien  upon  the 
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property.  No  provision  was  made  in  the  final  decree 
to  carry  out  such  orders.  Plaintiff  and  defendant 
Healy  appeal. 

A  statement  of  the  main  facts  relating  to  the  several 
contracts  and  transactions  involved  will  probably  les- 
sen the  necessity  of  stating  at  a  greater  length  the 
issues  which  are  appropriately  raised  by  the  plead- 
ings and  are  necessarily  lengthy. 

On  July  27,  1910,  defendant  Joseph  M.  Healy  was 
the  owner  of  the  realty  described  in  the  complaint, 
which  consisted  of  25  lots  in  Council  Crest  Park  and 
40  acres  of  adjoining  land  which  at  that  time  was  un- 
platted. It  was  choice  view  property  in  and  about 
the  city  of  Portland.  Its  value  was  estimated  in  the 
testimony  to  be  from  $200,000  to  $300,000.  A  mort- 
gage for  $30,000  was  given  by  Mr.  Healy  to  the  Realty 
Associates,  of  Portland,  Oregon,  a  corporation,  cover- 
ing the  real  estate  in  question.  It  appearing  that 
there  was  a  prospect  of  selling  property  of  that  kind 
at  the  time,  on  the  same  day  a  contract  was  entered 
into  between  Healy  and  the  Spanton  Company  under 
which  the  latter  was  employed  to  effect  sales  of  the 
land  (except  four  acres  thereof)  on  commission.  In 
the  event  that  Healy  should  receive  from  the  sales 
$300,000  net,  after  deducting  commissions,  taxes, 
assessments  and  interest,  with  interest  thereon  at 
6  per  cent  within  three  years  from  date  of  the  agree- 
ment the  title  of  the  portion  remaining  unsold  was 
to  be  conveyed  to  the  Spanton  Company.  In  case  of 
the  failure  of  that  company  to  perform  the  contract, 
all  its  rights  under  the  terms  thereof,  except  as  to  the 
commissions  actually  earned,  should  be  canceled  and 
the  property  revert  to  Healy.  This  agreement  was 
held  in  escrow  by  the  Realty  Associates.  No  sales 
were  made  by  the  Spanton  people.    The  Spanton  con- 
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tract  was  never  delivered,  and  it  is  important  only 
in  that  all  the  subsequent  dealings  with  the  property 
were  based  upon  the  conditions  existing  when  it  was 
made. 

On  the  same  date,  July  27,  1910,  a  contract  was  en- 
tered into  between  Joseph  M.  Healy  and  the  Empire 
Life  Insurance  Company  which  recognized  the  $30,000 
mortgage,  and  provided  that  when  the  property  was 
platted  four  blocks  aggregating  32  lots  should  be  con- 
veyed to  Healy  subject  only  to  that  mortgage.  The 
contract  recited  a  subscription  by  Healy  for  13,500 
shares  of  the  capital  stock  of  the  insurance  company. 
As  the  contract  shows  the  par  value  of  this  stock  was 
$10  per  share.  The  price  at  which  it  was  sold  to  Healy 
was  $20  per  share,  aggregating  $270,000,  the  amount 
of  money  which  was  to  come  to  him  from  the  Spanton 
Company  under  the  contract  for  the  sale  of  the  real 
estate.  Healy  signed  the  usual  form  of  stock  sub- 
scription with  the  indorsement  thereon  referring  to 
the  contract,  and  the  subscription  and  agreement  of 
July  27,  1910,  are  to  be  read  together  as  one  contract. 
It  provided  that  Healy  should  deed  the  property  to 
Prank  T.  Hunter  who  should  hold  it  in  trust  for  the 
purpose  of  carrying  out  the  provisions  of  the  contract ; 
and  expressly  provided  that  the  insurance  company 
should  succeed  to  all  the  rights  of  Healy  under  his 
contract  with  the  Spanton  Company.  By  paragraph 
11  thereof  the  money  arising  from  the  sale  of  the  real 
property  was  to  be  first  applied  to  the  payment  of 
the  $30,000  mortgage,  and  further,  that  in  case  the 
said  mortgage  should  not  be  paid  by  sales  of  the  prop- 
erty, the  insurance  company  would  pay  it  out  of  its 
own  funds.  By  paragraph  12  the  insurance  company, 
within  six  months  from  the  date  of  the  contract,  was 
to  sell  7,500  shares  of  the  stock  subscribed  by  Healy 
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and  issued  to  him  at  a  price  not  less  than  $20  a  share. 
In  paragraph  13  it  was  agreed  that  if  the  insurance 
company  should  fail  to  pay  Healy  the  $150,000  arising 
from  the  sale  of  the  stock  in  question  within  six  months 
from  the  date  of  the  contract  that  that  amount  or  so 
much  of  it  as  remained  unpaid  should  be  realized 
from  the  sale  of  the  real  property  after  the  $30,000 
mortgage  had  been  liquidated.  By  the  agreement 
Hunter  was  to  execute  in  favor  of  the  insurance  com- 
pany a  note  for  $270,000,  being  the  purchase  price  of 
the  property  under  the  Spanton  contract  less  the 
$30,000  mortgage  which  was  accepted  as  a  first  lien 
on  the  property.  Healy 's  name  did  not  appear  on 
this  promissory  note  and  the  contract  expressly  pro- 
vided that  he  should  in  no  event  be  personally  re- 
sponsible or  liable  for  the  payment  of  said  sum.  The 
contract  also  stipulated  that  Frank  T.  Hunter,  trus- 
tee, should  not  be  personally  liable,  but  that  the  in- 
surance company  should  look  solely  to  the  security 
(the  real  estate  and  proceeds  thereof)  in  the  hands 
of  the  trustee  for  the  payment  of  the  note  of  $270,000. 

In  accordance  with  the  provisions  of  this  contract 
a  deed  was  executed  by  Healy  including  the  four  acres 
or  32  lots  to  which  he  was  entitled  whereby  the  prop- 
erty was  transferred  to  Frank  T.  Hunter,  the  land  at 
that  time  not  being  platted.  Mr.  Hunter  executed  a 
declaration  of  trust  setting  forth,  in  substance,  that 
the  property  was  held  by  him  in  trust  for  the  purpose 
of  carrying  out  the  provisions  of  the  contract  of  July 
27,  1910. 

Later  the  realty  was  platted  as  Healy  Heights  at 
the  instance  of  the  Spanton  Company  and  the  dedica- 
tion was  made  by  Hunter  pursuant  to  the  provisions 
of  the  contract.  Afterward,  with  the  consent  of  Mr. 
Einer,  who  had  succeeded  to  the  rights  of  the  Spanton 
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Company  and  of  Mr.  Hunter,  who  represented  the  in- 
surance company,  Mr.  Healy  selected  the  32  lots  to 
which  he  was  entitled.  The  lands  chosen  were  sites 
2,  3,  4,  5,  6  and  7  in  section  1;  sites  8,  9,  10  and  the 
north  half  of  site  11  in  section  3;  and  sites  5,  6,  7  and  8 
in  section  8  on  the  plat  of  Healy  Heights. 

During  the  six  months  subsequent  to  July  27,  1910, 
the  insurance  company  sold  stock  belonging  to  Healy 
for  the  aggregate  amount  of  $22,760,  leaving  a  balance 
of  the  $150,000  amounting  to  $127,240. 

Thereafter  Healy  became  indebted  to  the  Merchants' 
National  Bank  of  Portland  in  the  sum  of  $70,000,  and 
as  security  therefor  he  gave  an  order  on  the  insurance 
company  and  Frank  T.  Hunter,  trustee,  which  was 
accepted.  The  contract  between  the  insurance  com- 
pany and  Healy  was  supplemented  by  a  further  con- 
tract on  June  6,  1911,  providing  that  after  the  pay- 
ment of  the  $30,000  mortgage,  the  first  sum  of  $57,240 
arising  from  the  sale  of  either  the  land  or  the  stock 
as  above  mentioned  was  to  be  paid  to  Healy,  and  the 
remaining  $70,000  to  the  Merchants'  National  Bank 
in  payment  of  his  indebtedness  to  it.  Of  these 
amounts,  aggregating  $127,240,  the  claim  for  $35,000 
was  assigned  by  the  bank  to  plaintiff  and  constitutes 
his  second  cause  of  suit.  The  balance  is  claimed  by 
Healy  in  his  cross-complaint. 

In  the  fall  of  1911  at  the  solicitation  of  the  insurance 
company  through  the  defendant  Hunter,  Healy  con- 
sented to  the  exchange  by  the  insurance  company  of 
the  remainder  of  his  stock  in  that  corporation  for 
stock  in  the  Columbus  Securities  Company.  At  the 
same  time  and  under  the  same  circumstances  the  Mer- 
chants'  National  Bank  consented  to  a  similar  exchange 
of  stock.    Glowing  representations  were  made  as  to 
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the  financial  strength  of  the  Columbus  Securities  Com- 
pany to  the  effect  that  Healy  would  be  paid  the  moneys 
due  him,  both  the  $30,000  and  the  $127,240.  When  a 
witness  on  the  stand,  Mr.  Hunter  stated  that  the 
Columbus  Securities  Company  was  all  **hot  air.'*  In 
February,  1913,  that  company  became  insolvent  with 
liabilities  largely  in  excess  of  its  assets.  This  forced 
the  insurance  company  into  the  hands  of  receivers. 
W.  E.  Crawford  and  M.  D.  Haynes  were  appointed 
as-6uch  receivers. 

In  the  sununer  of  1912,  the  Realty  Associates,  the 
holder  of  the  $30,000  mortgage  on  the  property,  de- 
manded payment  from  the  insurance  company,  jf'ore- 
closure  was  threatened,  and  in  order  to  protect  his 
credit  Mr.  Healy  purchased  the  mortgage.  It  re- 
mained in  the  name  of  the  Bealty  Associates  until 
shortly  before  this  suit  was  conunenced  when  it  was 
assigned  by  that  corporation  to  R.  L.  Donald.  He  gave 
a  declaration  of  trust  to  the  Realty  Associates,  and  it 
in  turn  gave  a  like  declaration  to  Joseph  M.  Healy. 
After  the  case  had  been  tried  in  the  Circuit  Court  Mr. 
Donald  assigned  the  mortgage  to  H.  B.  Pogarty,  who 
holds  the  same  in  trust  and  who  has  been  substituted 
as  plaintiff.  Affirmed.    Reheamno  Denied. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Snow  <&  McCamant,  with  an  oral  argument  by 
Mr.  Wallace  McCamant. 

For  respondents,  W.  R.  Crawford  and  M.  D.  Haynes, 
as  Receivers,  there  was  a  brief  over  the  names  of  Mr. 
H.  G.  Plait,  Mr.  Hugh  Montgomery  and  Mr.  Palmer 
L.  Pales,  with  oral  arguments  by  Mr.  Piatt  and  Mr. 
Montgomery^ 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  is  the  contention  of  plaintiff  and  Healy  that  the 
land  was  conveyed  and  the  latter 's  interest  in  the 
Spanton  contract  was  assigned  to  the  insurance  com- 
pany and  that  the  same  was  accepted  in  payment  of 
his  stock  subscription;  while  it  is  maintained  by  the 
receivers  for  the  insurance  company  that  the  real  es- 
tate was  transferred  by  a  deed  in  trust  executed  by 
Joseph  M.  Healy  to  Frank  T.  Hunter,  trustee,  as 
security  for  the  payment  of  the  stock. 

We  will  first  consider  the  contract  of  July  27,  1910. 
In  so  far  as  material  to  the  controversy,  its  phraseology 
is  as  follows: 

**  Whereas,  the  party  of  the  first  part  [Healy]  is 
the  owner  in  fee  simple  of  the  following  described  land 
in  the  county  of  Multnomah,  state  of  Oregon,  to  wit: 
[Description  follows] — subject  to  a  first  mortgage 
thereon  for  $30,000  to  Realty  Associates  of  Portland, 
Oregon  i  •  •  Now  therefore,  this  agreement  wit- 
nesseth :  In  payment  for  said  subscription  of  thirteen 
thousand  five  hundred  (13,500)  shares  of  the  capital 
stock  of  the  party  of  the  second  part,  the  party  of  the 
first  part  has  caused  Frank  T.  Hunter,  of  Seattle, 
county  of  King,  State  of  Washington,  as  trustee,  to 
execute  and  deliver  to  the  party  of  the  second  part, 
his  promissory  note,  payable  to  the  order  of  the  party 
of  the  second  part,  for  the  sum  of  two  hundred  seventy 
thousand  ($270,000)  dollars,  drawing  interest  at  six 
(6%)  per  cent  per  annum,  from  the  date  of  the  issu- 
ance of  said  stock,  and  delivery  to  him  of  the  stock 
certificates  of  the  party  of  the  second  part  represent- 
ing the  same,  and  as  security  for  said  note  has  executed 
and  delivered  contemporaneously  herewith,  to  said 
Prank  T.  Hunter,  as  trustee,  a  trust  deed  covering  all 
of  the  above-described  real  property,  subject  to  said 
mortgage  for  $30,000,  drawing  interest  at  eight  (8%) 
per  cent  per  annum  from  July  28,  1910,  and  subject 
to  the  terms  and  conditions  of  said  contract,  *  Exhibit 
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A,'  between  the  party  of  the  first  part  and  Spanton 
Company. 

**II.  The  party  of  the  second  part  [the  Empire 
Life]  agrees  to  and  with  the  party  of  the  first  part 
that  it  will  cause  Frank  T.  Hunter,  trustee  as  afore- 
said, to  make  conveyance  of  said  lands  from  time  to 
time  as  the  same  shall  be  sold,  said  sale  to  be  at 
prices  to  be  agreed  upon  between  the  party  of  the 
first  part  and  said  Spanton  Company,  in  accordance 
with  the  terms  of  'Exhibit  A';  the  terms  of  sale  to 
be  likewise  in  accordance  with  the  provisions  of  *  Ex- 
hibit A,'  or  for  cash. 

*'III.  The  party  of  the  second  part  further  agrees 
that  the  first  thirty  thousand  ($30,000)  dollars  derived 
from  the  sale  of  said  lands  in  excess  of  the  commission 
thereon  going  to  said  Spanton  Company,  and  the  said 
moneys  necessary  to  keep  said  property  free  and 
clear  from  liens,  together  with  eight  (8%)  per  cent 
interest  on  said  thirty  thousand  ($30,000)  dollars  to 
the  date  of  payment,  as  provided  in  said  mortgage, 
shall  be  used  to  fully  liquidate  and  pay  off  said  first 
mortgage  of  thirty  thousand  ($30,000)  dollars,  with 
interest,  as  aforesaid ;  it  being  understood  and  agreed 
that  all  payments,  thereafter  derived  from  the  sale  of 
the  property,  after  deducting  said  fifteen  (15%)  per 
cent  and  said  moneys  necessary  to  pay  taxes  and 
assessments  and  all  other  amounts  necessary  to  keep 
said  property  free  from  liens,  shall  be  paid  to  the  party 
of  the  second  part,  as  above  provided,  until  the  full 
sum  of  two  hundred  seventy  thousand  ($270,000)  dol- 
lars, together  with  six  (6%)  per  cent  interest  thereon, 
as  above  provided,  has  been  paid  to  the  party  of  the 
second  part. 

'*IV.  Upon  the  said  sum  of  two  hundred  seventy 
thousand  ($270,000)  dollars  having  been  fully  repaid, 
in  manner  aforesaid,  to  the  party  of  the  second  part, 
the  party  of  the  second  part  agrees  to  cause  said 
Frank  T.  Hunter,  trustee  as  aforesaid,  to  convey  all 
of  the  balance  of  said  land,  and  turn  over  all  the 
securities  then  on  hand  representing  the  land  thereto- 
fore sold  to  Spanton  Company,  and  its  receipt  shall 
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be  a  full  discharge  to  the  party  of  the  second  part 
hereunder. 

**V.  It  is  mutually  understood  and  agreed  that  all 
notes,  mortgages  and  contracts  for  portions  of  said 
land  sold  on  deferred  payments  shall  be  made  payable 
either  to  the  order  of  said  Frank  T.  Hunter,  trustee, 
or  to  the  order  of  the  party  of  the  second  part,  and 
the  party  of  the  second  part  may  either  hold  the  same 
as  collateral  security  for  said  two  hundred  seventy 
thousand  ($270,000)  dollars,  or  such  portion  thereof 
as  then  remains  unpaid,  or,  by  making  a  credit  thereon, 
it  may  become  the  sole  owner  thereof,  freed  from  said 
trust. 

I* VI.  It  is  mutually  understood  and  agreed  that 
said  Frank  T.  Hunter,  trustee,  as  aforesaid,  will  ex- 
ecute and  deliver  to  the  party  of  the  second  part  his 
trustee's  note  for  two  hundred  seventy  thousand 
($270,000)  dollars,  drawing  six  (6%)  per  cent,  interest 
from  the  date  of  the  delivery  of  said  stock  certificates, 
payable  to  the  order  of  the  party  of  the  second  part. 

**Vn.  It  is  further  mutually  understood  and 
agreed  that  all  rights  that  the  party  of  the  first  part 
has  against  Spanton  Company  and  control  over  it, 
as  provided  in  *  Exhibit  A,'  shall,  upon  the  execution 
thereof,  and  deeding  of  said  land  to  said  Frank  T. 
Hunter,  as  trustee,  be  transferred  to  and  conferred 
upon  the  party  of  the  second  part,  and  for  that  pur- 
pose, the  party  of  the  first  part  hereby  sells,  assigns, 
transfers  and  sets  over  to  the  party  of  the  second 
part  all  his  rights,  title  and  interest  in  and  to  said 
contract,  *  Exhibit  A,'  with  said  Spanton  Company. 

**VIII.  It  is  further  mutually  understood  and 
agreed  that  the  two  (2%)  per  cent  for  collection  ser- 
vices and  two  and  one  half  ($2.50)  dollars  per  deed 
in  said  contract  with  said  Spanton  Company  directed 
to  be  paid  to  Realty  Associates  of  Portland,  Oregon, 
as  compensation  for  its  services,  shall  be  equally  di- 
vided between  said  Realty  Associates,  of  Portland, 
Oregon,  and  said  Frank  T.  Hunter,  trustee,  and  it  is 
mutually  understood  and  agreed  that  said  Realty  As- 
sociates of  Portland,  Oregon,  will  attend  to  the  col- 
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lection  of  the  moneys  flowing  from  the  sale  of  said 
lands,  the  bookkeeping  connected  therewith,  and  the 
reporting  and  accounting  therefor  to  the  parties  en- 
titled thereto,  and  that  the  other  duties  contemplated 
in  said  contract  with  said  Spanton  Company  to  be 
performed  by  said  Realty  Associates  of  Portland, 
Oregon,  shall  be  performed  by  said  Frank  T.  Hunter, 
trustee. 

**IX.  The  party  of  the  second  part  agrees  to  and 
with  the  party  of  the  first  part  that  at  any  time  after 
the  payment  of  said  sum  of  thirty  thousand  ($30,000) 
dollars,  and  the  release  of  said  mortgage  securing  the 
same,  it  will  cause  said  Frank  T.  Hunter,  trustee,  to 
convey  to  the  party  of  the  first  part,  or  as  he  shall 
direct,  four  (4)  blocks,  aggregating  thirty-two  (32) 
lots,  out  of  said  property,  as  the  same  shall  be  platted 
and  dedicated,  without  receiving  compensation  there- 
for and  pursuant  to  the  reservation  contained  in  said 
contract  between  the  party  of  the  first  part  and  said 
Spanton  Company. 

**X.  The  party  of  the  second  part  further  agrees 
to  and  with  the  party  of  the  first  part  that  it  will 
cause  said  Frank  T.  Hunter,  trustee,  to  dedicate,  as 
by  law  required,  the  said  premises  above  described, 
and  to  execute  a  proper  instrument  of.  dedication, 
whenever  called  upon  to  do  so  by  said  Spanton  Com- 
pany. 

**XL  The  party  of  the  second  part  further  agrees 
to  and  with  the  party  of  the  first  part  that  if  said 
thirty  thousand  ($30,000)  dollars,  with  eight  per  cent 
(8%)  interest  thereon,  as  above  provided,  due  said 
Realty  Associates  of  Portland,  Oregon,  or  any  part 
thereof,  shall  not  be  fully  liquidated  by  sales  of  said 
property  at  the  time  of  the  maturity  thereof,  and  an 
extension  of  time  for  the  payment  thereof  cannot  be 
obtained  from  the  said  mortgagee,  it  will  take  up  and 
pay  off  the  same  to  said  Realty  Associates  of  Port- 
land, Oregon,  and  shall  thereupon  be  subrogated  to 
all  the  rights  of  said  Realty  Associates  of  Portland, 
Oregon,  either  by  an  assignment  of  said  note  and 
mortgage,  or  by  the  terms  of  this  instrument,  and 
thereafter  shall  be  first  repaid  from  the  subsequent 
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sales  of  said  property,  the  same  as  though  it  had  been 
the  original  mortgagee  named  in  said  mortgage  in  the 
place  and  stead  of  said  Realty  Associates  of  Portland, 
Oregon. 

^  **Xn.  The  party  of  the  second  part  agrees  within 
six  (6)  months  on  and  after  the  date  hereof,  to  resell, 
for  the  party  of  the  first  part,  seventy-five  hundred 
(7,500)  shares  of  the  said  capital  stock  at  not  less  than 
a  price  of  ten  ($10)  dollars  per  share  and  ten  ($10) 
dollars  surplus,  aggregating  one  hundred  fifty  thou- 
sand ($150,000)  dollars,  and  in  settlement  of  the  sale 
thereof,  to  either  account  to  the  party  of  the  first  part 
in  cash  or  in  negotiable  paper  of  good  and  solvent 
makers.  It  is  understood  and  agreed,  however,  that 
in  making  this  agreement  to  sell  said  seventy-five  hun- 
dred (7,500)  shares  of  its  capital  stock  for  account  of 
the  party  of  the  first  part,  the  party  of  the  second 
part  does  not  agree  to  pay  any  interest  thereon. 

**XIIL  The  party  of  the  second  part  agrees  that, 
if  at  the  expiration  of  said  six  (6)  months  on  and 
after  the  date  hereof,  it  has  not  resold  for  account 
of  the  party  of  the  first  part  all  of  said  seventy-five 
hundred  (7,500)  shares  of  said  capital  stock  of  the 
party  of  the  second  part,  it  will  forthwith  instruct 
said  Frank  T.  Hunter,  trustee,  to  pay  over  to  the 
party  of  the  first  part  from  all  moneys  or  the  proceeds 
of  securities  then  on  hand  or  thereafter  received  from 
the  sales  of  said  property  such  sum  or  sums,  which, 
taken  with  the  proceeds  of  any  portion  of  said  seventy- 
five  hundred  (7,500)  shares  theretofore  or  thereafter 
sold  and  accounted  for  to  the  party  of  the  first  part, 
shall  amount  to  one  hundred  fifty  thousand  ($150,000) 
dollars,  together  with  interest  on  the  unpaid  portion 
of  said  one  hundred  fifty  thousand  ($150,000)  dollars 
at  the  rate  of  six  (6%)  per  cent  per  annum,  from  the 
expiration  of  said  six  (6)  months'  period,  and  the 
party  of  the  first  part  agrees,  as  fast  as  said  payments 
shall  be  made,  to  turn  over  to  said  Frank  T.  Hunter, 
trustee,  the  balance  of  said  seventy-five  hundred 
(7,500)  shares  of  stock,  free  and  clear  of  any  claim 
on  behalf  of  the  party  of  the  first  part. 
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**XIV.  It  is  specially  understood  and  agreed  that 
the  party  of  the  first  part  shall  in  no  event  be  held 
personally  responsible  or  liable  for  the  payment  of 
said  sum  of  two  hundred  seventy  thousand  ($270,000) 
dollars,  or  any  part  thereof,  but  the  party  of  the 
second  part  expressly  covenants  and  agrees  to  look 
only  to  said  security  placed  in  the  hands  of  said  trus- 
tee, as  above  set  forth,  for  the  payment  of  said  two 
hundred  seventy  thousand  ($270,000)  dollars.  •  •  '» 

All  the  several  contracts  are  set  forth  at  length  in 
the  record.  It  would  occupy  too  much  space  to  fully 
portray  them  here.  This  contract  became  effective 
in  the  State  of  Washington  where  it  was  delivered. 
We  should  look,  therefore,  to  the  laws  of  that  state 
in  construing  the  same. 

1.  As  we  construe  the  contract  in  question,  Healy 
traded  the  real  estate  described  therein  subject  to  the 
$30,000  mortgage  and  subject  to  the  conditions  of  the 
Spanton  contract  to  the  insurance  company  for  13,500 
shares  of  the  capital  stock  of  that  company.  The  real 
property,  together  with  the  4  acres,  or  32  lots  reserved 
by  Healy  in  the  Spanton  contract,  and  in  the  contract 
of  exchange  of  July  27,  1910,  was  conveyed  by  Healy 
to  Frank  T.  Hunter,  as  trustee,  who  was  to  dispose 
of  and  convey  the  land  so  exchanged  under  the  direc- 
tion of  the  insurance  company..  Except  for  the  shares 
of  stock  and  the  32  lots  which  he  held  for  Healy, 
Hunter  held  the  title  to  the  land  for  and  as  the  trus- 
tee of  the  insurance  company.  It  appears  that  in 
no  event  and  under  no  circumstances  contemplated  by 
the  contract  was  the  land  (except  the  part  reserved) 
to  revert  to  or  be  reconveyed  to  Healy,  nor  was  the 
insurance  company  stock  to  revert  to  that  company. 
There  was  no  right  of  redemption  of  the  land  in  Healy 
under  the  terms  of  the  several  contracts  or  as  shown 
by  the  evidence  in  the  case.    According  to  the  specific 
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terms  of  the  contract  providing  therefor,  the  note  of 
the  trustee  for  $270,000  given  to  the  insurance  com- 
pany was  a  mere  form.  Hunter,  the  trustee,  was  not 
personally  liable  thereon,  Healy  did  not  sign  the  same, 
and  it  was  expressly  stipulated  that  the  latter  should 
in  no  event  be  held  responsible  or  liable  for  the  pay- 
ment of  the  $270,000  or  any  part  thereof.  It  appears 
to  have  been  a  convenient  way  to  arrange  for  the 
carrying  out  of  the  Spanton  contract  to  have  the  title 
to  the  land  conveyed  to  Hunter  as  trustee  instead  of 
direct  to  the  insurance  company.  All  the  proceedings 
indicate  that  it  was  then  expected  that  sales  of  the 
land  would  be  made,  and  that  it  was  thought  that  con- 
veyances of  the  different  parcels  could  more  con- 
veniently be  executed  by  Hunter  at  the  direction  of 
the  insurance  company  than  for  the  corporation  to 
be  burdened  with  those  detaits.  The  note  simply 
represented  the  real  property  and  the  proceeds  that 
might  be  received  therefor  held  by  the  trustee  to  which 
the  insuraifce  company  covenanted  to  look  solely  for 
the  payment  of  the  $270,000.  There  was  no  debt  from 
Healy  to  the  insurance  company  to  be  secured.  None 
was  ever  claimed  by  or  on  behalf  of  the  insurance 
company  prior  to  this  suit.  On  the  other  hand  the 
officers  of  the  Empire  Life  Insurance  Company  recog- 
nized that  it  was  indebted  to  Healy.  The  note  was 
security  only  in  name.  In  such  a  case  a  court  of  equity 
will  look  behind  the  mere  form  of  the  transaction  and 
treat  it  in  the  light  of  its  real  character.  Healy  was 
not  simply  purchasing  the  stock  but  rather  disposing 
of  his  real  estate.  The  transaction  was  an  absolute 
exchange  or  payment  for  the  shares  of  stock  in  real 
property. 

2.  Under  the  decisions  of  the  State  of  Washington 
a  stock  subscription  to  a  Washington  corporation  may 
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be  made  in  property  which  is  considered  in  good  faith 
by  the  parties  concerned  as  equivalent  in  value  to  such 
stock:  Turner  v.  Bailey,  12  Wash.  634  (42  Pac.  115) ; 
Kroenert  v.  Johnston,  19  Wash.  96  (52  Pac.  605); 
Gold  Ridge  Mining  <&  Dev.  Co.  v.  Rice,  77  Wash.  384, 
386  (137  Pac.  1001) ;  Northern  Bmk  &  Trust  Co.  v. 
Day,  83  Wash.  296  (145  Pac.  182).  Such  a  payment 
for  stock  is  usual  and  lawful:  1  Cook  on  Corporations, 
(7  ed.),  §  18.  The  insurance  company  and  Healy  hav- 
ing made  the  lawful  contract  of  July  27, 1910,  they  and 
their  successors  are  bound  by  it 

3.  Passing  to  the  agreement  to  resell  the  stock,  the 
contract  of  July  27,  1910,  relates  to  several  transac- 
tions to  take  place  in  the  future.  As  to  that  part  of 
the  memorandum  agreement  (paragraphs  12  and  13) 
where  the  insurance  company  agreed  within  six  months 
to  resell  for  Healy  7,500  shares  of  the  capital  stock  at 
not  less  than  $20  a  share  aggregating  $150,000,  and 
in  the  event  of  its  failure  to  make  such  sale,  it  stipu- 
lated as  follows: 

**It  will  forthwith  instruct  said  Frank  T.  Hunter, 
trustee,  to  pay  over  to  the  party  of  the  first  part  from 
all  moneys  or  the  proceeds  of  securities  then  on  hand 
or  thereafter  received  from  the  sales  of  said  prop- 
erty such  sum  or  sums,  which,  taken  with  the  proceeds 
of  any  portion  of  said  seventy-five  hundred  (7,500) 
shares  theretofore  or  thereafter  sold  and  accounted 
for  to  the  party  of  the  first  part,  shall  amount  to  one 
hundred  fifty  thousand  ($150,000)  dollars,  together 
with  interest  on  the  unpaid  portion  of  said  one  hun- 
dred fifty  thousand  ($150,000)  dollars  at  the  rate  of 
six  (6%)  per  cent  per  annum  from  the  expiration  of 
said  six  (6)  months'  period. '^ 

This  was,  in  effect,  an  agreement  to  pay  Mr.  Healy 
out  of  the  proceeds  of  its  own  property  a  certain 
amount  of  money  for  some  of  its  own  stock  in  the 
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event  that  it  did  not  sell  such  stock  within  a  fixed 
period  of  time.  Tie  statute  of  Washington  provides 
that  no  such  life  insurance  company  shall  invest  any 
of  its  funds  in  its  own  stock,  and  it  is  a  familiar  prin- 
ciple of  law  that  a  corporation  may  not  do  indirectly 
what  it  is  prohibited  from  doing  directly.  It  was  in 
effect  an  attempted  underwriting  of  the  sale  of  prop- 
erty. This  was  in  direct  contravention  of  the  Wash- 
ington statute.  We  also  note  that  this  is  purely  a 
speculative  feature  contemplated  by  the  memorandum. 
If  a  suflBcient  amount  of  the  real  estate  should  not  be 
sold  so  as  to  make  such  transfer,  no  forfeiture,  nor 
any  other  arrangement  to  carry  out  the  proposed 
deal  is  provided  for.  The  insurance  company  did 
issue  the  designated  instructions  to  Hunter,  but  they 
were  of  no  avail.  Healy  was  to  assist  in  the  sale  of 
the  lands  by  fixing  the  price  at  which  the  lots  were 
to  be  sold,  but  he  did  not  guarantee  that  the  lands 
would  be  sold  at  any  particular  price  or  at  all.  A 
kind  of  working  program  seems  to  have  been  mapped 
out.  As  to  the  provision  for  the  resale  of  the  stock 
unless  actually  made  it  would  amount  to  no  more  than 
a  **puflSng'*  of  the  price  of  the  same.  However  this 
may  be,  the  statute  of  Washington  provides,  among 
other  things,  as  follows: 

**Nor  shall  such  life  insurance  company  invest  any 
of  its  funds  in  its  own  stocks,  or  in  the  stock  of  any 
other  insurance  companies.  *  *  No  such  company 
shall  subscribe  to  or  participate  in  any  underwriting 
of  the  purchase  or  sale  of  securities  or  property.*' 

The  courts  of  the  State  of  Washington  hold  that  a 
corporation  cannot  traflBc  in  its  own  stock:  Brenaman 
V.  Whitehouse  et  al.,  85  Wash.  355  (148  Pac.  24).  If 
sales  of  the  land  had  been  made  so  that  finances  would 
have  i)ermitted  the  insurance  company  to  repurchase 
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the  stock  that  company  was  inhibited  by  the  laws  of 
the  State  of  Washington  from  traflBcking  in  its  own 
stock:  Kom  v.  Cody  Detective  Agency,  76  Wash.  540 
(136  Pac.  U55,  50  L.  E.  A.  (N.  S.)  1073),  and  cases 
there  cited;  1  Morawetz,  Private  Corporations  (2  ed.)9 
§112. 

We  are  of  the  opinion  that  the  contract  and  the 
dealings  in  regard  thereto,  including  the  security  given 
to  the  Merchants'  National  Bank,  were  made  with 
reference  to  the  laws  of  the  State  of  Washington ;  that 
the  stipulation  contained  in  paragraphs  12  and  13  and 
in  the  contract  of  June  6,  1911,  relating  to  the  resale 
of  the  stock  traded  for  was  tUtra  vires  the  powers  of 
the  insurance  company  and  void,  and  should  be 
eliminated  in  construing  the  contract.  This  holding 
is  in  accordance  with  the  plea  of  the  defendant  re- 
ceivers. 

4.  In  Central  Transp,  Co,  v.  Pullman*8  Car  Co.,  139 
U.  S.  24,  60  (11  Sup.  Ct.  478,  488,  35  L.  Ed.  55),  after 
a  thorough  discussion  of  the  law  as  held  in  many 
cases,  Mr.  Justice  Gray  said: 

**A  contract  ultra  vires  being  unlawful  and  void, 
not  because  it  is  in  itself  immoral,  but  because  the 
corporation,  by  the  law  of  its  creation,  is  incapable 
of  making  it,  the  courts,  while  refusing  to  maintain 
any  action  upon  the  unlawful  contract,  have  always 
striven  to  do  justice  between  the  parties,  so  far  as 
could  be  done  consistently  with  adherence  to  law,  by 
permitting  property  or  money,  parted  with  on  the 
faith  of  the  unlawful  contract,  to  be  recovered  back, 
or  compensation  to  be  made  for  it.*' 

The  invalid  covenant  being  disposed  of,  the  other 
provisions  of  the  contract  of  July  27,  1910,  are  left 
unimpaired.  It  does  not  follow  that  the  stipulation 
for  the  resale  whether  it  was  for  show  or  whatever 
its  intended  purpose,  would  vitiate  the  contract  of 
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exchange  which  had  largely  been  executed ;  nor  is  such 
a  claim  made  by  the  plea  of  the  receivers :  See  Quartz 
Glass  db  Mfg.  Co.  v.  Joyce,  27  Cal.  App.  523  (150  Pac 
648,  650) ;  White  Mowitain  R.  R.  Co.  v.  Eastman,  34 
N.  H.  124;  Kom  v.  Cody  Detective  Agency,  supra. 

The  land  was  conveyed  by  Healy  to  a  trustee  for 
the  insurance  company  which  has  for  a  long  time  had 
complete  dominion  and  control  over  the  same;  and 
the  shares  of  stock  were  issued  to  Healy  and  were  dis- 
posed of  with  his  consent  and  approval. 

The  finding  and  decree  of  the  trial  court  went  fur- 
ther than  as  claimed  by  the  pleadings  of  the  defend- 
ant receivers  and  held  the  entire  contract  of  exchange 
void,  not,  however,  for  the  reason  that  it  was  ultra 
vires  but  on  account  of  what  it  considered  an  over- 
valuation of  the  real  property.  We  do  not  find  any 
issue  raised  by  the  pleadings  in  regard  to  such  an 
overvaluation.  It,  however,  may  be  said  that  the  evi- 
dence shows  that  the  value  of  the  real  estate  at  that 
time  was  in  excess  of  the  par  value  or  real  value  of 
the  stock  traded  for. 

During  the  six  months  subsequent  to  July  27,  1910, 
the  insurance  company  sold  for  Healy  1,138  shares 
of  the  capital  stock  held  by  him  for  the  sum  of  $22,760, 
and  turned  over  this  sum  to  him.  Healy  delivered 
the  stock,  which  in  so  far  as  the  record  discloses  has 
passed  beyond  recall  and  is  held  by  parties  not  inter- 
ested in  this  case.  This  sum  was  not  paid  out  of  the 
funds  of  the  insurance  company  and  did  not  belong 
to  it.  The  only  equity  that  the  insurance  company 
could  possibly  have  in  this  transaction  would  be  a 
commission  or  compensation  for  making  the  sale.  It 
is  not  shown  what  exertion  was  made  or  expense  in- 
curred in  making  the  deal.  The  Circuit  Court  decreed 
that  this  amount  should  be  paid  by  Healy,  not  to  the 
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parties  who  had  purchased  the  stocky  but  to  the  re- 
ceivers of  the  insurance  company.  This  stock  belonged 
to  Healy.  It  was  not  owned  by  the  insurance  com- 
pany and  in  equity  the  money  should  not  be  paid  to 
that  company  nor  to  its  receivers. 

The  mushroom  capital  stock  of  the  Columbus 
Securities  Company  was  accompanied  by  an  income 
certificate  from  that  company  guaranteeing  to  plain- 
tiff Healy  interest  at  the  rate  of  7  per  cent  per  annum 
for  a  period  of  20  years  upon  the  exchange  value  of 
stock.  Apparently  in  order  to  keep  the  stock  afloat 
and  before  the  bubble  burst  and  the  securities  com- 
pany became  insolvent,  that  company  paid  interest 
thereon  to  Healy  amounting  to  $17,306.80.  This  is  all 
the  benefit  Healy  ever  received  from  such  stock.  The 
decree  of  the  lower  court  provided  that  this  sum 
should  be  paid  to  the  insurance  company.  According 
to  our  construction  of  the  contract  herein  indicated, 
this  should  not  be  required.  This  money  did  not  be- 
long to  the  Empire  Life  Insurance  Company. 

5.  We  come  next  to  the  consideration  of  the  $30,000 
mortgage.  It  is  contended  on  behalf  of  the  receivers, 
under  the  provision  in  the  contract  of  July  27,  1910, 
that  the  insurance  company  should  turn  over  to  the 
Spanton  company  all  property  remaining  after  the 
payment  of  the  $270,000,  and  the  provision  in  the 
Spanton  contract  to  the  effect  that,  if  the  Spanton 
Company  did  not  perform  its  contract,  all  its  rights 
should  terminate,  and  that  perforce  the  land  would  re- 
vert to  Healy,  that,  as  the  Spanton  contract  was  never 
performed,  but  was  forfeited,  therefore  the  rights 
thereunder  reverted  to  Healy,  that  the  legal  ownership 
of  the  real  property  in  question  has  at  all  times  re- 
mained in  Joseph  M.  Healy,  that  when  defendant 
Healy  as  such  owner  paid  the  $30,000  mortgage  he  was 
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paying  his  own  indebtedness  and  the  mortgage  became 
extinguished.  This  contention  in  regard  to  the  Span- 
ton  contract  leaves  out  of  consideration  the  stipulation 
in  the  contract  of  July  27,  1910,  to  the  effect  that  the 
insurance  company  should  succeed  to  all  rights  that 
Healy  had  against  the  Spanton  company  by  virtue  of 
the  Spanton  contract,  which  was  assigned  by  Healy  to 
the  insurance  company.  When  the  Spanton  Company 
failed  to  acquire  the  right  to  all  the  land  and  the  pro- 
ceeds thereof  over  and  above  the  payment  of  the 
$300,000,  such  right  passed  to  the  insurance  company. 
As  we  have  before  indicated  the  title  to  the  land  in 
question  was  transferred  by  Joseph  M.  Healy  to 
Frank  T.  Hunter,  trustee,  by  an  absolute  deed  of  con- 
veyance, which  was  made  subject  to  the  mortgage 
given  by  Healy  to  the  Eealty  Associates  to  secure  his 
note  for  the  sum  of  $30,000.  The  mortgage  was  given 
to  secure  a  bona  fide  debt  owing  to  that  concern  by 
Healy.  The  contract  of  July  27,  1910,  evidencing  the 
right  of  the  insurance  company  to  the  real  property 
plainly  recognized  the  validity  of  this  mortgage  and 
provided  that  the  rights  of  that  company  were  subject 
to  it.  The  eleventh  paragraph  of  the  contract  con- 
tains an  agreement  on  the  part  of  the  insurance  com- 
pany to  pay  said  mortgage  from  its  own  funds  in  case 
it  should  not  be  paid  from  the  proceeds  of  the  sales  of 
the  property  in  Healy  Heights.  The  courts  and  the 
text-book  writers  recognize  and  announce  the  principle 
governing  in  such  a  case  as  stated  in  3  Pomeroy^s 
Equity  Jurisprudence  (3  ed.).  Section  1205,  as 
follows : 

**  Where  a  mortgagor  conveys  by  a  deed  which 
states  simply  that  the  conveyance  is  'subject  to'  a  cer- 
tain specified  mortgage,  or  words  to  that  effect,  the 
grantee  takes  tiie  land  burdened  with  the  lien.    As 
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between  himself  and  the  grantor  mortgagor,  the  land 
is  the  primary  fund  out  of  which  the  mortgage  debt 
should  be  paid;  he  cannot  claim  that  the  mortgagor 
should  pay  oflf  the  mortgage  and  thus  exonerate  the 
land.  •  •  A  grantee  who  thus  takes  a  conveyance  sub- 
ject to  a  mortgage  is  presumed  to  have  included  the 
mortgage  debt  in  the  purchase  price,  and  is  not,  there- 
fore, permitted  to  dispute  the  validity  of  the  mort- 
gage ;  in  this  respect  he  is  in  the  same  position  as  one 
who  expressly  assumes  the  mortgage.^* 

See  Title  etc.  Co.  v.  Wrenn,  35  Or.  62  (56  Pac.  271, 
76  Am.  St.  Rep.  454) ;  Bronson  v.  La  Crosse  etc.  Co., 
2  Wall.  283,  310,  311  (17  L.  Ed.  725) ;  Jerome  v.  Mc- 
Carter,  94  U.  S.  734,  736  (24  L.  Ed.  136) ;  Horton  v. 
Davis,  26  N.  Y.  495;  Pratt's  Exr.  v.  Nixon,  91  Ala. 
192,  198  (8  South.  751,  753) ;  Central  Bamk  v.  Hazard 
(C.  C),  30  Fed.  484,  486;  Miss.  Vol.  Trust  Co.  v. 
Washington  etc.  R.  Co.  (D.  C),  212  Fed.  776. 

The  mortgage  was  not  paid.  The  Realty  Associates 
demanded  its  money  and  for  his  own  protection  Healy, 
who  had  assigned  the  note,  was  obliged  to  pay  the  debt 
which  he  did  on  August  3,  1912,  two  years  after  the 
conveyance  to  Hunter,  as  trustee,  for  the  insurance 
company  which  agreed  to  take  care  of  this  mortgage 
debt.  Healy  manifestly  intended  to  preserve  his  right 
to  be  subrogated  to  the  rights  of  the  Realty  Associates 
by  an  assignment  of  the  mortgage.  Subsequently  the 
note  and  mortgage  were  assigned  to  R.  L.  Donald, 
trustee,  for  Healy  *8  benefit.  According  to  the  princi- 
ples of  equity  and  fair  dealing,  the  insurance  company 
and  its  receivers  should  not  be  permitted  to  take  ad- 
vantage of  their  own  default  and  secure  an  interest  in 
the  real  estate  in  dispute  free  from  the  lien  of  the 
mortgage.  Under  the  circumstances  enumerated 
Healy  or  his  trustee  is  entitled  to  enforce  the 
mortgage. 
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It  is  stated  in  27  Cyc.  1329,  as  follows: 

** After  a  mortgagor  has  sold  his  equity  of  redemp- 
tion in  the  mortgaged  premises,  the  grantee  taking 
subject  to  the  mortgage  or  assuming  and  agreeing  to 
pay  it,  or  after  it  has  been  sold  on  execution  such  mort- 
gagor may  take  an  assignment  of  the  mortgage  with- 
out discharging  it,  and  hold  it  as  a  valid  lien  against 
the  property.'* 

1  Jones,  Mortgages  (6  ed.),  §  861a,  reads  thus: 

**If  the  mortgagor  takes  an  assignment  of  a  mort- 
gage after  the  premises  have  been  sold  subject  to  the 
mortgage,  the  mortgage  is  not  thereby  discharged  so 
that  it  cannot  be  enforced  against  the  property. 
'When  the  estate  was  sold  subject  to  the  mortgage,  the 
mortgage  was  left  as  a  primary  charge  upon  the  land, 
although  the  grantee  did  not  make  herself  personally 
liable  for  it  by  assuming  it.  The  grantor,  who  was  the 
maker  of  the  mortgage  note,  was  entitled  to  have  the 
mortgaged  property  applied  in  payment  of  it.  To 
protect  her  own  interests  she  might  take  an  assign- 
ment of  the  mortgage  and  the  debt  and  enforce  the 
mortgage  by  a  foreclosure  as  effectually  as  if  she  was 
not  the  maker  of  the  note.'  *' 

The  case  of  Pratt  v.  Buckley,  175  Mass.  115  (55 
N.  E.  889),  is  so  strictly  in  point  that  we  quote  at 
length  from  the  opinion : 

**0n  March  3, 1893,  Alice  M.  Pratt  was  the  owner  in 
fee  of  the  property  in  dispute,  and  she  mortgaged  it 
to  one  Gould  to  secure  the  payment  of  $850.  On 
March  7th  of  the  same  year  she  conveyed  the  premises 
to  one  Eobinson  by  a  deed  which  recited  that  the  land 
was  conveyed  subject  to  a  mortgage,  and  which  ex- 
cepted the  mortgage  from  the  covenant  of  warranty 
and  the  covenant  against  encumbrances.  Afterwards 
the  mortgagee  notified  her  that  the  note  was  unpaid, 
and  that,  if  it  was  not  satisfactorily  arranged  at  once, 
she  should  foreclose  the  mortgage  and  hold  her  re- 
sponsible for  any  deficiency  in  the  payment  of  the 

•8  Dr.— 14 
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note.  Accordingly,  to  protect  herself,  she  caused  the 
amount  of  the  note  to  be  furnished  said  Robinson  on 
the  execution  of  an  assignment  of  the  mortgage  to  one 
Swain,  which,  with  the  note,  was  delivered  to  her 
a^ent,  she  intending  to  preserve  her  rights  as  assignee 
of  the  mortgage.  Afterwards  Swain  assigned  the 
mortgage  to  her  and  she  foreclosed  it.  *  *  The  prin- 
cipal  question  in  the  case  is  whether  the  transfer  of 
the  note  and  the  assignment  of  the  mortgage  to  the 
original  mortgagor  after  the  premises  had  been  sold 
subject  to  the  mortgage  constituted  in  law  a  discharge 
of  the  mortgage,  so  that  it  could  not  be  enforced 
against  the  property.  We  think  it  very  clear  that  they 
did  not.  •  •  To  protect  her  own  interests  she  might 
take  an  assignment  of  the  mortgage  and  the  debt,  and 
enforce  the  mortgage  by  a  foreclosure  as  effectually 
as  if  she  was  not  the  maker  of  the  note." 

The  same  principle  was  announced  and  applied  in 
the  following  cases :  Barker  v.  Parker,  4  Pick.  (Mass.) 
505;  Baker  v.  Northwestern  Loan  Co.,  36  Minn.  185 
(30  N.  W.  464) ;  StUlman's  Executors  v.  StUlman,  21 
N.  J.  Eq.  126  yGerdine  v.  Menage,  41  Minn.  417  (43 
N.  W.  91) ;  Kay  v.  Castleberry,  99  Ark.  618  (139  S.  W. 
645,  648). 

The  transfer  of  the  mortgage  to  Donald,  as  trustee 
for  Healy,  did  not  satisfy  it.  The  land  at  that  time 
was  owned  by  a  third  party  and  the  mortgage  was  a 
valid  encumbrance  thereon.  Healy  stood  in  the  situa- 
tion of  a  surety  on  the  note  and  in  order  to  protect 
his  own  interest  and  credit  could  pay  the  debt  and 
have  the  same  and  the  mortgage  securing  it  assigned 
to  a  trustee  for  his  own  benefit  and  have  the  mortgage 
enforced  by  a  foreclosure  as  effectually  as  though  he 
were  not  the  maker  of  the  note :  Harris,  Subrogation, 
§  651.  Healy  then  had  no  title  to  that  part  of  the  land 
in  dispute.  The  mortgage,  therefore,  did  not  merge 
with  the  legal  title  either  under  the  rule  stated  in  Kate 
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V.  Obenchain,  48  Or.  352  (85  Pac.  617, 120  Am.  St.  Rep. 
821),  cited  by  counsel  for  the  defendant  receivers,  or 
otherwise. 

The  insurance  company  in  part  performance  of 
their  agreement  paid  $7,000  interest  on  the  mortgage 
to  July  27,  1913.  The  evidence  shows  that  the  sum 
of  $2,500  is  a  reasonable  amount  as  attorney's  fees 
in  this  suit  for  foreclosing  the  mortgage. 

6.  During  the  progress  of  the  litigation  in  accord- 
ance with  several  orders  made  by  the  trial  court  Healy 
paid  the  taxes  on  the  property  in  dispute  to  protect 
the  title  thereof.  The  purport  of  the  order  passed  on 
the  4th  and  6th  of  November,  1914,  is  shown  by  the 
following  excerpts  therefrom: 

**It  is  considered,  ordered,  and  adjudged  that  the 
defendant  Joseph  M.  Healy  be,  and  he  is  hereby 
authorized  and  empowered  to  redeem  the  following 
described  real  property  from  the  following  described 
tax  liens  thereon,  to  wit :  [Here  follows  a  description 
of  the  tax  liens].  *  *  It  is  ordered  and  decreed  by  the 
court  that  the  advances  made  by  the  defendant  Joseph 
M.  Healy  for  the  payment  of  taxes  protected  under 
an  order  and  decree  heretofore  entered  shall  bear  in- 
terest at  the  rate  of  7  per  cent  per  annum  pursuant  to 
the  proposition  contained  in  the  petition  of  the  said 
Joseph  M.  Healy,  and  that  the  interest  shall  be  pro- 
tected in  Uke  manner  with  the  principal. '* 

On  August  30,  1915,  a  portion  of  the  order  passed 
by  the  trial  court  reads  thus: 

**It  is  adjudged  and  decreed  that  the  amounts  ex- 
pended by  the  said  Joseph  M.  Healy  in  payment  of  the 
said  taxes,  together  with  7  per  cent  interest  thereon, 
are  a  first  lien  and  encumbrance  on  the  real  property 
described  in  the  complaint  and  in  the  cross-bill  of  the 
defendant  Joseph  M.  Healy,  and  that  the  said  moneys 
be  first  paid  to  the  said  Joseph  M.  Healy  out  of  the 
sale  of  the  property  described  in  the  complaint  and  the 
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cross-bill  prior  to  any  and  all  other  claims  set  forth  in 
the  complaint  and  in  the  cross-bill.*' 

The  mortgage  given  to  the  Realty  Associates  dated 
July  27,  1910,  contained  a  provision  to  the  effect  that 
the  mortgagor  would  pay  all  taxes  lawfully  levied  on 
the  property,  and  that  in  case  the  mortgagor  should 
fail  so  to  do,  the  mortgagee  might  pay  the  same,  and 
the  amount  so  paid  with  interest  at  8  per  cent  per 
annum  thereon  would  be  payable  by  the  mortgagor  at 
the  payment  of  the  next  installment  of  interest  and 
that  the  said  land  should  be  part  of  the  debt  secured 
by  the  mortgage  and  a  lien  upon  the  land.  Pursuant 
to  the  several  orders  of  the  court  Healy  paid  taxes 
lawfully  levied  on  the  property  as  follows: 

November  7,  1914 $2,196.85 

November  20,  1914 1,005.85 

January  7,  1915 335.99 

August  31,  1915 718.01 

Aggregating   $4,256.70 

— ^which  amount  Healy  is  entitled  to,  with  interest  at 
7  per  cent  per  annum  from  the  several  dates  of  pay- 
ment upon  the  respective  amounts,  and  which  he  is 
entitled  to  have  declared  a  first  lien  upon  the  real 
property  in  controversy. 

7.  It  was  provided  in  the  agreement  made  by  Joseph 
M.  Healy  with  the  Spanton  Company  that  4  acres  of 
the  land  should  be  excepted  from  the  sale.  Pursuant 
to  this  reservation  by  the  ninth  paragraph  of  the  con- 
tract of  July  27,  1910,  the  insurance  company  agreed 
with  Healy  that  at  any  time  after  the  payment  of  the 
$30,000  mortgage  it  would  cause  the  trustee  to  convey 
to  Healy,  or  as  he  should  direct,  4  blocks  aggregating 
32  lots  out  of  the  property  as  platted  and  dedicated 
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without  compensation  pursuant  to  the  reservation  in 
the  Spanton  contract.  In  accordance  therewith  Healy 
selected  the  property  as  above  stated.  Hunter  was  a 
naked  trustee  for  Healy  of  these  tracts  of  land.  While 
the  lots  are  subject  to  the  lien  of  the  $30,000  mortgage 
the  contract  of  July  27,  1910,  plainly  provided  that 
this  mortgage  should  be  paid  from  the  proceeds  of 
the  other  portion  of  the  real  estate.  Healy  is  entitled 
to  a  deed  from  Frank  T.  Hunter,  trustee,  conveying 
the  32  lots  above  described. 

The  claim  of  plaintiff  assigned  by  the  Merchants* 
National  Bank  being  for  a  portion  of  the  amount 
agreed  to  be  paid  to  Healy  on  account  of  a  resale  of 
the  stock  in  the  insurance  company  falls  with  the 
elimination  of  the  contract  for  the  resale  contained 
in  said  paragraphs  12  and  13,  and  in  the  contract  of 
June  6,  1911.  The  claim  for  the  balance  of  such  pay- 
ment made  by  defendant  Healy  in  his  answer  and 
cross-complaint  falls  for  like  reason. 

The  decree  of  the  lower  court  will  therefore  be  re- 
versed, and  one  entered  here  in  accordanc  with  this 
opinion :  First,  requiring  Frank  T.  Hunter,  trustee,  to 
make,  execute  and  deliver  a  deed  of  conveyance  of  the 
32  lots  described  above  to  Joseph  M.  Healy,  or  as  he 
may  direct;  second,  foreclosing  as  a  first  lien  the  taxes 
amounting  to  $4,256.70,  with  interest  as  above  stated ; 
third,  foreclosing  the  mortgage  of  $30,000,  with  in- 
terest from  July  27,  1913,  at  8  per  cent  per  annum, 
and  $2,500  attorney  *s  fees,  as  prayed  for  in  the  com- 
plaint. In  the  event  of  the  payment  by  the  insurance 
company,  or  its  receivers,  of  the  several  amounts 
above  specified,  with  interest,  costs  and  expenses  in- 
curred, then  Frank  T.  Hunter,  trustee,  is  authorized 
to  make,  execute  and  deliver  a  deed  of  conveyance  of 
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the  real  property,  excepting  the  32  lots,  to  the  re- 
ceivers of  the  defendant  insurance  company. 

Bbvebsbd.    BEHEABiNa  Denied. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Habbis  concur. 


Argued  Febraary  6,  affirmed  Mareb  6,  1917. 

CLABINDA  TBUST  &  SAVINGS  BANK  v.  DOTY. 

(163  Pac.  418.) 

Bills  and  Notes— Pleading— Plea  in  Abatement. 

1.  If  a  transfer  of  notes  by  the  payee  was  made  withoat  tbe 
knowledge  on  tbe  part  of  the  transferee  of  any  infirmity  in  the  notes 
or  of  any  circumstances  indicating  the  design  on  the  part  of  the 
payee  to  deal  fraudulently  with  the  maker  or  to  avoid  reloading  to 
any  warranty  it  bad  given  covering  the  goods  for  which  the  notes 
were  executed,  the  maker's  plea,  in  the  transferee's  suit  on  the  notes, 
setting  up  the  warranty,  its  breach,  and  averring  that  the  suit  was  in 
the  name  of  tbe  transferee,  through  collusion  with  the  payee,  to  de- 
prive the  maker  of  his  equities,  was  unavailable. 

Bills  and  Notes— Pleading. 

2.  Where  notes  were  given  for  goods  sold  under  warranty,  the 
warranty  was  broken,  and  tbe  notes  were  transferred  with  notice  to 
tbe  transferee  of  the  fact,  and  that  the  payee  intended  to  deal 
fraudulently  with  the  maker,  such  matters  could  be  urged  in  bar  of 
the  transferee's  suit  on  the  notes,  and  did  not  need  to  be  pleaded  in 
abatement. 

Pleading— Plea  in  Abatement. 

3.  Tbe  sole  object  of  a  plea  in  abatement  is  to  protect  defendant 
from  another  suit  brought  by  some  person  who  might  be  the  real 
party  in  interest. 

[As  to  when  an  action  is  "pending,"  within  the  contemplation 
of  laws  relating  to  pleas  in  abatement,  see  note  in  Ann.  Gas. 
1914D,  1007.] 

Obattel  Mortgages— Bight  to  Foreclose — Assignment  of  Notes  and 
Transfer  of  Mortgage. 

4.  Tbe  aspignment  of  notes  and  tbe  actual  manual  transfer  of  tbe 
chattel  mortgage  securing  them  carried  tbe  right  to  have  the  mort- 
gage foreclosed 
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Pleading— Baising  larae— Beplj  to  Plea  in  Abatement. 

5.  The  original  reply  to  defendant's  answer  in  abatement,  wbich 
reply  denied  every  ''material"  allegation  of  the  plea  in  abatement, 
was  insuificient  to  raise  an  issne. 

Pleading— Amendment— statutes. 

6.  Where  the  reply  to  a  plea  in  abatement  was  insufficient  to 
raise  an  issne  becaase  it  only  professed  to  deny  the  material  allega- 
tions of  the  answer,  the  conrt  had  authority,  nnder  Sections  100,  101, 
and  102,  L.  O.  L.,  relative  to  amendments  to  pleadings,  to  allow 
ameildment,  the  reply  being  a  mere  imperfect  denial,  and  the  amend- 
ment not  introducing  any  new  cause  of  defense. 

Pleading— ^Veriflcatlen—WalTer— Statute. 

7.  Wliere  there  is  no  motion  to  strike  out  a  pleading,  as  required 
by  Section  106,  L.  O.  L.,  providing  that  any  pleading  not  duly  veri- 
fied may  be  stricken  on  motion,  any  defect  in  the  verification  of  the 
pleading  is  waived. 

From  Klamath:  Gbobgb  Noland,  Judge. 

This  is  a  suit  by  the  Clarinda  Trust  &  Savings  Bank, 
a  corporation,  against  M.  B.  Doty.  From  a  decree 
dismissing  defendant's  answer  in  abatement  and  judg- 
ment for  costs  in  favor  of  plaintiff,  defendant  appeals. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBbide. 

This  is  a  suit  to  foreclose  a  chattel  mortgage  given 
by  defendant  to  secure  thirty  promissory  notes  made 
by  him  to  the  Lisle  Manufacturing  Company,  of  Clar- 
inda, Iowa.  The  complaint  sets  up  the  ownership  by 
plaintiff  of  twenty-two  of  these  notes  and  of  the  mort- 
gage. It  appears  from  the  mortgage  that  these  notes 
were  given  to  secure  the  payment  of  certain  sums  due 
upon  a  machinery  contract,  whereby  the  defendant 
purchased  from  the  Lisle  Manufacturing  Company  an 
improved  boring  and  drilling  machine,  certain  boring 
shafting,  and  other  things  appurtenant  thereto.  The 
defendant  filed  an  answer  in  the  nature  of  a  plea  in 
abatement  setting  up  that  if  the  notes,  or  any  of  them, 
were  assigned  to  the  plaintiff  by  the  Lisle  Manufac- 
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luring  Company,  the  plaintiff  subsequently  thereto 
and  prior  to  the  commencement  of  this  suit  had  dis- 
posed of  its  interest  in  each  of  the  notes  to  other  per- 
sons, namely,  the  Lisle  Manufacturing  Company,  and 
the  plaintiff  was  not  at  the  commencement  of  this  suit 
and  is  not  now  the  owner  or  holder  or  assignee  of  said 
twenty-two  notes,  or  of  any  part  thereof.  The  plea 
also  alleged  that  plaintiff  was  not  at  the  time  of  the 
commencement  of  this  suit  or  at  any  other  time  the 
owner  or  holder  of  the  chattel  mortgage  sought  to  be 
foreclosed,  and  that  there  never  had  been  any  transfer 
from  the  Lisle  Manufacturing  Company  or  from  any 
other  person  to  the  Clarinda  Trust  and  Savings  Bank. 
The  plea  then  states,  in  substance,  that  the  thirty 
notes  as  mortgage  security  were  given  to  the  Lisle 
Manufacturing  Company  under  the  terms  of  a  condi- 
tional purchase  of  the  boring  machine  and  other  appa- 
ratus heretofore  mentioned,  which  contract  stipulated 
that  all  money  paid  on  said  machinery,  including  the 
twenty-two  notes  sued  upon,  would  be  returned  to  M. 
R.  Doty,  this  defendant,  if  the  machinery  should  not 
fulfill  the  warranty  of  the  Lisle  Manufacturing  Com- 
pany. The  plea  then  alleged  a  breach  of  warranty 
and  a  right  to  have  the  notes  returned,  and  averred 
that  this  suit  was  brought  in  the  name  of  plaintiff 
through  collusion  with  the  Lisle  Manufacturing  Com- 
pany for  the  purpose  of  depriving  defendant  of  his 
claims,  rights,  and  equities  in  said  matters  between 
him  and  the  Lisle  Manufacturing  Company;  that 
plaintiff  had  no  real  interest  in  the  twenty-two  notes 
sued  upon,  or  in  the  mortgage  security,  and  that  the 
Lisle  Manufacturing  Company  is  the  real  beneficiary 
and  party  in  interest.  To  this  plea  plaintiff  interposed 
a  reply  denying  every  '* material''  allegation  thereof. 
Thereupon  the  defendant  moved  for  judgment  upon 
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the  pleadings  on  the  theory  that  the  reply  was  insuffi- 
cient. When  the  motion  came  on  for  argument  plain- 
tiff requested  permission  to  file  an  amended  reply, 
which  was  granted  by  the  court,  and  an  amended  reply 
sufficient  in  form  and  substance  was  then  filed;  de- 
fendant's motion  for  judgment  on  the  pleadings  being 
overruled.  Defendant  filed  a  second  motion  for  judg- 
ment on  the  pleadings,  which  being  overruled  the  case 
came  on  for  trial,  and  decree  was  rendered  dismissing 
defendant's  answer  in  abatement  and  a  judgment  for 
costs  was  entered  therein  in  favor  of  plaintiff,  from 
which  the  defendant  appeals.  Affirmed. 

For  appellant. there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  C.  Brower. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  E.  L.  Elliott  and  Mr.  William  Orr,  with  an  oral 
argument  by  Mr.  Elliott. 

Opinion  by  Mb.  Chief  Justiob  MgBbide. 

A  great  many  outside  and  irrelevant  matters  seem 
to  have  been  litigated  on  the  trial  of  defendant's  an- 
swer in  abatement.  There  was  really  but  one  ques- 
tion: Whether  there  had  been  such  a  transfer  of  the 
notes  as  would  protect  the  defendant  from  a  second 
suit  upon  them  by  the  Lisle  Manufacturing  Company, 
the  original  holder.  What  its  motive  may  have  been 
in  assigning  the  notes  was  not  a  matter  of  concern  to 
the  defendant. 

1-4.  If  the  transfer  was  actually  made  without 
the  knowledge  on  the  part  of  plaintiff  of  any  infirmity 
in  the  notes,  or  of  any  circumstances  indicating  the 
design  on  the  part  of  the  Lisle  Manufacturing  Com- 
pany to  deal  fraudulently  with  the  defendant  or  to 
avoid  responding  to  any  warranty  it  had  given,  the 


218         Clabinda  Tbust  &  Savings  Bank  v.  Doty.     [83  Or. 

plea  would  be  unavailable.  If  they  were  transferred 
with  notice  to  it  of  these  facts,  these  matters  could  be 
urged  in  bar,  and  there  would  be  no  necessity  of  plead- 
ing them  in  abatement.  We  think  the  evidence  indi- 
cates an  actual  assignment  of  these  twenty-two  notes 
to  the  plaintiff  herein.  Whether  such  assignment  was 
with  or  without  notice  of  any  equities  in  favor  of  the 
defendant  does  not  cut  any  figure  in  the  case;  that 
being  a  matter  to  be  litigated  upon  a  plea  in  bar  and 
not  in  abatement,  the  sole  object  of  which  is  to  protect 
the  defendant  from  another  suit  brought  by  some  per- 
son who  might  be  the  real  party  in  interest.  Of 
course,  it  goes  without  saying  that  the  assignment  of 
the  notes  and  the  actual,  manual  transfer  of  the  mort- 
gage carried  with  them  the  right  in  the  plaintiff  to 
have  the  mortgage  foreclosed;  but  the  principal  ques- 
tions raised  here  are  technical  questions  upon  the 
pleadings. 

5,6.  It  is  contended  that  the  original*  reply  to  the 
answer  in  abatement  was  insufficient  to  raise  an  issue 
by  reason  of  the  fact  that  it  only  professed  to  deny 
the  material  allegations  of  the  answer.  This  conten- 
tion was  well  taken,  but  the  court  had  ample  authority 
under  Sections  100,  101  and  102  of  the  Code  to  allow 
an  amendment ;  the  reply  being  a  mere  imperfect  denial 
and  the  amendment  not  introducing  any  new  cause  of 
defense.    It  was  remarked  by  counsel : 

''If  amendments  to  pleadings  may  be  allowed  after 
motion  for  such  judgment  is  made,  then  the  statute 
could  never  be  made  effective,  and  would  be  a  nullity 
and  a  farce;  and  it  cannot  be  assumed  the  legislature 
intended  it  to  be  such.'* 

This  would  be  true  if  the  science  of  pleading  were 
intended  to  be  a  mere  game  of  wits,  instead  of  a  means 
of  clearly  presenting  the  issues  to  the  court.    Courts 
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are  organized  for  the  purpose  of  enabling  parties  to 
have  a  fair  and  orderly  trial  of  their  contentions,  and 
to  this  end  they  should  always  be  liberal  in  allowing 
amendments  to  pleadings  so  that  every  party  may 
have  a  day  in  court  and  not  be  turned  away  by  reason 
of  a  defect  in  his  pleading  which  can  be  corrected  be- 
fore trial  without  detriment  to  the  administration  of 
justice. 

7.  Questions  are  raised  upon  the  sufficiency  of  the 
verification.  There  is  no  motion  to  strike  out  the 
pleading,  as  required  by  Section  106,  L.  0.  L.,  and 
unless  such  motion  is  made  the  defect  on  this  account 
is  waived. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

Mr.  Justice  McCamant,  Mr.  Justice  Burnett  and 
Mr.  Justice  Harris  concur;  Mr.  Justice  Benson  taking 
no  part  in  the  consideration  of  this  case. 


Argued  February  16,  affirmed  Marcb  6,  1917. 

SUMMERFIELD  v.  SOUTHERN  PAC.  CO.* 

(163  Pac.  420.) 

BallroadA— Injurj  to  Penen  on  Track— Questioii  for  Jury— Trespass- 
ing. 

1.  Whether  deceased  was  a  trespasser  upon  a  railway  trestle 
should  be  submitted  to  jury  where  that  question  is  doubtful. 

Ballroads — ^Injuries  to  Persons  on  Track— Licensees  or  Trespassers. 

2.  A  pedestrian,  who,  in  place  of  taking  a  good  road  less  than  200 
feet  away  in  going  from  one  city  to  another  in  the  night-time,  goes 
over  a  main  line  railway  trestle  794  feet  long  and  40  teet  high,  with 

*  Authorities  discussing  the  question  of  duty  of  railroad  company 
to  keep  lookout  for  trespassers  on  track  are  gathered  in  notes  in 
25  la.  &.  A.  287;  8  la.  &.  A.  (N.  a)  1069.  Bepobtxe. 
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no  space  on  either  side  for  escape,  the  trestle  not  being  used  hj 
public  generally  in  night-time,  there  being  posted  notices  forbidding 
such  use  and  nothing  showing  acquiescence  bj  railway  company,  if 
a  trespasser,  and  not  a  licensee. 

Bailroadft— Injuries  to  Penonf  on  Track — ^Negligence. 

3.  A  pedestrian  who,  in  the  night-time,  in  preference  to  going  over  a 
well-traveled  road  less  than  200  feet  away,  goes  over  a  high,  long, 
and  narrow  main  line  railway  trestle,  from  which  it  is  impossible  to 
escape  in  case  of  the  approach  of  a  train,  is  negligent. 

[As  to  the  duties  of  railroad  company  to  trespassers  on  track, 
see  note  in  30  Am.  St.  Bep.  53.] 

Bailroadfl — ^Injuzles  to  Persons  on  Track— Prima  Facie  Trespassers. 

4.  Any  person  walking  upon  a  railway  trestle,  in  a  rural  commu- 
nity, contrary  to  posted  notices,  is  prima  facie  a  trespasser,  and  this 
presumption  can  be  overcome  only  by  proof  that  company  had  notice 
of  such  use  and  affirmatively  acquiesced  therein. 

From  Clackamas :  James  U.  Campbell,  Judge. 

This  is  an  action  by  Edward  Summerfield,  adminis- 
trator, against  the  Southern  Pacific  Company,  a 
corporation.  Judgment  for  defendant  and  plaintiff 
appeals. 

Department  2.  Statement  by  Mb.  Chiep  Justice 
McBbide. 

This  is  an  action  for  damages  for  the  death  of  Alma 
Summerfield,  who  was  killed  by  a  Southern  Pacific 
train  on  the  night  of  January  7, 1914,  while  attempting, 
in  the  company  of  two  other  persons,  to  walk  the  bridge 
or  trestle  of  the  Southern  Pacific  Company  which  spans 
the  Molalla  Eiver  between  the  towns  of  Canby  and 
Barlow,  in  Clackamas  County.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  0.  D.  Eby,  Mr.  Malcolm  H.  Clark  and  Mr.  Alfred 
E.  Clark,  with  oral  arguments  by  Mr.  Eby  and  Mr. 
Malcolm  H.  Clark. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Ben  C.  Dey,  Mr.  William  D.  Lawton,  Mr.  Ralph 
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E.  Moody,  Mr.  George  C.  Brownell,  Mr.  Gordon  E. 
Hayes,  and  Mr.  John  F.  ReiUy,  with  an  oral  argument 
by  Mr.  Dey. 

Opinion  by  Mr.  Chief  Justice  McBridb. 

The  whole  controversy  in  this  case  centers  npon  the 
following  instruction  given  by  the  court : 

**I  instruct  you,  as  a  matter  of  law  in  this  particular 
case,  that  the  injured  party.  Alma  Smnmerfield,  at  the 
time  of  the  accident  was  a  trespasser  upon  the  prop- 
erty of  the  railroad  company,  the  defendant  in  this 
case.  Now  the  law  compels  a  railroad  company,  or 
anybody  else,  to  use  a  certain  amount  of  diligence  even 
toward  trespassers,  and  duties  that  they  are  required 
to  use  is  that  they  shall  not  willfully  or  wantonly  injure 
anybody,  even  a  trespasser.  To  illustrate:  Suppose 
when  you  go  home  in  your  machine  this  evening,  Mr. 
Eisley  [addressing  one  of  the  jurymen],  there  is  some 
man  crossing  your  road,  and  you  see  that  man  and  he 
has  no  business  there  even,  but  you  have  no  right  to 
run  over  him  with  your  machine  and  injure  him.  It  is 
your  duty,  if  you  know  the  trespasser  is  in  a  dangerous 
place,  to  use  ordinary  care  to  avoid  injuring  him,  and 
you  must  use  that  ordinary  care  to  avoid  injuring 
even  a  trespasser.  And  that  is  the  duty  the  railroad 
company  owed  the  injured  party  in  this  case,  and  it  is 
for  you  to  determine,  under  all  the  circumstances, 
whether  they  discharged  that  duty/* 

The  court  further  instructed  the  jury: 

**It  is  for  you  to  determine,  under  all  the  circum- 
stances of  this  case,  whether  the  engineer  saw  the  par- 
ties upon  the  trestle  or  bridge  in  suflScient  time  that 
with  the  use  of  ordinary  care  he  could  have  avoided 
injuring  them.  If  he  could  have,  then  the  railroad  com- 
pany is  liable.  If  he  used  his  best  endeavors,  after 
he  did  see  them  and  found  out  that  they  were  upon  the 
track,  to  stop  the  train,  and  notwithstanding  that  they 
were  injured,  then  the  railroad  company  is  not  liable.*' 
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Plaintiff  requested  the  court  to  give  the  following  in- 
struction, among  others,  to  the  jury : 

/*You  are  instructed  that  if  you  find  from  the  evi- 
dence that  for  years  the  public  were  accustomed  to  use 
the  track  and  trestle  of  the  defendant  railway  company, 
with  the  knowledge  and  acquiescence  of  the  defendant 
company  even  though  without  its  express  consent  or 
license,  its  assent  and  license  so  to  do  will  be  pre- 
sumed, and  in  that  case  persons  so  using  said  track 
and  trestle  are  not  in  a  strict  sense  trespassers,  but 
were  licensees,  and  the  defendant  was  bound  to  take 
reasonable  precaution  to  avoid  injuring  such  persons/* 

Other  instructions  of  a  similar  tenor  distinguishing 
between  licensees  and  trespassers  were  requested  and 
refused. 

1, 2.  This  controversy  then  presents  but  one  ques- 
tion. If  the  deceased,  as  a  matter  of  law  under  the  facts 
disclosed  by  plaintiff's  testimony,  was  a  trespasser 
upon  the  track,  the  plaintiff  should  not  recover.  If 
there  was  such  a  condition  of  the  testimony  that  this 
fact  was  left  in  doubt,  the  instruction  of  the  court  was 
wrong,  and  the  case  should  be  reversed. 

To  determine  this  we  shall  have  to  consider  the  cir- 
cumstances as  disclosed  by  the  testimony:  The  evi- 
dence shows  that  the  town  of  Canby  is  situated  about  a 
mile  north  of  the  trestle  in  question,  and  the  town  of 
Barlow,  about  one  half  a  mile  south;  that  the  trestle 
which  spans  the  Molalla  River  is  797  feet  long,  40  feet 
high,  and  barely  wide  enough  for  the  passage  of  trains, 
leaving  no  room  on  either  side  of  the  track  whereby  a 
pedestrian  could  escape  in  case  a  train  should  pass 
while  he  was  on  the  track.  The  town  of  Canby  con- 
tains from  500  to  700  inhabitants  and  the  town  of  Bar- 
low from  25  to  75  inhabitants.  There  is  a  county  road 
running  parallel  with  the  railroad  track,  and  from  100 
to  200  feet  distant  therefrom  between  the  two  villages, 
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and  across  the  Molalla  upon  this  county  road,  is  a  cov- 
ered bridge.  The  evidence  tends  to  show  that  prior  to 
the  construction  of  this  bridge  in  1906  the  railroad 
trestle  was  frequently  used  by  pedestrians  in  going 
from  one  village  to  another,  but  that  since  the  con- 
struction of  said  bridge  such  use  of  the  trestle  has  not 
been  so  frequent;  a  majority  of  the  travel  since  then 
being  across  the  county  bridge.  There  is  the  usual 
path  alongside  the  railroad  track  which  goes  as  far 
as  the  railroad  bridge,  then  turns  down  to  the  county 
bridge,  and  after  crossing  the  said  bridge  it  returns 
again  alongside  of  the  railroad  track.  Upon  the  even- 
ing in  question  the  deceased,  who  was  about  seventeen 
years  old,  in  company  with  her  sister  and  a  young  man, 
had  started  from  Barlow  on  their  way  to  Canby.  They 
had  been  about  an  hour  on  the  road  when  they  came 
upon  this  bridge,  and  as  they  neared  the  southern  end 
of  it  were  overtaken  by  the  train  and  Alma  Summer- 
field  and  the  young  man  were  killed.  The  evidence  in- 
dicates that  as  soon  as  the  presence  of  the  party  was 
discovered  by  the  engineer  he  put  on  the  emergency 
brakes  and  did  all  he  could  to  stop  the  train,  and  there 
is  no  evidence  of  any  reckless  or  wanton  injury  in  the 
case,  but  that  the  train  was  going  at  about  its  usual 
speed  of  forty  miles  an  hour.  It  was  also  shown  that 
at  each  end  of  this  trestle  signs  were  placed  forbidding 
trespass  upon  the  trestle,  and  that  these  were  in  a  posi- 
tion where  they  could  be  seen  in  daylight  by  persons 
going  upon  the  track.  The  accident  happened  about 
7 :30  o'clock  in  the  evening,  and  when  it  was  fully  dark. 
3.  It  goes  without  saying  that  a  railroad  company 
has  the  right  to  the  exclusive  use  of  its  property  unless 
the  public  has  acquired  some  interest  therein  either  by 
license,  express  or  implied,  or  by  such  adverse  use  as 
amounts  to  a  prescription.  That  any  person  could  go 
upon  the  trestle  under  the  conditions  shown  evinces  an 
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entire  lack  of  caution  and  regard  for  personal  safety 
which  seems  remarkable.  The  narrowness  of  the 
trestle,  the  impossibility  of  getting  off  of  it  on  either 
side,  except  by  a  jump  of  forty  feet  into  the  river,  its 
great  length,  the  fact  that  it  was  situated  upon  the  main 
line  of  the  railroad  leading  from  Portland  to  Cali- 
fornia, all  were  warnings  which  it  would  seem  no 
prudent  person  would  disregard ;  and  at  the  very  out- 
set we  are  impressed  with  the  fact  that  the  preliminary 
cause  of  this  accident  was  the  negligence  of  the  plain- 
tiff ^s  intestate  in  choosing  to  risk  her  life  upon  the 
trestle  rather  than  to  take  a  safe  and  fairly  convenient 
route  by  way  of  the  county  road  and  bridge.  We  think 
under  the  circumstances  detailed  that  persons  going 
upon  the  track  were  trespassers. 

Practically  the  sole  reliance  of  plaintiff  for  any  con- 
trary doctrine  is  the  case  of  Doyle  v.  Portland  Rail- 
way  Light  &  Power  Co.,  71  Or.  576  (143  Pac.  623), 
in  which  we  held  that  under  the  peculiar  circumstances 
of  that  case  the  testimony  on  that  subject  should  have 
been  submitted  to  the  jury,  and  the  question  as  to 
whether  or  not  the  injured  person  in  that  case  was  a 
trespasser  should  have  been  left  to  it.  We  think  the 
opinion  in  that  case  goes  quite  as  far  as  the  law  war- 
rants, and  that  it  should  not  be  further  extended. 
But  that  was  very  different  from  the  case  at  bar. 
The  situation  in  that  case  is  well  set  forth  in  the  brief 
filed  by  counsel  for  the  plaintiff  which  we  find  with 
the  transcript.    Among  other  things  it  is  said: 

**The  uncontradicted  evidence  of  the  witnesses  was 
that  the  people  who  lived  in  the  vicinity  of  Berkley 
and  who  worked  at  Sellwood  (both  stations  being 
within  the  city  limits  of  Portland  and  suburbs  and 
additions  thereof)  used  the  trestle  in  question  as  a 
footway  or  passageway  in  going  to  and  from  their 
work.  Also  that  school  children  and  the  people  gen- 
erally residing  or  living  or  working  in  the  vicinity  of 


March,  1917.]     Summebfield  v.  Southern  Pac.  CJo.        225 

Johnson  Creek  so  used  such  trestle  for  a  period  ex- 
tending as  far  back  as  four  years  to  and  embracing 
the  day  on  which  the  plaintiff  was  hurt.  The  testi- 
mony further  shows  that  on  some  occasions  the  trains 
of  the  defendant  stopped  on  the  trestle  to  keep  from 
striking  people  who  were  thereon.  The  witness  Mc- 
Laughlm  testified  positively  to  this  fact.  It  is  alleged 
in  the  complaint  and  shown  by  the  evidence  that  this 
trestle  was  a  way  of  necessity  and  constituted  and 
was  the  only  means  of  passageway  which  the  people 
in  the  vicinity  had  without  going  an  unreasonable  dis- 
tance around  in  another  direction,  and  that  even  then 
it  was  necessary  for  them  to  cross  private  lands  in 
order  to  get  to  their  place  of  work,  or  to  return  there- 
from to  their  homes,  if  they  did  not  use  this  trestle. 
Under  these  facts,  which  are  undisputed,  and  which 
show  a  way  of  necessity  in  common  use  for  years, 
persons  using  such  trestle  were  not  trespassers,  but 
were  licensees.** 

The  evidence  in  the  case  at  bar  does  not  indicate 
any  such  state  of  facts.  It  does  not  show  any  neces- 
sity for  the  use,  but  indicates  only  that  it  was  a  little 
more  convenient  to  cross  by  the  trestle  than  to  go  by 
the  way  of  the  bridge.  The  testimony  in  the  Doyle 
case  also  establishes  the  fact  that  the  railroad  com- 
pany was  aware  of  the  frequent  use  of  this  trestle 
by  the  public,  and  was  in  the  habit  of  stopping  its 
trains  to  allow  persons  on  the  trestle,  which  was  a 
comparatively  short  one,  being  only  156  feet  long,  to 
escape  therefrom,  while  in  this  case  there  is  no  testi- 
mony that  the  company  had  ever  perceived  anybody 
upon  its  trestle,  or  that  the  public  generally  had  made 
a  practice  of  using  it  in  the  night-time  when  the 
presence  of  persons  upon  it  would  be  difficult  of  de- 
tection. In  fact,  the  testimony  rather  indicates  that 
the  majority  of  the  public  took  the  county  road  at 
this  point,  and  that  since  the  building  of  the  bridge 
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comparatively  few  persons  took  the  risks  of  crossing 
on  the  trestle.  We  see  nothing  in  the  evidence  in 
this  case  to  indicate  that  the  plaintiff  was  a  licensee, 
or  that  the  defendant  had  by  any  act  acquiesced  in 
the  use  of  this  trestle  by  the  public  as  a  pathway.  An- 
other distinction  is  made  in  the  Doyle  case  as  to 
travel  upon  tracks  and  trestles  in  the  limits  of  cities. 
As  will  be  seen  from  the  excerpt  from  the  brief  it 
was  especially  urged  that  the  accident  in  that  case 
took  place  in  the  suburbs  of  the  city  of  Portland. 
Other  cases,  such  as  Teakle  v.  San  Pedro  etc.  R.  Co., 
32  Utah,  276  (90  Pac.  402,  10  L.  E.  A.  (N.  S.)  486), 
are  of  accidents  occurring  in  railway  yards  within 
the  limits  of  populous  communities  where  the  public 
travel  is  very  great.  This  was  in  a  rural  conmaunity 
with  county  roads  leading  from  one  small  village  to 
another,  and  there  was  no  such  congestion  of  travel 
as  might  lead  the  railway  company  to  apprehend  that 
persons  would  use  this  trestle.  We  do  not  see  any 
circumstances  in  this  case  which  indicate  that  the  de- 
fendant ever  acquiesced  in  the  use  of  this  trestle  for 
a  pathway.  In  this  state  there  is  no  law  that  punishes 
criminally  a  trespass  upon  a  railroad  track.  The 
railroad  company  can  do  only  one  of  two  things: 
Either  post  notices,  as  in  the  case  at  bar,  or  put  a 
guard  with  a  club  at  each  end  of  every  trestle  be- 
tween Portland  and  Ashland;  or,  as  a  third  alter- 
native, submit  to  persons  walking  across  the  trestle 
if  such  persons  are  minded  to  take  the  risks  incident 
to  such  course.  To  say  that  when  it  has  posted 
notices  forbidding  people  to  trespass  upon  the  trestles, 
has  done  no  act  to  encourage  such  travel,  and  pro- 
vided no  conveniences  by  which  persons  are  induced 
to  enter  upon  such  trestles,  it  has  acquiesced  in  such  use 
or  given  any  license  to  such  persons  thus  to  privilege 
themselves  is  absurd  upon  the  face  of  it ;  and  such  we 
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think  is  the  holding  of  the  majority  of  the  courts: 
Louisville  <&  N.  R.  Co.  v.  Davis^  162  Ky.  572  (172  S.  W. 
966) ;  Lamb  v.  Southern  Ry.  Co,,  86  S.  C.  106  (67  S.  E. 
958,  138  Am.  St.  Rep.  1030) ;  Sublett's  Admr.  v.  Cin- 
cinnati  d  G.  R.  Co.,  146  Ky.  530  (142  S.  W.  1060) ; 
Long  V.  Pacific  Ry.  &  Nav.  Co.,  74  Or.  502  (144  Pac. 
462,  145  Pac.  1068,  L.  R.  A.  1915F,  1150);  Curd's 
Admr.  v.  Cincinnati  etc.  R.  Co.,  163  Ky.  104  (173  S.  W. 
335,  Ann.  Cas.  1916E,  614) ;  Louisville  etc.  Co.  v. 
Woolfork,  30  Ky.  I^aw  Rep.  369  (99  S.  W.  294) ;  Frye 
V.  St.  Louis  L  M.  <&  S.  R.  Co.,  200  Mo.  377  (98  S.  W. 
566). 

4.  Any  person  walking  upon  a  railroad  trestle  where 
such  use  of  it  is  forbidden  by  notices,  such  as  are 
posted  here,  is  prima  facie  a  trespasser,  and  this  pre- 
sumption can  be  overcome  only  by  showing  such  a 
state  of  circumstances  as  indicates  that  the  railroad 
company  had  notice  of  such  use  and  affirmatively  ac- 
quiesced therein.  In  this  view  of  the  case  the  instruc- 
tion given  was  correct,  as  it  is  not  contended  seriously 
that  if  the  deceased  was  a  trespasser  upon  the  track 
the  instruction  was  wrong.  There  is  here  an  entire 
lack  of  any  evidence  to  show  acquiescence  or  license 
by  the  defendant  to  the  public  or  any  other  person  to 
use  its  trestle  as  a  pathway.  On  the  contrary,  the  evi- 
dence indicates  that  it  objected  in  the  only  practical 
way  that  it  could  object  to  such  use,  and  that  there  was 
no  necessity  for  the  deceased  to  have  used  it  in  prefer- 
ence to  the  safe  way  provided  by  the  county. 

Having  reached  this  conclusion  other  questions  pre- 
sented by  counsel  become  immaterial;  and  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Moore,  Mr.  Justice  Bean  and  Mr.  Jus- 
tice McCamant  concur. 


228  In  re  Sucker  Creek.        [83  Or. 


Ar^ed  Jannarj  24,  affirmed  March  6,  1917. 

In  Be  SUCKER  CREEK/ 
(Determining  Relative  Water  Rights.)' 

(163  Pac.  430.) 

Waters  and  Watercourses— Appropriation  and  Biparlait  BUtbts— Elee- 
tion. 

1.  A  settler  has  an. election  of  relying  on  his  riparian  rights  or  to 
appropriate  water  of  non-navigable  streams,  if  subject  to  appropria- 
tion, bat  he  cannot  do  both,  and,  having  used  the  water  as  a  prior 
appropriator,  he  waives  the  right  to  use  it  as  riparian  owner. 

Waters  and  Watercourses— Appropriation  and  Biparlan  Bights— Dis- 
tinction. 

2.  By  appropriation  each  water  right  is  superior  to  those  subse- 
quently initiated  and  completed,  while  the  characterizing  feature  of 
riparian  water  rights  is  that  each  person's  rights  are  correlated  with 
those  of  other  persons. 

Waters  and  Waterconrses—Blglits  of  Biparlan  Owner. 

3.  A  riparian  owner  may  take  all  the  water  in  a  non-navigable 
stream  if  needed  to  satisfy  his  domestic  wants. 

Waters  and  Watercourses— Appropriation  and  Biparlan  Biglits— Dis- 
tinction—Amount  of  Water. 

4.  The  amount  of  water  of  a  prior  appropriation  can  be  definitely 
determined,  but  that  to  which  a  riparian  owner  is  entitled  cannot 
ordinarily  be  ascertained  in  advance,  because  each  right  must  be  exer- 
cised in  subordination  to  rights  of  others. 

[As  to  what  constitutes  appropriation  of  water,  see  note  in  60 
Am.  St.  Bep.  799.] 

Waters  and  Wateicourses— Action  to  Determine  Bights— ^Nature  of 
Bii^t. 

5.  Where  claimant's  verified  statement,  claimed  a  definite  amount 
of  water  for  irrigation  and  alleged  initiation  of  such  right,  and  con* 
eluded  with  express  claim  of  priority,  and  with  the  exception  of  the 
use  of  the  word  "riparian"  in  each  case  followed  by  the  word  "appro- 
priation,'' did  not  otherwise  suggest  a  riparian  claim,  and  the  con- 
test was  tried  on  theory  of  relative  priority,  held,  that  claimant 
elected  to  claim  by  appropriation,  and  hence  waived  the  right  to 
claim  as  riparian  owner. 

From  Josephine :  Frank  M.  Calkins,  Judge. 


^Authorities  discussing  the  question  of  right  of  prior  appropriator 
of  water  are  collated  in  note  in  30  L.  B.  A.  665.  Bbpobteb. 
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Department  1.    Statement  by  Mr.  Justice  Harris. 

The  relative  rights  to  the  waters  of  Sucker  Creek 
and  its  tributaries  were  determined  by  the  state  water 
board  pursuant  to  the  provisions  of  Sections  6635  to 
6671  L.  0.  L.,  inclusive,  and  Mary  Ellen  Leonard  has 
appealed  from  the  decree  of  the  Circuit  Court  approv- 
ing the  findings  made  by  the  state  water  board.  Seven 
water  users  filed  petitions  in  1909,  asking  that  the 
water  board  (then  called  the  board  of  control)  deter- 
mine the  relative  rights  of  the  various  claimants  to  the 
waters  of  the  stream  and  subsequently  on  April  13, 
1910,  the  board  granted  the  petition.  Notice  was 
given  of  the  time  fixed  for  the  examination  of  the 
stream  by  the  state  engineer  and  that  the  superintend- 
ent of  Water  Division  No.  1  would  commence  the  tak- 
ing of  testimony  in  support  of  the  various  claims  to 
the  waters  of  the  stream  on  June  3  and  4  of  1910 ;  and 
in  response  to  the  notices  all  the  persons,  firms  and 
corporations  who  asserted  any  right  to  use  water  from 
Sucker  Creek  or  its  tributaries  filed  verified  state- 
ments of  their  claims,  aggregating  45  in  number. 

Mary  Ellen  Leonard  is  the  record  owner  of  two 
farms,  one  being  spoken  of  as  the  Caldwell  place  and 
the  other  as  the  Home  place.  The  Caldwell  place  is 
located  in  sections  28  and  29  in  township  39  south, 
range  7  west  of  the  Willamette  Meridian  and  consists 
of  320  acres  of  land  which  was  patented  on  June  5, 1866. 
The  Home  place  embraces  480  acres,  and  is  located  in 
sections  31  and  32  of  township  39  south,  range  7  west. 
A  patent  was  issued  for  three  forty  acre  pieces  on  May 
1,  1869,  and  for  another  forty  acre  tract  on  June  20, 
1870.  A  homestead  entry  was  filed  on  a  part  of  this 
place  in  1874  and  a  patent  was  issued  for  it  on  March 
20,  1878.    A  homestead  entry  was  made  on  the  re- 
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maining  portion  of  the  Home  place  in  1874  and  a  pat- 
ent was  subsequently  issued  by  the  government. 

Sucker  Creek  flows  in  a  southwesterly  direction  and 
after  crossing  the  northwest  corner  of  the  Caldwell 
place  pursues  its  course  until  it  reaches  the  middle  of 
the  north  line  of  the  Home  place  where  the  creek 
enters  and  then  crosses  and  emerges  from  the  west 
side  of  this  farm. 

Mary  Ellen  Leonard  filed  four  verified  statements: 
Two  for  the  premises  known  as  the  Caldwell  place, 
one  for  the  lands  called  the  Home  place,  and  the 
fourth,  which  need  not  be  mentioned  further,  was  for 
another  tract.  Printed  blanks  were  prepared  and 
sent  to  all  the  water  claimants  as  required  by  Section 
6638  L.  0.  L.  These  printed  blanks  contained  ques- 
tions followed  by  blank  spaces  to  be  filled  out  by  in- 
serting the  answers  of  the  claimant.  Mary  Ellen 
Leonard,  as  well  as  the  other  claimants,  used  these 
printed  forms  in  making  her  verified  statements.  One 
of  the  two  statements  connected  with  the  Caldwell 
place  relates  to  water  diverted  through  a  ditch  known 
as  the  Caldwell  ditch  while  the  other  concerns  water 
diverted  through  the  Holland  ditch  or  as  it  is  some- 
times called  the  Beach  &  Platter  ditch. 

The  statement  of  the  claim  to  water  diverted 
through  the  Caldwell  ditch  states  that  the  claim  is 
based  upon  ** Riparian  Right,  Appropriation  &  use'*; 
that  the  water  right  was  initiated  and  water  was  first 
used  **  Prior  to  1855*';  that  the  amount  of  water  put  to 
a  beneficial  use  and  for  which  a  right  was  claimed  was 
'*6.56  second  feet  for  land  irrigated.  12.5  second  feet 
for  entire  tract";  and  under  the  heading  ''Remarks'* 
the  claimant  says : 

**Have  used  reasonable  diligence  in  clearing  land  & 
claim  right  to  water  for  all  land  mentioned  herein  pri- 
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ority  to  date  to  date  of  attaching  of  Biparian  right  & 
appropriation  right.'* 

The  verified  statement  which  speaks  of  the  Holland 
ditch  states  that  the  claim  is  based  upon  **  Irrigation  by 
Biparian  appropriation  &  use'';  that  the  water  was 
first  used  in  1854;  and  that  '*I  claim  5  6/8  second  ft.  for 
myself  and  3  second  feet  as  reserve  for  G.  W.  Dunn." 
G.  W.  Dunn  is  a  nonriparian  owner  and  has  no  right 
except  as  an  appropriator. 

The  statement  relating  to  the  Home  place  avers  that 
the  claim  is  based  upon  **  Biparian  right,  appropria- 
tion, diversion  &  use";  that  the  right  was  initiated  in 
1865  and  the  water  was  first  used  in  1866  through  what 
is  called  the  mill  race  or  sawmill  ditch ;  that  the  amount 
of  water  claimed  was  **  16.58  second  feet  for  land  irri- 
gated 25  second  feet  claimed  for  total  acreage";  that 
the  supply  had  not  always  been  suflScient  in  August 
**but  practically  all  above  me  have  come  to  me  & 
agreed  to  let  water  down  to  prevent  suits";  and 
finally  after  the  heading  *' remarks"  the  claimant 
says: 

**I  have  used  reasonable  diligence  to  clear  and  put 
my  land  under  irrigation  &  claim  the  right  to  use  of 
water  for  all  nonirrigated  land  priority  to  date  back  to 
date  of  first  use  under  said  ditch." 

Following  the  filing  of  the  verified  statements  a  num- 
ber of  contests  were  instituted  by  various  claimants. 
George  W.  Dunn,  Christiana  A.  Trefethen  and  J.  E. 
Holland  filed  separate  contests  against  the  claim  of 
Mary  Ellen  Leonard  to  any  water  on  account  of  the 
Holland  ditch.  J.  D.  Wimer  contested  the  claim  made 
by  Mary  Ellen  Leonard  to  the  Caldwell  ditch  and  al- 
leged that  her  claim  *' should  not  be  recognized  by  the 
board  of  control  or  the  courts.  The  Caldwell  ditch 
has  been  abandoned  for  years  until  recently  and  will 
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not  carry  any  such  amount  of  water  as  claimed.** 
J.  D.  Wimer  also  contested  the  claim  made  by  Mary 
Ellen  Leonard  concerning  the  Home  place  and  alleged 
that 

**said  claimant  has  not  such  a  right  and  that  claimant's 
claim  should  not  be  recognized  by  the  board  of  control 
or  the  courts.  First  the  mill-race  was  not  dug  for 
irrigation  purposes.  Second  the  claim  for  priority  is 
wrong.  Third  the  amount  of  land  claimed  as  irri- 
gated at  present  is  in  excess  of  what  it  should  be. 
Fourth  the  claim  that  the  water  users  above  said 
claimant  have  habitually  asked  her  permission  to  use 
the  water  year  after  year  is  untrue." 

Mary  Ellen  Leonard  contested  the  water  right 
claimed  by  Mrs.  Charies  Tref ethen  and  after  referring 
to  the  fact  that  the  latter  had  alleged  that  her  right 
to  the  use  of  the  water  of  Sucker  Creek  was  initiated 
in  the  year  1854  **and  claimed  priority  as  of  said 
date,"  the  former  averred  that 

**as  a  matter  of  fact  the  contestant's  rights  to  the  use 
of  the  waters  of  Sucker  Creek  were  acquired  long  prior 
to  any  alleged  rights  of  the  said  contestee  and  there- 
fore contestant  denies  that  contestee  initiated  her 
rights  as  of  said  date  or  that  they  were  so  acquired  by 
any  of  contestee 's  predecessors  in  interest.  Refer- 
ence is  hereby  made  to  the  various  sworn  statements 
filed  'by  the  parties  hereto  before  said  superintendent 
for  further  particulars. 

**  Wherefore  contestant  demands  a  hearing  of  the 
matters  facts  &  things  herein  alleged  &  for  a  de- 
cree giving  the  contestant  herein  priority  for  waters 
claimed  in  said  sworn  statements." 

The  water  board  found  that  Mary  Ellen  Leonard  did 
not  own  any  interest  in  the  Holland  ditch  and  that  she 
was  not  entitled  to  divert  any  water  through  it.  The 
water  board  found  that  she  was  entitled  to  0.3  of  a  cubic 
foot  per  second  through  the  Caldwell  ditch  for  the  irri- 
gation of  15  acres  of  the  Caldwell  place  and  fixed  1857 
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as  the  date  of  relative  priority;  and  that  she  had  a  right 
to  divert  2.5  cubic  feet  per  second  through  the  mill-race 
ditch  for  the  purpose  of  irrigating  125  acres  of  the 
Home  place  and  held  that  1865  was  the  date  of  relative 
priority.  The  board  also  determined  that  she  had  an 
inchoate  right  to  additional  water  for  the  Caldwell  and 
Home  places  which  would  ripen  into  a  completed  right 
with  1908  as  the  date  of  relative  priority  in  the  event 
the  claimant  reclaimed  all  her  lands  within  a  specified 
time. 

The  findings  of  the  water  board  narrate  the  history 
of  all  the  many  ditches  through  which  the  waters  of 
Sucker  Creek  have  been  diverted  and  a  minute  account 
is  given  of  the  uses  to  which  the  water  had  been  put  and 
the  places  where  as  well  as  the  names  of  the  persons  by 
whom  it  had  been  used.  Apparently  nothing  was  left 
undone  in  the  attempt  to  ascertain  the  truth  concern- 
ing the  various  water  rights  claimed  by  different  per- 
sons, firms  and  corporations.  All  the  claimants  except 
Mary  Ellen  Leonard  are  evidently  satisfied  with  the 
adjudication  for  she  alone  has  appealed. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Emmons  <&  Webster,  with  an  oral  argument  by 
Mr.  Lionel  R.  Webster. 

For  the  state  water  board  there  was  a  brief  sub- 
mitted over  the  name  of  Mr.  James  T.  Chinnock. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Gus  Newbury  and  Mr.  H.  D.  Norton. 

Mr.  Justice  Harris  delivered  the  opinion  of  the 
court. 

1.  Quoting  from  her  printed  brief  the  appellant  says 
that  tiiis  appeal  presents  one  question:  **Has  Mrs. 
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Leonard  waived  her  riparian  rights  for  the  irrigation 
of  her  land! ''  Sucker  Creek  crosses  both  the  Cald- 
well place  and  the  Home  place  and  all  the  lands  of  the 
two  farms  are  riparian  within  the  meaning  of  the  prece- 
dents of  this  jurisdiction.  It  is  now  too  late,  however, 
to  debate  whether  a  riparian  owner  can  divert  and  use 
water  from  a  stream  by  virtue  of  a  right  acquired  by 
prior  appropriation  and  also  assert  a  right  to  the  sur- 
plus as  a  riparian  owner.  Eepeated  decisions  have 
wedded  this  court  to  the  doctrine  that  a  settler  upon  a 
non-navigable  stream  has  an  election  either  to  rely 
upon  his  rights  as  riparian  proprietor  or  to  make  an 
appropriation  of  the  water,  if  it  is  subject  to  appropria- 
tion, and  claim  as  an  appropriator,  but  he  cannot  do 
both.  One  can  only  be  acquired  by  active  and  affirma- 
tive steps,  while  the  other  is  incident  to  and,  in  the  ab- 
sence of  a  waiver  or  other  loss  of  the  right,  accom- 
panies the  ownership  of  riparian  lands.  To  use  the 
water  of  a  stream  as  a  prior  appropriator  is  to  waive 
the  right  to  use  the  water  of  that  stream  as  a  riparian 
owner:  Low  v.  Schaffer,  24  Or.  239,  246  (33  Pac.  678) ; 
North  Powder  Co.  v.  Coughanour,  34  Or.  9,  22  (54  Pac. 
223) ;  Brown  v.  Baker,  39  Or.  66,  70  (65  Pac.  799,  66 
Pac.  193) ;  Williams  v.  Altnow,  51  Or.  275,  300  (95  Pac. 
200,  97  Pac.  539) ;  Davis  v.  Chamberlain,  51  Or.  304, 
310  (98  Pac.  154) ;  Andrews  v.  Donnelly,  59  Or.  138, 
144  (116  Pac.  569) ;  Bowen  v.  Spaulding,  63  Or.  392,  395 
(128  Pac.  37). 

2, 3.  The  right  of  appropriation  is  incompatible  with 
the  rule  of  riparian  proprietorship.  The  doctrine  of 
appropriation  excludes  the  idea  of  equality  and  makes 
each  water  right  superior  to  all  others  subsequently 
initiated  and  completed  and  inferior  to  all  that  have 
been  previously  acquired,  while  the  characterizing  fea- 
ture of  riparian  ownership  when  applied  to  irrigation 
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is  equality  or,  perhaps  to  speak  more  exactly,  the  right 
of  each  person  is  correlated  with  the  right  of  every 
other  person,  although  a  riparian  owner  may  take  all 
the  water  in  the  stream  if  needed  to  satisfy  domestic 
wants. 

4.  The  right  of  prior  appropriation  can  be  measured 
by  a  fixed  rule  and  the  amount  of  water  can  be  definitely 
determined,  but  the  exact  quantity  of  water  which  a 
riparian  proprietor  is  entitled  to  use  for  irrigation  can- 
not ordinarily  be  ascertained  in  advance,  for  the  reason 
that  the  right  of  each  must  be  exercised  in  subordina- 
tion to  that  of  all  the  others:  Williams  v.  Altnow,  51 
Or.  275,  298  (95  Pac.  200,  97  Pac.  539) ;  Brown  v.  Baker, 
39  Or.  66,  70  (65  Pac.  799,  66  Pac.  193) ;  Caviness  v. 
La  Grande  Irr.  Co.,  60  Or.  410,  422  (119  Pac.  731) ; 
Jones  V.  Conn,  39  Or.  30,  34  (64  Pac,  855,  65  Pac.  1068, 
87  Am.  St.  Rep.  634,  54  L.  R.  A.  630) ;  53  C.  L.  J.  128; 
Crawford  Company  v.  Hathaway,  67  Neb.  325  (93 
N.  W.  781, 108  Am.  St.  Rep.  647,  60  L.  R.  A.  889). 

In  Bowen  v.  Spandding,  63  Or.  392,  395  (128  Pac. 
37),  speaking  through  Mr.  Justice  Burnett,  this  court 
said: 

**When  a  person  has  appropriated  to  his  exclusive 
use  a  fixed  quantity  of  water  and  proposes  to  maintain 
that  holding  against  all  comers,  he  abandons  the  rule 
of  riparian  owner,  and  assumes  that  of  a  tenant  in 
severalty.'' 

Other  adjudications  are  to  the  same  effect :  Caviness 
V.  La  Grande  Irr.  Co.,  60  Or.  410,  421  (119  Pac.  731) ; 
In  re  Schollmeyer,  69  Or.  210,  212  (138  Pac.  211) ; 
Sedges  v.  Riddle,  75  Or.  197, 198  (146  Pac.  99, 146  Pac. 
964). 

5.  Measured  by  every  test  Mary  Ellen  Leonard,  and 
so  far  as  disclosed  by  the  evidence  each  of  her  prede- 
cessors in  title,  elected  to  claim  as  a  prior  appropriator 
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and  this  election  therefore  operated  as  a  waiver  of  the 
right  to  claim  as  a  riparian  owner.  For  the  Caldwell 
ranch  she  claimed  in  her  verified  statement  a  definite 
amount  of  water  for  irrigation  purposes  and  alleged 
that  such  '* water  right**  was  initiated  and  the  water 
applied  to  a  beneficial  purpose  prior  to  1855.  For  the 
Home  place  she  claimed  a  definite  amount  of  water  for 
irrigation  and  explained  her  claim  by  averring  that  her 
** water  right*'  was  initiated  in  1865  and  that  the  water 
was  first  used  in  1866.  She  concluded  each  of  these 
two  verified  statements  with  an  express  claim  of  prior- 
ity and  in  one  she  added  the  information  that  practi- 
cally all  users  on  the  stream  above  her  had  come  to 
her  and  agreed  to  let  water  down  to  prevent  suits. 
Moreover,  after  first  referring  *Ho  the  various  sworn 
statements  filed  by  the  parties  hereto  before  said 
superintendent  for  further  particulars  **  Mary  Ellen 
Leonard  contested  the  claim  made  by  Mrs.  Charles  Tre- 
fethen  and  concluded  with  a  prayer  ''for  a  decree  giv- 
ing the  contestant  herein  priority  for  waters  claimed  in 
said  sworn  statements.*'  Similar  language  was  used 
by  appellant  when  contesting  the  water  right  claimed 
by  John  McDougall  who  appears  to  be  a  riparian 
owner.  It  is  a  noteworthy  fact,  too,  that  in  1891  at  the 
dictation  of  her  husband  from  whom  she  derived  title, 
Mary  Ellen  Leonard  wrote  and  he  signed  and  caused  to 
be  served  a  notice  saying  that  he  claimed — 

'Hhe  right  to  use  all  the  water  of  Sucker  Creek  at 
said  mill  whenever  he  shall  see  fit  to  use  it  for  running 
said  mill  or  for  irrigating  purposes,  as  against  all  per- 
sons on  said  creek,  by  virtue  of  the  prior  appropria- 
tion— excepting  only  the  ditches  of  Samuel  White  and 
Beech  &  Platter,  which  were  constructed  before  the 
mill-race  was  dug  to  said  mill.*' 

With  the  exception  of  the  verified  statements  filed  by 
Mary  Ellen  Leonard  and  two  others,  none  of  the  veri- 
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fied  statements  filed  with  the  division  superintendent 
in  June,  1910,  contained  even  the  slightest  suggestion 
of  a  riparian  right,  but  with  the  exceptions  mentioned 
all  the  asserted  rights  involved  in  the  adjudication 
were  claimed  solely  upon  the  doctrine  of  prior  appro- 
priation. Some  of  the  claimants  were  nonriparian 
owners  and  others  owned  riparian  lands.  The  con- 
tests were  tried  and  the  order  of  determination  was 
made  on  the  theory  that  the  determination  of  the  rela- 
tive rights  to  the  waters  of  Sucker  Creek  depended 
upon  the  relative  priorities  of  all  the  claimants.  The 
contest  filed  by  J.  D.  Wimer  against  Mary  Ellen  Leon- 
ard illustrates  his  understanding  of  the  claims  being 
asserted  by  her.  It  is  true  that  she  employed  the  word 
*' riparian*'  in  each  of  her  statements  but  it  is  also  true 
that  in  each  instance  that  word  was  followed  and  lim- 
ited by  the  word  ** appropriation.'*  Omit  the  single 
word  ** riparian**  and  each  statement  would  be  utterly 
void  of  any  aflSrmative  information  that  Mary  Ellen 
Leonard  was  claiming  as  a  riparian  owner,  but  on  the 
contrary  the  claim  would  be  unequivocally  that  of  a 
prior  appropriator.  It  is  plain  that  in  her  verified 
statements  the  appellant  claimed  as  an  appropriator 
and  she  emphasized  her  claims  of  priority  in  every  con- 
test that  she  filed.  So  far  as  we  can  know  from  an  in- 
spection of  the  record  each  of  her  predecessors  elected 
to  claim  as  an  appropriator  and  she  has  likewise 
chosen,  not  only  by  her  conduct  but  also  by  her  plead- 
ings, to  assume  the  role  of  an  appropriator.  She  has 
waived  her  right  to  use  water  as  a  riparian  owner. 
The  decree  is  affirmed  without  costs  in  this  court. 

Affibmed. 

Mb.  Chief  Justicjb  McBridb,  Mb.  Justice  Benson 
and  Mb.  Justice  Bubnett  concur. 
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Motion  to  dismiss  appeal  allowed  as  to  respondent  Shea,  March  7, 

1916. 

On  the  merits  submitted  on  brief,  February  6,  modified  March  6,  1917. 

JOHNSON  V.  PAULSON. 

(154  Pa«.  685;  163  Pac.  435.) 

Appeal  and  Error— Decisions  Beyiewable— Consent  Decree. 

1.  In  a  suit  to  foreclose  mechanics'  liens,  where  defendants  by 
their  attorneys  stated  in  open  court  that  one  uf  the  claimants  was 
entitled  to  recoyer,  such  admission,  while  not  technically  a  consent 
decree,  was  equivalent  to  a  consent  decree,  which,  under  Sections 
186-192,  L.  O.  L.,  is  not  appealable. 

Appeal  and  Error — "Adverse  Parties" — Who  are. 

2.  One  respondent  in  whose  favor  a  mechanic's  lien  was  estab- 
lished is  not  an  adverse  party  as  to  other  respondents  whose  liens  were 
established,  though  he  would  be  an  adverse  party  had  bis  claim  been 
denied. 

Appeal  and  Error— Dismissal  of  Appeal — ^Effect. 

3.  Section  425,  L.  O.  L.,  declares  that,  if  a  decree  foreclosing  me- 
chanics' liens  be  in  favor  of  different  persons,  execution  shall  issue 
upon  the  joint  request  of  such  persons.  The  right  of  several  claim- 
ants to  issue  execution,  their  liens  having  been  established,  was 
stayed  by  an  undertaking  given  under  Section  551  by  the  owner,  who 
appealed.  Held,  that  dismissal  of  the  owner's  appeal  as  to  one  of 
the  lien  claimants  whose  rights  were  admitted  would  not  jeopardize 
the  rights  of  the  others;  as  he  could  not  issue  execution  himself,  and 
under  the  judgment  would  have  to  share  pro  rata  with  the  other 
claimants. 

Appeal  and  Error— Dismissal— Parties  in  Interest 

4.  In  a  suit  to  foreclose  mechanics'  liens,  where  the  lien  was  ad- 
mitted as  to  one  of  the  claimants,  an  appeal  from  a  judgment  in  favor 
of  several,  including  him,  may  be  dismissed  as  to  such  claimant,  where 
he  was  not  an  adverse  party  as  to  the  others,  and  dismissal  would 
not  jeopardize  their  rights;  the  errors  assigned  against  judgment  in 
favor  of  the  others  being  such  that  they  could  be  adjudicated  with- 
out his  presence. 

ON  THE  MERITS. 

Appeal  and  Error— Grounds  of  Bevlew— Variance. 

5.  In  a  suit  to  foreclose  a  mechanic's  lien  for  labor,  where  the  com- 
plaint alleges  an  express  agreement  for  a  stated  rate  per  day,  and  the 
answer  alleges  an  express  contract  to  pay  a  smaller  sum,  the  nature 

*0n  effect  of  filing  an  excessive  mechanic's  lien,  see  note  in  29 
L.  B.  A.  (N.  a)  305.  Bepobter. 
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of  the  agreement  wu  not  an  issne  in  the  ease,  and  hence  defendants 
cannot  maintain  on  appeal  that  plaintiff  is  not  entitled  to  a  decree 
because  his  complaint  alleges  an  express  contract,  while  his  proofs 
disclose  an  implied  contract  only,  and  that  the  judgment  of  the  court 
is  erroneously  based  upon  quantum  meruit. 

Mechanics'  Lieni— Evidence— Sufficiency. 

0.  In  an  action  to  foreclose  a  mechanic's  lien  for  labor,  evidence 
held  to  show  that  plaintiff's  overstatement  in  his  notice  of  lien  of  the 
amount  due  him  was  the  result  of  an  honest  mistake  in  the  amount 
per  day  he  was  to  receive. 

Meclianics'  Liens— Notice — Orerstatement— Effect. 

7.  While  a  willful  overstatement  in  a  mechanic's  lien  notice  of 
the  amount  due  will  render  the  lien  void,  where  plaintiff  made  an 
honest  mistake  in  the  amount  per  day  he  was  to  receive,  and  because 
of  this  error  claimed  a  larger  amount  in  his  mechanic's  lien  than  was 
due  him,  the  entire  lien  was  not  vitiated,  and  the  court  did  not  err 
in  finding  that  he  was  entitled  to  recover  the  actual  amount  due. 

[As  to  effect  on  mechanic's  lien  of  filing  claim  for  more  than  is 
due,  see  note  in  Auk  CM.  1914D,  878.] 

Mechanics'  Liens— Evidence— Sufficiency. 

8.  In  an  action  to  foreclose  a  mechanic's  lien  for  labor,  evidence 
held  to  justify  a  finding  that  there  was  an  express  agreement  to  pay 
plaintiff  $3.50  per  day  as  claimed  by  plaintiff. 

Appeal  and  Error— Affirmance— Judgment  not  Appealed  ftom. 

9.  In  consolidated  actions  to  foreclose  mechanics'  liens,  where  a 
plaintiff  did  not  appeal  from  a  judgment  for  a  less  amount  than 
claimed  by  him,  judgment  will  be  affirmed,  although  the  evidence  jus- 
tified a  finding  in  accordance  with  his  claim. 

Mechanics'  liens— liens— Action— Pleading. 

10.  In  an  action  to  foreclose  a  mechanic's  lien  for  plastering,  where 
plaintiff  alleged  an  express  contract,  and  included  an  item  for  extra 
work,  and  the  proof  showed  that  the  laborer  who  did  such  work  was 
not  hi  the  employ  of  plaintiff,  and  that  the  extra  work  was  not  a 
part  of  the  express  contract,  plaintiff  cannot  recover  for  the  extra 
work,  since  if  a  plaintiff  alleges  in  his  pleading  an  express  contract, 
he  cannot  recover  upon  proof  of  a  quantum  meruit. 

Mechanics'  Liens— Actions— Pleading. 

11.  In  an  action  to  foreclose  a  mechanic's  lien  for  plastering,  where 
plaintiff  alleged  an  express  contract  and  included  an  item  for  extra 
work,  although  he  could  not  recover  for  the  extra  work  because  it 
was  shown  not  to  have  been  included  in  the  express  contract,  the 
fact  that  he  fails  as  to  that  part  of  his  claim  through  an  error  in 
pleading  does  not  invalidate  his  demand  or  prevent  recovery  for  the 
work  done  under  the  terms  of  the  express  contract. 

Mechanics'  liens — ^Note  as  Payment — ^Necessity  of  Agreement. 

12.  A  note  given  for  building  materials  did  not  discharge  the 
account  in  the  absence  of  an  express  agreement  that  it  would  be  ac- 
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cepted  in  payment,  and  hence  the  payee  was  entitled  to  recoyer  in  an 
action  to  foreclose  his  mechanic's  lien. 

Mechanics'  Liens— Notice  of  Lien — Overstatement— Effects 

13.  Errors  in  bookkeeping,  arising  from  honest  mistakes  in  making 
exchanges  in  material  and  neglect  to  make  proper  credits  and  result- 
ing in  a  claim  for  a  mechanic's  lien  of  a  greater  amount  than  due 
plaintiffs,  will  not  be  permitted  to  vitiate  the  entire  lien. 

Mechanics^  liens— Svidence — Sufficiency. 

14.  In  an  action  to  foreclose  a  mechanic's  lien,  evidence  held  not 
to  sustain  defendant's  contention  that  plaintiff's  contract  was  to  fur- 
nish all  the  material  necessary  for  a  fixed  sum. 

From  Multnomah:  T.  E.  J.  Duffy,  Judge. 

This  is  a  suit  by  Martin  Johnson,  J.  F.  Shea  and 
others  against  Josephine  Paulson,  W.  J.  Clemens, 
trustee,  and  others,  for  the  foreclosure  of  mechanics* 
liens.  From  a  decree  of  foreclosure,  the  named  de- 
fendants appeal.  The  respondent,  J.  F.  Shea,  files 
motion  to  dismiss  the  appeal  as  to  him. 

In  Banc.    Statement  by  Mb.  Justice  Habbis. 

Josephine  Paulson  was  the  owner  of  lot  4  in  block 
17,  Irvington,  an  addition  to  the  City  of  Portland, 
upon  which  she  caused  a  dwelling-house  to  be  con- 
structed. A.  S.  Paulson  was  the  contractor.  Martin 
Johnson,  Oscar  Carlson,  B.  E.  Remaley,  Hansen  & 
Holding,  a  partnership.  Park  McDonald,  J.  B.  Win- 
stanley  Company,  a  partnership,  J.  F.  Shea,  the  Ore- 
gon Door  Company,  a  corporation,  each  filed  liens  or 
the  property  on  account  of  indebtedness  incurred  by 
the  contractor  in  the  construction  of  the  building ;  and 
the  contractor  also  filed  a  lien  to  secure  the  amount 
due  him  from  the  owner.  The  record  indicates  that 
seven  separate  suits  were  instituted  for  the  fore-^ 
closure  of  as  many  liens,  because  on  the  motion  of  J.  F. 
Shea  it  was  **  ordered  that  the  said  above-entitled 
suits,  being  suits  Nos.  E3098,  E3093,  E3092,  E3095, 
E3096,  E3097  and  E3094,  be  and  they  are  hereby  con- 
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solidated  under  suit  No,  E3094,  and  that  they  be  tried 
at  the  same  time." 

The  several  claims  were  tried  and  adjudicated  in 
one  proceeding.  The  disposition  made  of  the  several 
claims  is  recorded  in  a  single  journal  entry  wherein 
it  appears  that  a  separate  judgment  was  granted  for 
each  lien  claimant  and  each  judgment  was  supple- 
mented by  an  order  directing  that  the  property  be  sold 
and  that  the  proceeds  of  the  sale  be  applied  pro  rata 
on  the  several  judgments  except  as  to  A.  S.  Paulson 
whose  claim  is  subordinated  to  all  the  others.  The 
defendants  Josephine  Paulson  and  W.  J.  Clemens, 
trustee,  appealed  from  the  whole  judgment  and  decree. 
J.  F.  Shea  now  moves  that  the  appeal  be  dismissed  as 
to  him.  Dismissed  as  to  J.  F.  Shea. 

Messrs.  Lewis  d  Lewis,  for  the  motion. 

Messrs.  Stapleton  S  Conley,  contra. 

Mb.  Justice  Hakbis  delivered  the  opinion  of  the 
court 

1,  During  the  trial  the  claim  of  Shea  was  admitted 
by  appellants  and  their  attorney  stated  in  open  court : 
**I  think  he  is  entitled  to  recover  in  this  case."  While 
not  technically  a  decree  by  confession  within  the  mean- 
ing of  Sections  186  to  192,  L.  0.  L.,  inclusive,  the  ad- 
mission is  equivalent  to  a  consent  decree  which  is  not 
appealable:  Passman  v,  Baumgartner,  3  Or.  469; 
Twitchell  v.  Risley,  56  Or.  226  (107  Pac.  459) ;  Plinsky 
V.  Nolam.,  65  Or.  402  (133  Pac.  71) ;  Schmidt  v.  Oregon 
Mining  Co.,  28  Or.  9  (40  Pac.  406,  1014,  52  Am.  St. 
Rep.  759) ;  State  v.  McDonald,  63  Or.  467  (128  Pac. 
835,  Ann.  Gas.  1915A,  201) ;  Boyer  v.  Burton,  79  Or. 
662  (149  Pac.  83) ;  3  C.  J.,  §§  453,  546. 

tS  Or.— 1« 


242  Johnson  v.  Paulson.  [83  Or. 

2.  Shea  is  in  no  way  united  in  interest  with  any  of 
the  other  respondents  and  there  is  no  good  reason  for 
compelling  him  to  present  his  claim  on  an  appeal 
which  must  inevitably  be  dismissed  as  to  him.  More- 
over, Shea  was  not  necessarily  an  adverse  party 
within  the  rule  established  in  Watson  v.  Noonday  Min- 
mg  Co.,  37  Or.  287  (55  Pac.  867,  58  Pac.  36,  60  Pac. 
994),  although  he  would  be  an  adverse  party  if  his 
claim  had  been  disallowed  by  the  trial  court:  Barton 
V.  Young,  78  Or.  215  (152  Pac.  876). 

3,  4.  Nor  does  a  dismissal  of  the  appeal  as  to  Shea 
jeopardize  the  rights  of  the  other  respondents.  Sec- 
tion 425,  L.  0.  L.,  declares  that  if  a  decree  of  fore- 
closure is  in  favor  of  different  persons,  not  united  in 
interest,  an  execution  shall  issue  upon  the  joint  request 
of  such  persons  or  upon  the  order  of  the  court  or  judge 
thereof  on  the  motion  of  either  of  them.  All  the  lien 
claimants  cannot  join  in  a  request  for  an  execution 
because  the  hands  of  some  of  the  judgment  creditors 
are  stayed  by  an  undertaking  which  complies  with  the 
requirements  of  Section  551,  L.  0.  L.  Shea  would  at 
all  events  be  required  to  share  the  proceeds  with  such 
other  lien  claimants  as  might  prevail  on  the  appeal 
because  one  of  the  provisions  of  the  decree  obtained 
by  Shea  is  to  the  effect  that  he  shall  share  pro  rata 
with  the  other  judgment  creditors.  The  assignments 
of  error  point  out  objections  to  the  judgments  granted 
to  Johnson,  Carlson,  Remaley,  Hansen  &  Holding,  J. 
B.  Winstanley  Company  and  the  Oregon  Door  Com- 
pany and  those  objections  which  arise  out  of  separate 
parts  of  the  final  decree  can  be  adjudicated  without  the 
presence  of  Shea:  Poppleton  v.  Nelson,  10  Or.  437; 
Everding  S  Farrell  v.  Toft,  82  Or.  1  (150  Pac.  757). 
See  also  WUliams  v.  WUson,  42  Or.  299,  308  (70  Pac. 
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1031,   95  Am.   St.   Rep.    745);   Lauriat  v.   Straiton 
(C.  C),  11  Fed.  107  (6  Sawy.  339,  342). 
The  appeal  is  dismissed  as  to  J.  F.  Shea. 

Motion  to  Dismiss  Allowbd. 

Mb.  Justics  Eakin  absent. 


Babmitted  on  brief  February  6,  modified  March  6,  1917. 

On  the  Merits, 

(163  Pac.  435.) 

Consolidated  suits  to  foreclose  mechanics*  liens  by 
Martin  Johnson  and  others  against  Josephine  Paul- 
son and  others.  From  a  decree  for  plaintiffs,  de- 
fendants Josephine  Paulson  and  W.  J.  Clemens,  trus- 
tee, appeal.  Decree  entered  in  accordance  with 
opinion. 

In  Banc.     Statement  by  Mr.  Justice  Benson. 

Suits  were  begun  by  the  several  plaintiffs  to  fore- 
close mechanics'  liens.  It  appears  that  the  defend- 
ant Josephine  Paulson  was  the  owner  of  the  property 
and  the  plaintiff  A.  S.  Paulson,  her  husband,  was  the 
contractor  engaged  in  building  a  dwelling-house  for 
her.  After  the  issues  were  joined  these  suits  were 
united  and  tried  as  one.  From  a  decree  for  the  plain- 
tiffs the  defendants  Josephine  Paulson  and  W.  J. 
Clemens,  trustee,  appeal. 

Submitted  on  brief  without  argument  under  the 
proviso  of  Supreme  Court  Rule  18:  56  Or.  622  (117 
Pac.  xi).  Modified  and  Decree  Rendered. 

For  appellants  there  was  a  brief  by  Messrs.  Staple- 
ton  <&  Conley. 
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For  respondents  Martin  Johnson,  Oscar  Carlson, 
B.  E.  Remaley,  Hansen  &  Holding  and  Park  McDon- 
ald, there  was  a  brief  by  Messrs.  HaU  S  Lepper. 

For  respondent  A.  S.  Paulson,  there  was  a  brief  by 
Messrs.  Schmidt  <&  Schmidt. 

For  respondent  J.  B.  Winstanley  &  Co.,  there  was 
a  brief  by  Messrs.  Angel  <&  Fisher. 

For  respondent  Oregon  Door  Company,  there  was  a 
brief  by  Messrs.  Asher  <&  Johnstone. 

Mb.  Justiob  Benson  delivered  the  opinion  of  the 
court. 

5.  Taking  up  the  several  claims  in  their  order  we 
shall  first  consider  that  of  Martin  Johnson,  a  carpen- 
ter, whose  notice  of  lien  was  for  an  unpaid  balance  of 
$191.40,  and  to  whom  the  trial  court  awarded  $159.12. 
Defendants  contend  that  plaintiff  is  not  entitled  to  a 
decree  since  his  complaint  alleges  an  express  contract 
while  his  proofs  disclose  an  implied  contract  only,  and 
that  the  judgment  of  the  court  is  erroneously  based 
upon  quantum  meruit  The  complaint  alleges  an  ex- 
press agreement  to  pay  $3.50  a  day  and  the  affirmative 
answer  alleges  an  express  contract  for  the  payment  of 
$3  a  day.  Hence  the  nature  of  the  agreement  was  not 
an  issue  in  the  case  and  need  not  be  discussed  further. 

6,  7.  The  second  assignment  of  error  urges  that  the 
plaintiff  ought  not  to  prevail  because  he  knowingly 
filed  his  claim  for  a  greater  sum  than  was  due.  The 
difference  in  amount  between  that  claimed  in  the  notice 
and  that  allowed  by  the  court  arises  out  of  the  dispute 
as  to  whether  plaintiff  is  entitled  to  $3.50  or  $3  a  day. 
The  testimony  offered  by  the  plaintiff  is  to  the  effect 
that  about  three  weeks  before  he  began  to  work  upon 


March,  1917.]  Johnson  v.  Paulson.  245 

defendants'  house  he  was  employed  by  the  same  con- 
tractor, A.  S.  Paulson,  to  work  upon  another  building; 
that  when  the  job  was  completed  Paulson  paid  him  at 
the  rate  of  $3  a  day  and  when  he  protested  that  he  was 
entitled  to  $3.50  a  day  Paulson  silenced  him  by  saying: 

**Well  I  took  this  job  cheap  and  I  can't  afford  to  pay 
any  more  on  this  job,  but  I  will  pay  more  on  the  next 
job." 

When  Johnson  began  work  on  the  building  involved 
in  this  controversy  he  understood  that  he  was  working 
for  $3.50  a  day  under  the  promise  above  quoted.  Paul- 
son testifies  with  equal  positiveness  that  there  was  an 
express  understanding  that  Johnson  was  to  have  $3  a 
day.  It  is  the  settled  law  of  this  State  that  a  willful 
overstatement  in  the  lien  notice  of  the  amount  due  will 
render  the  lien  void:  Nicolai  v.  Van  Fridagh,  23  Or. 
149  (31  Pac.  288) ;  but  in  the  same  opinion  we  find  the 
following  language : 

**The  authorities  are  generally  agreed  that  where 
in  the  lien  filed  there  is  an  honest  mistake  in  the 
amount  or  price  of  labor,  or  the  quantity  or  value  of 
material  furnished,  about  which  there  might  be  a  dif- 
ference of  opinion  requiring  evidence  to  ascertain  the 
true  facts,  it  will  not  defeat  the  lien.'' 

As  we  read  the  evidence  before  us,  such  is  the  situa- 
tion in  the  present  case  and  the  trial  court  did  not  err 
in  finding  that  plaintiff  was  entitled  to  $3  a  day. 

The  second  claim  is  that  of  Oscar  Carlson,  also  a 
carpenter,  with  reference  to  which  all  that  has  been 
said  in  regard  to  Johnson's  claim  applies  with  equal 
force  and  with  the  same  result. 

8,  9.  The  third  claim  is  that  of  B.  E.  Remaley,  a  car- 
penter, who  filed  a  lien  claim  for  $194.52  upon  which 
the  decree  of  the  trial  court  allowed  him  $167.52.  The 
assignments  of  error  as  to  this  case  are  identical  with 
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the  ones  already  considered.  Tlie  complaint  alleges 
an  express  contract  for  $3.50  a  day  and  the  affirmative 
answer  pleads  an  express  agreement  for  $2.50  a  day. 
As  already  suggested  this  leaves  no  issue  as  to  the 
nature  of  the  contract  and  we  turn  to  the  evidence  to 
discover  the  terms  of  the  agreement.  Plaintiff  testi- 
fies that  he  was  employed  to  take  the  place  of  one  Park 
McDonald  who  had  received  an  injury  which  had  dis- 
abled him  and,  thinking  such  employment  would  be 
brief,  said  nothing  about  wages  when  he  began  work; 
but,  about  a  week  later  at  the  request  of  McDonald, 
he  took  some  papers  to  Paulson  to  be  signed  which  re- 
lated to  proof  of  injury  and  his  right  to  relief  under 
the  workmen's  compensation  act;  that  Paulson  signed 
a  paper  stating  that  McDonald  was  working  for  $3.50 
a  day  and  plaintiff  upon  observing  this  said  to  Paul- 
son: *'That  is  the  wages  you  are  paying  f  and  the 
latter  said,  **Yes.*'  The  witness  further  says:  **And 
he  promised  me  under  those  conditions  three  and  a 
half  a  day  and  that  is  the  reason  I  filed  my  lien  in 
that  way."  The  contractor  testifying  for  defendants 
says  that  there  never  was  any  agreement  as  to  wages 
but  that  he  told  McDonald  that  he  would  pay  Remaley 
'* whatever  he  is  worth.**  In  referring  to  signing  the 
paper  which  stated  that  McDonald  was  receiving  $3.50 
a  day  Paulson  explains  the  conversation  with  Remaley 
thus: 

*'He  asked  me  if  that  was  what  I  was  paying  him 
and  I  said  yes,  meaning  McDonald,  which  I  was.  He 
says,  *Is  that  what  you  are  paying  himt'  and  I  said 
'Yes.'  Q.  Was  there  anything  said  about  what  you 
would  pay  anybody  else  on  the  jobt  A.  No,  never,  I 
never  told  my  business  to  anybody  else." 

This  constitutes  all  the  evidence  as  to  the  terms  of 
Eemaley's  employment    We  think  that  the  evidence 
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justifies  a  finding  in  accordance  with  plaintiff's  testi- 
mony but  since  he  has  not  appealed,  the  judgment  for 
$3  a  day  should  be  affirmed. 

10,  11.  The  next  claim  is  that  of  Hansen  &  Holding, 
plasterers.  Their  notice  of  lien  claims  a  total  of 
$96.22,  which  was  allowed  in  full  by  the  trial  court. 
The  complaint  alleges  that  this  was  the  agreed  price 
for  the  work  and  the  answer  avers  that  the  stipulated 
sum  was  $72,34,  and  that  one  of  plaintiffs'  employees, 
a  lather,  had  filed  a  lien  for  his  labor  which,  with  costs, 
defendants  had  been  obliged  to  pay  in  the  sum  of 
$54,  leaving  but  $18.34  due  to  plaintiffs  at  the  time 
they  filed  their  notice  which  fact  was  then  known  to 
them.  The  complaint  and  the  notice  of  lien  both 
segregate  the  claim  into  two  classes:  (1)  Plastering 
1,247  yards  at  6  cents  a  yard,  $74.82;  and  (2)  ''extra 
work'^  consisting  of  plastering  outside  gables,  outside 
brick  work  and  lining  two  fireplaces  with  fire  brick  for 
a  total  of  $21.40.  There  is  much  conflict  in  the  testi- 
naony  but  we  think  a  preponderance  of  the  evidence 
establishes  the  facts  that  the  laborer  who  did  the  lath- 
ing was  not  in  the  employ  of  plaintiffs  and  that  the 
''extra  work**  was  not  a  part  of  the  express  contract, 
but  was  to  be  done  and  paid  for  as  a  per  diem  job  with 
no  agreement  as  to  what  the  daily  wage  should  be.  It 
appears  to  be  a  well-established  doctrine  that  if  a 
plaintiff  alleges  in  his  pleading  an  express  contract,  he 
cannot  recover  upon  proof  of  a  qiuintum  meruit: 
Schade  v.  Muller,  75  Or.  225  (146  Pac.  144) ;  9  Cyc. 
749;  Craft  v.  Dalles  City,  21  Or.  53  (27  Pac.  163) ;  and, 
therefore,  plaintiffs  cannot  recover  in  this  proceeding 
their  claim  for  extra  work.  However,  this  does  not 
invalidate  their  demand  for  work  done  under  the 
terms  of  their  express  contract  since  it  does  not  ap- 
pear that  their  claim  was  filed  in  bad  faith  or  that  the 
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charge  for  extra  work  was  not  due  them.  They  fail 
as  to  that  part  of  their  claim  through  an  error  in 
pleading.  It  follows  that  the  decree  as  to  them  must 
be  modified  by  deducting  from  their  judgment  the  sum 
of  $21.40. 

12.  We  next  consider  the  claim  of  J.  B.  Winstanley 
Company  for  $235.40,  a  balance  alleged  to  be  due  upon 
account  for  building  materials.  Defendants  answer 
by  pleading  payment;  alleging  that  plaintiffs  accepted 
the  promissory  note  of  Josephine  Paulson  and  A,  S. 
Paulson  in  payment  of  their  demands.  Plaintiffs 
deny  this  and  allege  that  the  note  was  accepted  by 
them  as  collateral  security  and  not  otherwise.  The 
evidence  utterly  fails  to  disclose  any  express  agree- 
ment that  the  note  in  question  was  to  be  accepted  as 
a  payment  of  the  debt.  In  Black  v,  Sippy,  15  Or. 
574  (16  Pac.  418),  Mr,  Chief  Justice  Lord  says: 

**  Nothing  is  bettefir  settled  than  that  accepting  a  note 
is  not  payment  of  an  account,  nor  is  accepting  one  note 
in  renewal  of  another  payment  of  the  old  note,  unless 
there  is  an  agreement  that  the  note  should  be  accepted 
in  payment.  In  The  Kimball,  3  Wall.  45  [18  L.  Ed. 
54],  Mr.  Justice  Field  said:  *By  the  general  law  as 
well  of  England  as  of  the  United  States,  a  promissory 
note  does  not  discharge  the  debt  for  which  it  was 
given,  unless  such  be  the  express  agreement  of  the 
parties.  It  only  operates  to  extend  until  its  maturity 
the  period  of  the  payment  of  the  debt.  The  creditor 
may  return  the  note  when  dishonored,  and  proceed 
upon  the  original  debt.  The  acceptance  of  the  note 
is  considered  as  accompanied  with  the  condition  of 
its  payment.  Thus  it  was  said,  as  long  ago  as  the  time 
of  Lord  Holt,  that  *a  bill  shall  never  go  in  discharge 
of  a  precedent  debt,  except  it  be  a  part  of  the  contract 
that  it  should  be  so.'  '* 

This  case  has  been  repeatedly  cited  with  approval 
by  this  court,  the  latest  instance  being  French  v. 
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Columbia  Life  &  Trust  Co.,  80  Or.  412  (156  Pac.  1042 
and  1058).  The  decree  as  to  these  plaintiffs  is  there- 
fore affirmed. 

13.  We  next  consider  the  claim  of  the  plaintiff  Ore- 
gon Door  Company  wherein  a  lien  was  filed  for 
$721.70,  upon  which  the  trial  court  gave  judgment  for 
$673.10.  The  defendants  object  to  this  decree  upon 
the  grounds:  (1)  That  the  plaintiff  has  filed  a  claim 
for  more  than  was  due;  and  (2)  that  it  had  accepted 
a  note  for  $200  secured  by  mortgage  as  part  payment 
of  its  demand,  prior  to  the  date  of  filing  the  lien.  It 
appears  from  the  evidence  that  a  representative  of  the 
Oregon  Door  Company  called  upon  the  contractor  for 
the  purpose  of  selling  him  certain  doors,  windows  and 
other  building  materials ;  that  after  some  consultation 
and  deliberation  the  salesman  prepared  a  list  of  such 
materials  upon  a  printed  form  supplied  by  his  com- 
pany in  which  it  was  sought  to  itemize  as  nearly  as 
possible  what  would  be  required,  and  delivered  a  car- 
bon copy  thereof  to  Paulson.  A  few  days  later  he 
again  saw  Paulson  and  after  the  prices  had  been  ex- 
tended and  the  necessary  addition  made  fixing  the 
total  cost  of  the  items,  the  following  words  were  writ- 
ten at  the  bottom  of  the  last  page:  *'We  agree  to  fur- 
nish material  per  this  list  for  $542.00.  Order  OK. 
(signed)  A.  S.  Paulson.**  At  the  top  of  each  sheet 
were  printed  these  words:  *' Examine  this  estimate,  as 
we  propose  to  furnish  only  the  quantities  and  sizes 
enumerated  here.**  Thereafter  some  slight  changes 
were  made  and  some  parts  of  the  order  canceled  for 
which  the  notice  of  lien  concedes  a  credit  of  $24.95  and, 
tiiereafter,  plaintiff  delivered  other  additional  mate- 
rial for  which  in  the  notice  there  is  a  charge  of  $204.65, 
making  a  total  claim  of  $721.70.  It  is  the  contention 
of  defendants  that  plaintiff  made  an  absolute  bid  to 
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furnish  whatever  was  necessary  to  complete  the  build- 
ing for  the  fixed  sum  of  $542,  and  it  is  not  entitled  to 
make  any  demand  for  extras  except,  perhaps,  for  some 
insignificant  items  in  connection  with  the  garage  which 
the  contractor  admits  was  an  afterthought.  It  fur- 
ther appears  from  the  evidence  that  there  were  some 
errors  of  bookkeeping  arising  apparently  from  making 
certain  exchanges  in  doors,  from  one  kind  to  another, 
and  neglecting  to  make  proper  credits  upon  returning 
those  not  used  whereby  the  claim  of  lien  fixes  the 
amount  due  at  $48.60  more  than  it  should  have  been. 
There  is  nothing  in  the  record  to  indicate  that  this 
error  was  willfully  made  or  anything  more  than  an 
honest  mistake  and  it  should  not  be  permitted  to 
vitiate  the  entire  lien:  Cooper  Mfg.  Co.  v.  Delahunt, 
36  Or.  402  (51  Pac.  649,  60  Pac.  1) ;  Rowland  v.  Har- 
mon, 24  Or.  529  (34  Pac.  357) ;  Fitch  v.  Howitt,  32 
Or.  409  (52  Pac.  192) ;  Stewart  v.  Spalding,  71  Or. 
310  (141  Pac.  1127). 

14.  As  regards  defendants^  contention  that  the 
plaintiffs*  contract  was  to  furnish  all  the  material 
necessary  to  complete  the  job  for  the  fixed  sum  of 
$542,  we  think  it  is  not  sustained  by  the  evidence. 

Referring  to  the  defense  that  plaintiff  had  accepted 
a  secured  note  for  $200  in  part  payment  of  his  claim, 
we  think  that  the  evidence  sustains  plaintiffs*  conten- 
tion that  he  agreed  to  accept  a  secured  note  for  $200 
of  the  debt  upon  prompt  payment  of  the  balance  and, 
as  such  payment  was  not  made,  he  returned  the  note 
and  mortgage  to  Paulson  by  mail.  It  follows  that  the 
trial  court  did  not  err  in  its  decree  as  to  this  claim. 
A  decree  will  be  entered  here  in  accordance  with  this 
opinion.  Modified.    Decbee  Bendebed. 
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COLXJMBIA  COUNTY  v.  CONSOLIDATED  CON- 
TBACT  COMPANY. 

(163  Pae.  438.) 

Jmy— DlsqiiaUflcatloii^Taxpayer--<?oiint7  as  Nominal  Party. 

1.  Under  Section  575,  L.  O.  L.,  relative  to  costs  in  suit  by  one 
person  in  the  right  of  another,  in  an  action  by  a  county,  for  the  use 
and  benefit  of  an  employee  on  highway  work,  against  the  contractor 
for  such  work  and  the  surety  on  its  bond,  in  the  absence  of  bad  faith, 
costs  should  not  be  awarded  against  the  county,  a  nominal  party,^ 
but,  in  the  event  of  defeat,  against  the  real  party  in  interest,  and 
aueh  condition  did  not  disqualify  taxpayers  of  the  county  as  jurors. 

Appeal   and  Error— Bevlew—PresmnptionA—OYemillng  Motion   for 
Change  of  Venue. 

2.  "^liere  defendants  asked  for  a  change  of  venue,  and  the  defend- 
ants' supporting  affidavit  was  opposed  by  counter-affidavits  on  behalf 
of  plaintiff,  but  such  affidavits  are  not  contained  in  the  bill  of  excep- 
tiona,  the  Supreme  Court  cannot  review  the  ruling  of  the  trial  court 
on  the  motion,  as  it  must  be  assumed  that  it  exercised  its  discretion 
properly  in  overruling  the  motion,  and  its  action  will  not  be  dis- 
turbed, unless  an  abuse  of  the  discretion  is  clearly  shown. 

Highways— Contracts— Bond— Liability  to  Materialmen — Statute. 

3.  That  labor  and  materials  were  supplied  to  the  contractor  with 
a  county  for  highway  work  not  directly,  but  through  a  subcontractor, 
does  not  permit  the  contractor  to  escape  liability  therefor,  under  See- 
tion  6266,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  59,  relative 
to  bonds  by  contractors  on  public  works,  and  under  its  contract  and 
bond,  requiring  that  it  pay  all  laborers,  mechanics,  subcontractors  and 
materialmen,  and  all  persons  who  should  supply  such  laborers,  me- 
chanics or  subcontractors  with  materials,  supplies  or  provisions  for 
carrying  on  the  work,  since  the  bond  of  the  contractor  inures  to  the 
benefit  of  laborers  working  for  a  subcontractor. 

Highways— Contracts— Bond— Liability  to  Materialmeur-SUtute. 

4.  Material,  supplies,  labor  furnished  for  incidental  repairs  on 
machinery  used  by  a  contractor  on  highway  work  for  a  county,  and 
blacksmith's  services  were  covered  by  both.  Section  6266,  L.  O.  L., 
as  amended  by  Laws  of  1913,  page  59,  relative  to  bonds  by  contrac- 
tors on  public  works,  and  by  the  contractor's  bond,  providing  that 
the  contractor  pay  all  laborers,  mechanics,  subcontractors,  material- 
men and  all  persons  who  should  supply  such  laborers,  mechanics  or 
subcontractors  with  materials,  supplies  or  provisions  for  carrying  on 
the  work. 

Counties— Contract  for  Public  Work— Power  to  Bequire  Bond. 

5.  Public  corporations,  such  as  a  county,  though  not  expressly  au- 
thorized by  enactment,  have  the  power  to  require  bond  from  contrac- 
tors for  public  work  to  pay  for  all  labor  and  materials  furnished 
in  the  performance  of  such  work. 
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BflgfawayB— Contracts— Bond— Awrignmunt  of  Claims— SUtato. 

6.  Under  Section  6266,  L.  O.  L.,  as  amended  bj  Laws  of  1913, 
page  59,  relative  to  bonds  by  contractors  on  public  works,  where  a 
subcontractor  on  highway  work  for  a  county  employed  teamsters, 
who,  before  filing  of  an  affidavit  to  procure  a  copy  of  the  contract 
for  the  work  and  the  contractor's  bond,  assigned  their  claims  to  one 
of  them,  the  latter's  right  to  enforce  such  claims  against  the  con- 
tractor and  its  surety  was  not  precluded;  the  filing  of  an  affidavit 
by  the  claimant  not  being  jurisdictional  or  a  condition  precedent,  and 
the  claims  of  laborers  and  materialmen  being  assignable. 

Highways — Contracts— Bond— Bli^t  of  Action  of  Materialman. 

7.  The  right  of  action,  under  Section  6266,  L.  O.  L.,  as  amended 
by  Laws  of  1913,  page  59,  against  the  contractor  and  the  surety  on 
its  bond,  of  one  furnishing  labor  and  material  to  a  subcontractor 
for  the  prosecution  of  highway  work  for  a  county,  cannot  be  de- 
feated by  any  act  of  the  county  officials,  such  as  a  change  in  the 
contract  plan  of  work,  or  breach  of  the  contract,  or  by  any  act  of 
the  contractor's. 

[As  to  right  of  one  furnishing  labor  or  material  to  sue  on  bond 
given  by  contractor  to  property  owner,  see  note  in  Ann.  Cas. 
1916A,  754.] 

Trial — ^Instractions— Bepetition. 

8.  The  refusal  of  an  instruction  given  in  substance  in  the  court's 
charge  was  not  erroneous. 

Principal  and  Agent— Estoppel  to  Deny  Agency— Betention  of  Bene- 
fits. 

9.  The  contractor  for  highway  work  with  a  county,  and  the  surety 
on  its  bond  could  not  obtain  and  retain  a  release  from  employees  of 
a  subcontractor,  and  insist  upon  the  benefits  that  might  result  there- 
from, at  the  same  time  repudiating  the  acts  and  authority  of  the 
agents  in  obtaining  the  release. 

Connties— Contractor's  Bond— Construction. 

10.  The  rule  of  strictissimi  juris  does  not  apply  to  a  surety  com- 
pany on  a  contractor's  bond,  given  under  Section  6266,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  59,  and  the  bond  must  be  construed 
most  strongly  in  behalf  of  the  indemnity,  which  the  obligee  has  good 
reason  to  expect,  the  surety  company  being  bound  by  the  recitals  in 
the  bond  which  it  executed  for  a  compensation. 

From  Columbia:  James  A.  Eakin,  Judge. 

This  )R  an  action  by  Columbia  County,  a  municipal 
corporation,  for  the  use  and  benefit  of  0.  B.  Bennett, 
against  the  Consolidated  Contract  Company,  a  cor- 
poration, and  the  New  England  Casualty  Company,  a 
corporation,  in  which  the  plaintiff  obtained  judgment 
and  defendants  appeaL  Affibmed. 
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Department  2.    Statement  by  Mb.  Justice  Bean. 

On  March  8,  1914,  the  Consolidated  Contract  Com- 
pany, hereinafter  called  the  Contract  Company,  en- 
tered into  a  written  contract  with  Columbia  County, 
Oregon,  to  be  designated  as  the  county,  to  construct 
that  portion  of  the  Columbia  Highway  therein  between 
Tide  Creek  and  the  east  line  of  Clatsop  County.  The 
contract  provided  that  the  Contract  Company  should 
promptly  make  payments  for  labor  and  materials  sup- 
plied for  the  prosecution  of  the  work  when  they  be- 
came due.  On  May  11,  1914,  the  defendant  Contract 
Company,  as  principal,  and  the  New  England  Casualty 
Company,  as  surety,  gave  a  bond  for  $140,000  to  as- 
sure the  faithful  performance  by  the  contractor  of  the 
terms  and  conditions  of  the  contract,  a  copy  of  which 
was  made  a  part  of  the  bond.  The  bond  provided 
especially  that  the  contractor 

**  shall  pay  all  laborers,  mechanics,  subcontractors  and 
materialmen,  and  all  persons  who  shall  supply  such 
laborers,  mechanics  or  subcontractors  with  materials, 
supplies  or  provisions  for  carrying  on  such  work,  and 
all  just  debts,  dues  and  demands  incurred  in  the  per- 
formance of  such  work.*' 

The  contract  was  executed  pursuant  to  a  bid  made 
by  the  Contract  Company  in  writing.  In  accordance 
with  the  requirements  for  making  such  proposal  the 
Contract  Company  deposited  its  certified  checks  paya- 
ble to  the  order  of  the  County  for  $15,000,  upon  the 
condition  required  by  the  latter,  that  if  the  bid  should 
be  accepted  and  the  bidder  failed  to  enter  into  the  con- 
tract mentioned  in  the  proposal  or  to  give  within  the 
required  time  a  bond  as  security  for  the  performance 
of  the  contract  in  the  sum  of  one  half  the  contract 
amount  with  satisfactory  surety  the  County  Court  at 
its  option  might  determine  that  the  bidder  had  aban- 
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doned  the  contract  and  that  the  $159000  should  be 
forfeited  to  the  county. 

It  is  pleaded  and  contended  by  the  defendants  that 
the  conditions  of  the  bond  required  by  the  county,  as 
set  forth  above,  were  in  excess  of  the  requirements  of 
the  statute  and  the  contract;  that  on  account  of  the 
deposit,  in  order  to  prevent  its  forfeiture,  the  Contract 
Company  was  thereby  coerced  and  compelled  to  accede 
to  the  above  demand;  and  that  the  defendants  by 
reason  thereof,  and  not  otherwise,  executed  the  bond. 

On  May  21,  1914,  the  Contract  Company  entered 
into  a  written  contract  with  one  John  Marandas, 
whereby  a  portion  of  the  work  near  Clatskanie  was 
sublet.  He  thereafter  employed  Bennett  and  his  as- 
signors as  teamsters  and  they  performed  labor  in  the 
actual  construction  of  that  part  of  the  highway. 

This  action  was  brought  by  0.  B.  Bennett  upon  the 
bond  given  pursuant  to  Section  6266,  L.  0.  L.,  as 
amended  in  1913,  in  the  name  of  Columbia  County  to 
recover  from  defendants  the  amount  due  on  his  origi- 
nal claim  and  that  of  ten  others  assigned  to  him.  At 
the  trial  a  voluntary  nonsuit  was  taken  on  two  of  these 
claims  embraced  in  the  sixth  and  eleventh  causes  of 
action.  On  each  of  the  remaining  causes  of  action 
after  the  formal  averments  the  following  is  alleged 
in  substance:  (1)  The  making  of  the  contract;  (2) 
the  execution  and  delivery  of  the  bond;  (3)  the  pro- 
vision in  the  bond  for  the  payment  of  laborers  and 
materialmen  above  set  out;  (4)  the  making  of  the 
subcontract  of  the  Contract  Company  with  Marandas ; 
(5)  the  employment  of  the  claimant,  the  performance 
of  his  services  on  such  work,  and  the  sum  due  him 
therefor;  (6)  the  application  for  and  the  obtainment 
of  a  certified  copy  and  the  bond;  and  (7)  the  assign- 
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ment  of  claims  of  the  claimants  other  than  his  own 
to  plaintiff  Bennett. 

The  defendant  filed  separate  answers  and  set  np 
as  defenses:  (1)  An  agreement  of  Marandas  to  pay 
for  the  labor  and  material  used  in  the  work  under  his 
subcontract;  (2)  an  agreement  of  these  labor  claim- 
ants to  release  the  Contract  Company  from  payment 
for  their  services;  (3)  that  the  defendants  were 
coerced  by  the  officers  of  Columbia  County  into  giv- 
ing the  bond;  (4)  that  the  latter  committed  breaches 
of  the  contract  specifically  mentioned;  and  (5)  that 
under  the  statute  the  labor  claims  were  not  assignable. 
The  defendant  New  England  Casualty  Company  fur- 
ther set  up  as  a  defense  that  by  the  general  stipulations 
attached  to  the  contract  of  May  8,  1914,  it  is  provided 
that  **the  contractor  shall  give  his  personal  attention 
to  the  faithful  prosecution  of  the  work  and  shall  not 
sublet  without  the  written  consent  of  the  state  high- 
way engineer  for  each  individual  subcontractor*';  and 
that  the  state  highway  engineer  did  not  consent  in 
writing  to  Marandas'  subcontract.  Plaintiff  filed 
replies  putting  in  issue  the  material  averments  of  the 
answers,  but  admitting  that  the  work  was  done  under 
the  direction  of  Marandas;  that  the  Casualty  Com- 
pany permitted  him  to  proceed  therewith;  and  that 
the  signing  of  the  writing  alleged  as  a  release  was 
obtained  from  claimants  without  any  consideration, 
through  fraud,  misrepresentations,  threats,  duress  and 
coercion  perpetrated  upon  each  of  them  by  the  Con- 
tract Company,  specifying  the  particulars  and  plead- 
ing an  estoppel  of  defendants  to  claim,  assert  or  con- 
tend that  they  are  not  bound  by  the  conditions  of 
their  bond. 

After  the  cause  was  at  issue  in  Columbia  County 
the  defendants  moved  for  a  change  of  venue  to  another 
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county  upon  the  ground  that  Columbia  County  is  a 
party  to  the  action  and  that  no  taxpayer  therein  is 
qualified  to  sit  as  a  juror.  They  set  up  by  affidavit 
that  the  inhabitants  of  that  county  were  so  prejudiced 
against  them  that  they  could  not  expect  an  impartial 
trial  there.  The  cause  was  tried  before  the  court  and 
a  jury  resulting  in  a  judgment  in  favor  of  the  plain- 
tiff for  $1,280.96.  The  defendants  filed  a  demurrer 
to  the  plaintiff's  complaint  as  insufficient  which  was 
overruled.  At  the  close  of  plaintiff's  case  in  chief  and 
after  all  the  testimony  had  been  given  the  defendants 
moved  for  a  directed  verdict  in  favor  of  plaintiff  for 
$5  on  the  first  cause  of  action  and  in  favor  of  defend- 
ants on  the  other  causes  of  action.  At  the  proper 
time  they  also  moved  for  a  nonsuit  on  each  cause  of 
action  except  the  first.  These  several  motions  were 
denied    Defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  John  H.  Hall,  Mr.  Jesse  Stearns  and  Mr.  Charles 
E.  McCulloch,  with  an  oral  argument  by  Mr.  Hall. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Powell. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  The  first  assignment  of  error  urged  by  counsel 
for  defendants  upon  this  appeal  is  the  refusal  of  the 
trial  court  to  grant  a  change  of  venue.  The  first 
ground  for  the  motion  for  such  change  is  that  the 
county  is  a  party  to  the  action  and  particularly  that 
in  the  event  the  defendants  were  successful  it  would 
be  liable  for  costs.  The  county  is  a  nominal  party 
only  and  has  no  real  interest  in  the  case  but  is  the 
trustee  for  the  real  party  in  interest.  In  such  an 
instance,  in  the  absence  of  bad  f aith,  costs  should  not 
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be  awarded  against  a  nominal  party,  but,  in  the  event 
of  defeat,  against  the  real  party  in  interest:  Section 
575,  L.  0.  L.  As  somewhat  analogous,  see  Teed  v. 
Marvin,  41  Mich.  216  (2  N.  W.  20) ;  Sand  v.  Church, 
52  N.  Y.  Supp.  854  (32  App.  Div.  139) ;  Nelligan  v. 
Groth,  110  N.  Y.  Supp.  619  (126  App.  Div.  444).  Such 
a  condition  would  not  disqualify  a  taxpayer  of  the 
county  as  a  juror. 

2.  The  second  ground  was  prejudice  of  the  in- 
habitants of  that  county  against  the  defendants.  This 
was  supported  by  an  affidavit  on  the  part  of  the  de- 
fendants and  opposed  by  counter-affidavits  on  behalf 
of  the  plaintiff.  These  affidavits  are  not  contained 
in  the  bill  of  exceptions,  therefore  we  cannot  review 
the  ruling  of  the  trial  court  in  this  respect.  It  must 
be  assumed  that  it  exercised  its  discretion  properly 
in  overruling  such  motion,  and  its  action  will  not  be 
disturbed  unless  an  abuse  of  the  discretion  is  clearly 
shown:  State  v.  Humphreys,  43  Or.  44  (70  Pac.  824) ; 
State  V.  Armstrong,  43  Or.  207  (73  Pac.  1022). 

The  demurrer  and  the  several  motions  interposed  by 
the  defendants  were  based  largely  upon  the  fact  that 
the  action  was  upon  a  bond  not  in  conformity  with 
that  prescribed  by  the  statute  of  this  state,  and  were 
relying  for  recovery  upon  the  provisions  inserted 
which  are  not  contained  in  the  statutory  bond.  The 
questions  relating  thereto  may  be  considered  together. 

3.  The  gist  of  Section  6266,  L.  0.  L.,  as  amended  by 
Laws  of  1913,  page  59,  was  taken  from  the  act  of 
Congress  of  August  13,  1894.  28  Stat.,  p.  278,  c.  280 
(U.  S.  Comp.  Stats.  1913,  §  6923).  The  requirement 
that  the  bond  shall  contain  a  clause  **that  such  con- 
tractor or  contractors  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  labor  or  ma- 
terials for  the  prosecution  of  the  work  provided  for 
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in  such  contracts,'*  is  identically  the  same  in  each 
statute.  It  is  contended  that  the  following  words  were 
improperly  inserted  in  the  bond  in  suit,  namely,  **pay 
all  laborers,  mechanics,  subcontractors  and  material- 
men, and  all  persons  who  shall  supply  such  laborers, 
mechanics  or  subcontractors  with  materials,  supplies 
or  provisions  for  carrying  on  such  work/*  In  so  far 
as  the  present  case  is  affected  the  requirement  of 
the  bond  to  **pay  all  laborers,  mechanics,  subcontrac- 
tors and  materialmen**  is  applicable,  and  is  no  broader 
than  the  intent  and  scope  of  the  statute.  The  several 
claims  made  are  for  labor  and  material  supplied  and 
used  in  the  prosecution  of  the  work  provided  for  in 
the  contract.  That  such  labor  and  material  were  sup- 
plied to  the  contractor  not  directly  but  through  a  sub- 
contractor does  not  permit  the  Contract  Company  to 
escape  liability  therefor  under  the  provisions  of  the 
statute  and  its  contract  and  bond.  The  contractor 
received  the  benefit  of  services  and  material  in  the 
enhancement  of  the  undertaking:  Portland  v.  New 
England  Casualty  Co.,  78  Or.  195  (152  Pac.  253); 
HUl  V.  American  Surety  Co.,  200  U.  S.  204  (70  L.  Ed. 
437,  26  Sup.  Ct.  Rep.  170).  In  the  latter  case  Mr. 
Justice  Day  said: 

**The  language  could  hardly  be  plainer  to  evidence 
the  intention  of  Congress  to  protect  those  whose  labor 
or  material  has  contributed  to  the  prosecution  of  the 
work.  There  is  no  language  in  the  statute  nor  in  the 
bond  which  is  therein  authorized  limiting  the  right  of 
recovery  to  those  who  furnish  material  or  labor  di- 
rectly to  the  contractor,  but  all  persons  supplying 
the  contractor  with  labor  or  materials  in  the  prosecu- 
tion of  the  work  provided  for  in  the  contract  are  to 
be  protected.  The  source  of  the  labor  or  materials 
is  not  indicated  or  circumscribed.  It  is  only  required 
to  be  *  supplied*  to  the  contractor  in  the  prosecution 
of  the  work  provided  for.    How  supplied  is  not  stated, 
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and  could  only  be  known  as  the  work  advanced  and 
the  labor  and  material  are  furnished.*^ 

In  other  words,  the  bond  inures  to  the  benefit  of 
laborers  working  for  a  subcontractor:  United  States 
Use  of  Marble  Co.  v.  Burgdorf,  13  App.  D.  C.  506; 
Water  Co.  v.  Ware,  16  Wall.  566  (21  L.  Ed.  485). 

4.  Material,  supplies  and  labor  furnished  for  in- 
cidental repairs  on  machinery  used  in  the  work,  and 
a  blacksmith's  services,  are  covered  by  both  the  stat- 
ute and  bond:  French  v.  Powell,  135  Cal.  636  (68  Pac. 
92) ;  Baker  City  M.  Co.  v.  Idaho  Cement  Pipe  Co.,  67 
Or.  372,  379  (136  Pac.  23) ;  Grants  Pass  Trust  Co.  v. 
Enterprise  Mining  Co.,  58  Or.  174,  177  (113  Pac.  859, 
34  L.  R.  A.  (N.  S.)  395).  There  was  no  error  in  over- 
ruling the  demurrer  and  denying  the  motions.  The 
words  showing  the  liability  of  the  defendant  Con- 
tract Company  for  the  claims  in  suit  were  properly 
inserted  in  the  contract  and  bond,  and  the  company 
had  no  good  reason  to  object  to  the  bond  on  that  ac- 
count. The  insertion  of  such  clause  in  the  written 
obligation  and  the  requirement  of  the  county  oflficials 
that  sufficient  security  for  the  fulfillment  thereof  be 
given  by  the  Contract  Company  furnished  no  pretext 
upon  which  to  base  duress  or  coercion  in  the  execu- 
tion of  the  bond. 

5.  It  is  unnecessary  to  demand  exact  nicety  in  con- 
forming such  a  bond  to  the  phraseology  of  the  statute 
as  by  the  great  weight  of  authority  public  corpora- 
tions, although  not  expressly  authorized  by  enact- 
ment, have  the  power  to  require  a  bond  from  con- 
tractors for  public  work,  to  pay  for  all  labor  and 
materials  furnished  in  the  performance  of  such  work : 
See  note  to  Denver  v.  Eindry,  11  L.  R.  A.  (N.  S.)  1028; 
note  to  Nai.  Surety  Co.  v.  HalUMiller  Decorating  Co., 
46  L.  R.  A.  (N.  S.)  326;  United  States  Gypsum  Co.  v. 
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Gleason,  17  L.  R.  A.  (N.  S.)  908  (135  Wis.  539,  116 
N.  W.  238) ;  Hamilton  v.  Gambell,  31  Or.  328,  331,  335 
(48  Pac.  433).  The  statute  should  be  liberally  con- 
strued to  effectuate  its  purpose.  The  defendants  ex- 
ecuted the  bond  with  knowledge  of  the  legislative  in- 
tent, and  as  the  purpose  was  not  immoral  or  illegal, 
they  cannot  now  be  heard  to  deny  their  liability  vol- 
untarily assumed  by  the  execution  of  the  written  obli- 
gation :  United  States  to  Use  Standard  Furniture  Co. 
V.  Henningsen,  40  Wash.  87  (82  Pac.  172,  173) ;  City 
of  Philadelphia  to  Use  of  Webster  v.  Nichols  Co.,  214 
Pa.  265  (63  Atl.  888) ;  Board  of  Education  v.  Grant, 
107  Mich.  151  (64  N.  W.  1050). 

6.  It  is  contended  on  behalf  of  defendants  that  the 
assignment  of  eight  of  the  claims  to  0.  B.  Bennett, 
before  the  filing  of  an  affidavit  for  the  purpose  of 
procuring  a  copy  of  the  contract  and  bond,  precludes 
the  right  to  enforce  such  claims  against  defendants; 
that  the  reasoning  in  regard  to  acquiring  the  right 
of  action  in  such  cases  is  analogous  to  that  in  relation 
to  perfecting  a  mechanic's  lien.  The  same  rules  of 
construction  do  not  apply  to  the  statute  and  bond 
under  consideration  as  govern  the  mechanic's  lien  stat- 
utes of  the  various  states.  Section  6266  of  our  Code 
makes  no  requirement  that  the  claimant,  as  a  condi- 
tion precedent  to  the  perfection  of  his  right,  file  within 
a  certain  time  a  prescribed  statement  with  a  designated 
officer  as  required  by  the  mechanics'  lien  statutes. 
The  rulings  of  the  federal  courts  in  this  regard  are 
instructive  on  this  point.  In  Title  G.  <&  T.  Co.  v. 
Puget  Sound  Engine  Works,  163  Fed.  168,  178  (89 
C.  C.  A.  618),  it  was  held  that  the  making  of  an  affi- 
davit for  the  obtainment  of  a  copy  of  the  contract  and 
bond  was  not  a  jurisdictional  matter.    In  Title  G. 
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£  T.  Co.  V.  Crane  dk  Co.,  219  U.  S.  34  (55  L.  Ed.  72, 
31  Sup.  Ct.  Eep.  142),  Mr.  Justice  Holmes  said: 

**The  language  of  the  statute  that  after  giving  the 
affidavit  the  party  should  be  furnished  with  a  certified 
copy  of  the  contract  and  bond,  *upon  which  he  or  they 
shall  have  a  right  of  action,'  etc.,  may  be  read  as 
meaning  'upon  which  bond'  as  easily  as  'upon  doing 
which,'  and  hardly  can  be  construed  as  making  a  con- 
dition precedent.  The  conditions  are  attached  in  the 
form  of  provisos  by  later  words." 

Upon  this  authority  we  hold  that  the  filing  of  an 
affidavit  by  the  claimant  is  not  jurisdictional  or  a 
condition  precedent.  It  is  for  the  purpose  of  enabling 
the  claimant  to  obtain  an  authentic  copy  of  the  con- 
tract and  bond  upon  which  to  sue.  In  the  case  in 
hand  there  was  no  necessity  for  each  of  the  several 
claimants  to  obtain  such  a  copy.  One  set  was  suffi- 
cient for  all.  The  statute  confers  upon  one  who  has 
performed  work  or  furnished  material  in  the  prosecu- 
tion of  such  a  public  work  the  right  of  action.  Filing 
an  affidavit  and  obtaining  copies  of  the  instruments 
is  a  mere  procedure  preliminary  to  enforcing  the  right. 
The  claims  of  such  laborers  and  materialmen  are 
assignable.  The  assignment  carries  the  security  and 
all  rights  of  the  assignor:  United  States  to  Use  of 
Fidelity  Nat.  Bank  v.  Bundle,  100  Fed.  400,  403  (40 
C.  C.  A.  450);  Sepp  v.  McCann,  47  Minn.  364  (50 
N.  W.  246). 

7.  Defendants  offered  evidence  tending  to  show  that 
changes  were  made  in  the  plan  of  the  work  from  which 
It  is  claimed  that  the  county  breached  the  contract 
and  thereby  released  the  surety  from  liability  on  the 
bond.  The  court  excluded  this  evidence  and  defend- 
ants urge  that  such  ruling  is  erroneous.  This  bond 
was  given  for  the  protection  of  laborers  and  material- 
men as  well  as  for  the  county.    The  right  of  action 
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of  one  furnishing  labor  or  material  for  the  prosecution 
of  the  work  cannot  be  defeated  by  any  act  of  the 
county  officials,  such  as  a  change  in  the  contract  plan 
of  work  or  breach  of  the  contract,  or  by  any  act  of 
the  contractor:  Conn  v.  State,  125  Ind.  514  (25  N.  E. 
443) ;  Bell  v.  Kirkland,  102  Minn.  243  (113  N.  W.  271, 
120  Am.  St.  Rep.  621,  13  L.  B.  A.  (N.  S.)  793); 
American  Surety  Co.  v.  Lauber,  22  Ind.  App.  326 
(53  N.  E.  793).    In  Conn  v.  State,  it  was  said: 

**To  permit  the  contractor  and  the  board  of  com- 
missioners, by  any  act  of  theirs,  without  the  consent 
of  such  laborers  or  materialmen,  to  destroy  such 
security  would  be  the  grossest  injustice.  To  permit 
them  to  do  so  would  be  to  permit  them  to  set  at  naught 
the  plain  intention  of  the  legislature  as  expressed  in 
the  statute/' 

There  was  no  error  committed  in  rejecting  the  prof- 
fered evidence. 

On  September  16,  1914,  some  of  the  claimants  who 
were  employees  of  Marandas,  in  order  to  carry  out 
an  agreement  between  the  Contract  Company  and 
Marandas  signed  a  release  and  agreement  to  the  pur- 
I)ort  that  after  that  date  they  would  look  solely  to  him 
for  pay  for  their  labor,  and  release  the  Contract  Com- 
pany therefrom.  It  is  alleged  that  this  release  was 
without  consideration  and  fraudulently  obtained.  It 
appears  that  Mr.  Dooney,  foreman  of  John  Marandas, 
procured  some  of  the  signatures  to  the  release.  Mr. 
Merritt,  timekeeper  for  both  Marandas  and  for  the 
Contract  Company-  at  different  camps,  and  the  repre- 
sentative of  the  latter  upon  the  works,  obtained  some 
of  the  signatures  of  the  laborers.  On  this  point  plain- 
tiff testified  as  follows: 

*'Q.  Was  anything  said  to  you  in  any  of  these  con- 
versations^ Mr.  Bennett^  in  reference  to  this  bond  that 
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Marandas  had  given  the  Consolidated  Contract  Com- 
pany f 

The  witness  answered : 

"A.  Mr.  Johnson  assured  me  that  I  would  not  lessen 
the  security  that  I  had  for  payment  by  the  mode  of 
procedure  that  they  expected  to  carry  out  with  Maran- 
das; that  I  would  not  only  have  their  security  that  I 
already  had  but  that  the  Marandas  bond  they  felt 
would  be  more  available  and  I  would  have  that  in 
excess  of  the  securities  that  I  had  at  the  present  time, 
working  for  Marandas,  which  seemed  to  me  as  rea- 
sonable. 

**Q.  Was  there  anything  said  to  you  by  Mr.  Johnson 
or  Titus  or  Marandas  in  any  of  these  conversations 
preceding  the  attaching  of  your  signature  to  that  paper 
m  regard  to  the  ability  and  willingness  of  Marandas 
to  promptly  pay  the  claim  t 

**A.  In  my  conversation  with  Mr.  Titus  preceding 
this  signature,  this  matter  was  under  discussion  from 
time  to  time,  a  week  before  with  me,  on  several  oc- 
casions in  a  conversation  with  Mr.  Titus,  when  Mr. 
Marandas  was  present,  as  I  recall  it,  Mr.  Titus  assured 
me  that  under  any  circumstances,  Mr.  Marandas  was 
fully  able  to  pay  all  of  the  work,  and  as  a  precaution, 
he  assured  me  that  he  had  gone  with  Mr.  Marandas  to 
some  bank  in  Portland — ^I  cannot  mention  the  name  of 
the  bank — and  that  Mr.  Marandas  could  borrow  there 
a  thousand  dollars  at  any  time  that  he  might  want  if 
it  became  necessary  for  him  to  use  that  money. 

**Q.  Was  there  anything  said  as  to  whether  or  not 
the  signing  of  this  instrument  would  lessen  the  security 
that  you  had  for  the  payment  of  your  services! 

**A.  I  think  I  have  already  testified  that  the  matter 
was  discussed  and  that  my  security  would  be  increased 
rather  than  decreased  by  the  proposed  change  in  the 
method  of  operation.'* 

Frank  Bumham,  who  was  called  on  behalf  of  plain- 
tiff, testified  in  part  as  follows: 

'*Q.  Now,  you  may  state  Mr.  Bumham,  as  near  as 
you  can  remember,  what  conversation  was  had  by 
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Menitt  and  you  at  the  time  of  the  presentation  of 
that  paper. 

'*A.  He  came  there  on  the  road  and  presented  the 
paper  to  me  and  asked  me  to  sign  it,  and  I  objected 
to  signing  it  and  he  stated  that  it  would  in  no  way 
make  any  difference  in  regard  to  the  pay,  that  we 
were  protected  in  regard  to  the  pay  for  the  road,  for 
the  work  that  we  performed;  he  stated  there  was  a 
bond  up  sufficient  to  cover  any  amount  of  work  that 
we  should  perform  there ;  that  we  would  be  sure  and 
be  paid. 

**Q.  Did  he  say  anything  in  reference  to  whether 
the  county  or  state  were  also  liable  to  pay  for  your 
services! 

**A.  Well,  he  stated  that  any  work  done  on  the  high- 
way that  the  state  or  county  was  liable  for  the  work 
done — that  we  were  sure  to  get  our  money.'' 

Apparently  the  jury  found  that  the  signatures  to  the 
release  were  obtained  by  misrepresentation  and  fraud. 

Counsel  for  the  defendants  requested  the  court  to 
instruct  the  jury  thus : 

**If  you  should  believe  from  the  testimony  that 
either  Mr.  Merritt  or  Mr.  Thomas  Dooney  made  any 
false  representations  or  promises  to  plaintiff  or  to 
the  other  signers  of  the  agreement  marked  defend- 
ants' exhibit  4  in  order  to  obtain  their  signatures 
thereto,  and  in  so  doing  they  were  acting  for  John 
Marandas  and  not  for  the  Consolidated  Contract  Com- 
pany, in  that  event,  plaintiff  cannot  recover  in  this 
action,  and  your  verdict  should  be  for  defendants." 

They  also  requested  the  court  to  charge  in  effect 
that : 

**  Parties  are  only  bound  by  their  own  acts  and  the 
acts  of  their  agents  and  servants  while  acting  within 
the  scope  of  their  authority,  and  are  not  bound  by  acts 
of  agents  while  acting  outside  of  the  scope  of  their 
authority." 
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These  requests  were  refused  and  error  is  predicated 
thereon. 

In  regard  to  the  question  of  consideration  for  the 
release,  over  the  objections  of  the  defendants'  coun- 
sel the  court  charged  the  jury: 

**A  consideration,  such  as  would  support  a  contract 
like  this  one,  would  be  an  act  or  promise  by  which 
some  right,  interest,  profit  or  benefit  accrues  to  one 
party  or  by  which  some  forbearance,  detriment,  loss 
or  responsibility  is  given,  suffered  or  undertaken  by 
the  other,  and  in  return  for  which  the  party  who  re- 
ceives the  benefit  or  for  whom  the  detriment  is  suf- 
fered promises  or  conveys  something  to  the  other, 
whether  the  person  receiving  the  consideration  derives 
any  benefit  from  it,  or  whether  it  is  an  adequate  con- 
sideration is  immaterial,  if  there  is  in  fact  a  considera- 
tion. *  *  In  respect  to  the  consideration,  I  instruct 
you  that,  standing  alone,  a  continuation  of  the  same 
employment  or  services  at  the  same  compensation, 
when  no  definite  term  is  agreed  upon  by  and  between 
the  employer  or  obligor  and  the  employee,  is  no  con- 
sideration. That  is  to  say,  if  there  was  actually  no 
change  of  conditions  brought  about  by  the  new  ar- 
rangement to  the  advantage  of  the  promisor  or  to  the 
detriment  of  the  promisee,  there  would  be  no  con- 
sideration passing  and  so  that,  standing  alone,  the 
continuation  of  the  same  employment  or  service  at  the 
same  compensation  without  any  change  in  the  term  of 
employment  between  the  employer  or  obligor  and  the 
employee,  is  no  consideration.  Such  of  the  signers  as 
were  at  the  time  of  signing  this  writing  already  em- 
ployed in  the  work,  who  received  no  increase  of  com- 
pensation, no  agreement  for  work  to  a  time  certain, 
or  other  things  of  value  for  the  making  of  the  writing, 
would  not  be  receiving  a  consideration  of  value  to 
them  and  are  not  bound  by  the  alleged  release,  unless 
you  should  find  some  other  consideration  upon  which 
It  is  based.'* 

The  following  instruction  was  excepted  to  by  the 
defendants : 
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**If  the  alleged  release  was  obtained  by  fraud  or 
misrepresentation,  it  has  no  validity ;  therefore,  if  you 
believe  and  find  from  the  preponderance  of  the  evi- 
dence that  the  Consolidated  Contract  Co.,  through  any 
of  its  oflBcers  or  agents  induced  any  of  the  signers 
of  the  writing  to  sign  by  representation  that  it  had 
a  bond  from  Marandas  which  would  secure  or  insure 
the  prompt  payment  of  their  claim,  that  under  its 
contract  their  claims  were  secured  by  the  State  of 
Oregon  or  Columbia  County,  or  that  the  writing  was 
only  a  form  designed  to  keep  the  work  on  the  high- 
way ^oing  and  would  in  no  way  deprive  them  of  the 
security  they  had  for  their  pay,  or  that  Marandas 
was  abundantly  able  and  willing  to  pay  them  promptly, 
and  you  further  believe  and  find  that  such  representa- 
tions were  false  and  that  they  were  known  to  be  false 
by  the  defendant  Consolidated  Contract  Company  or 
its  agents  making  them,  that  such  representations  were 
made  with  the  intent  that  they  should  be  acted  upon 
by  the  persons  to  whom  they  were  made,  that  they 
were  not  known  to  be  false  and  were  relied  upon  by  the 
persons  signing  such  release  and  were  the  inducement 
for  such  signing,  then  you  should  find  that  such  writing 
is  void  and  not  binding  upon  the  parties  thereto. 

*'If  false  representations  are  made  by  the  agent 
and  advantage  accrues  therefrom  to  the  principal,  the 
principal  cannot  at  the  same  time  repudiate  the  act 
of  the  agent  as  unauthorized  and  at  the  same  time 
retain  the  benefits  of  the  transaction.  Before  he  <jan 
repudiate  or  disallow  the  unauthorized  act  of  the 
agent,  he  must  first  restore  the  person  from  whom  the 
-  benefit  was  received  to  the  condition  he  was  in  before 
the  transaction.'' 

We  see  no  error  in  the  charge  given  to  the  jury  by 
the  learned  trial  judge. 

8.  The  first  requested  instruction^  the  refusal  of 
which  is  complained  of,  was  given  in  substance  in  the 
charge  to  the  jury.  The  next  requested  instruction 
was  properly  refused  and  the  law  in  regard  to  agency 
was  properly  explained  to  the  jury  by  the  trial  court. 
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9.  The  defendants  cannot  obtain  and  retain  the  re- 
lease and  insist  upon  the  benefits  that  might  result 
to  them  therefrom  and  at  the  same  time  repudiate 
the  acts  and  authority  of  the  agents  in  obtaining  the 
same:  McLeod  v.  Despam,  49  Or.  536,  563  (90  Pac. 
492,  92  Pac.  1088,  124  Am.  St.  Eep.  1066,  19  L.  E.  A. 
(N.  S.)  276) ;  HUlyard  v.  Hemtt,  61  Or.  58,  62  (120 
Pac.  750) ;  Grover  v.  Hawthorne,  62  Or.  96  (114  Pac. 
472,  121  Pac.  808).  Moreover,  the  proper  procedure 
for  the  Contract  Company  would  have  been  for  it 
to  have  required  Marandas  to  have  indemnified  it 
from  loss  by  reason  of  a  failure  to  perform  his  sub- 
contract. This  would  have  worked  no  hardship.  The 
statute  requires  the  oflBcers  of  the  state,  or  of  any 
county,  municipality,  or  school  district,  when  a  formal 
contract  is  awarded  for  any  public  work,  to  exact  a 
bond  for  the  protection  of  those  furnishing  labor  and 
material  therefor.  A  failure  to  require  such  bond  to 
be  so  executed  subjects  the  state,  county,  municipality 
or  school  district  entering  into  the  contract  and  the 
officers  authorizing  it  to  a  joint  liability  for  any  labor 
or  material  furnished  the  contractor  for  which  he  fails 
to  pay.  Such  bond  is  not  required  as  a  matter  of  form. 
Sound  public  policy  and  a  complete  fulfillment  of  the 
law  demand  that  such  a  bond  shall  be  kept  intact.  The 
obtainment  of  signatures  of  laborers  and  material- 
men to  releases  from  liability  upon  such  an  obligation 
by  a  "contractor''  should  not  be  a  mere  evasion  of 
the  statute,  and  should  be  carefully  scrutinized  in 
order  that  no  fraud  may  be  perpetrated  upon  the  pub- 
lic. The  provisions  of  the  enactment  are  salutary  and 
should  be  carried  out,  and  not  evaded.  The  provision 
in  regard  to  the  liability  of  the  state,  or  an  arm 
thereof,  and  the  officials  authorizing  a  contract  for 
public  work  are  stringent.    No  good  reason  exists 
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why  a  fair  compliance  with  the  law  should  not  be  made 
by  those  who  are  favored  by  an  award  of  contracts 
for  public  works.  The  instructions  given  to  the  jury 
taken  as  a  whole  were  more  favorable  to  the  defend- 
ants than  they  could  reasonably  expect. 

10.  The  rule  of  strictissimi  juris  does  not  apply  to 
the  defendant  surety  company  in  this  case,  and  the 
bond  must  be  construed  most  strongly  in  favor  of  the 
indemnity  which  the  obligee  has  good  reason  to  ex- 
pect. The  surety  company  should  be  bound  by  the 
recitals  in  the  bond  which  it  has  executed  for  a  com- 
pensation: United  States  for  Use  of  Hill  v.  American 
Surety  Co.,  supra;  Northern  Pacific  Ry.  Co.  v.  Fidelity 
(&  Deposit  Co.,  74  Wash.  543  (134  Pac.  498-500);  32 
Cyc.  307;  note  to  Ann.  Cas.  1912B,  1087. 

Finding  no  error  in  the  record  the  judgment  of  the 
lower  court  is  aflSrmed.  Affibmed. 

Mb.  Chief  Justice  McBRroB,  Mb.  Justice  Habbis 
and  Mb.  Justice  Bubnett  concur. 


Bubmitted  on  brief  February  13,  affirmed  Marcb  6,  1917. 

BAT  CITY  ex  Rel.  v.  SANDBERG.* 

(163  Pac.  444.) 

Municipal  Oorporations— Improyements — Oontractor's  Bond— Liability 
of  Sureties — ^Failure  to  Pay  Materialmen. 

1.  Where,  by  a  contract  for  street  improvements,  the  contractor 
undertook  to  make  all  payments  to  all  persons  supplying  labor  or 
materials  for  the  prosecution  of  the  work,  and  agreed  to  execute  a 


•On  implied  power  to  incorporate  in  contract  for  public  works  or 
in  contractor's  bond  the  requirement  that  the  contractor  shall  pay 
laborers  and  materialmen,  see  notes  in  11  L.  S.  A.  (N.  8.)  1028;  46 
L.  S.  A.  (N.  &)  425.  Bepobteb. 
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bond  to  indemnifj  the  city  against  all  claims  for  work  and  materials 
furnished  on  account  of  any  subcontractor,  the  contractor's  failure  to 
pay  for  materials  was  a  breach  of  the  conditions  of  the  contract  and 
the  bond  for  which  the  contractor's  sureties  were  clearly  liable,  the 
bond  referring  to  the  contract  so  as  to  make  it  a  part  thereof. 

[At  to  right  of  one  furnishing  labor  or  material  to  sue  on  bond 

given  by  contractor  to  property  owner,  see  note  in  Ann.  Gas. 

1916A,  754.] 

From  Tillamook:  Gbobge  B.  Bagley,  Judge. 

This  is  an  action  by  Bay  City,  a*municipal  corpora- 
tion, on  relation  of  C.  F.  Stone  and  J.  H.  Hicks,  copart- 
ners doing  business  as  Stone  &  Hicks,  against  P.  A. 
Sandberg,  W.  J.  Logus,  Ed.  Worthington  and  E.  D. 
Landingham. 

In  Banc.    Statement  by  Mb.  Justice  Be.ak. 

The  following  facts  are  in  substance  alleged  in  the 
complaint:  On  February  4,  1915,  the  defendant  P.  A. 
Sandberg  entered  into  a  contract  with  Bay  City,  Ore- 
gon, for  the  improvement  of  certain  streets  within  that 
municipality.  After  setting  forth  the  making  and  ac- 
ceptance of  the  bid  for  the  improvement  on  the  above- 
named  date  and  the  description  and  price  thereof,  the 
contract  inter  alia  contains  the  following : 

**That  the  said  party  of  the  second  part  (Sandberg) 
does  further  covenant  and  agree  that  he  will  make  all 
payments  to  all  persons  supplying  labor  or  materials 
for  the  prosecution  of  the  said  work  provided  for  in 
this  contract,  and  that  he  will  not  permit  any  lien  or 
claim  to  be  filed  or  prosecuted  against  the  said  party  of 
the  first  part  on,  account  of  labor  supplied ;  and  the 
said  second  party  does  further  covenant  and  agree  that 
he  will  furnish  a  good  and  suflBcient  bond  in  the  sum 
of  Fifteen  Thousand  Dollars  ($15,000)  to  be  approved 
by  the  Common  Council  of  the  said  party  of  the  first 
part,  with  W.  J.  Lo^us,  Ed.  Worthington,  and  E.  D. 
Landingham  as  sureties  thereon,  indemnifying  the  said 

{>arty  of  the  first  part  against  all  claims  or  liens  for 
abor,  work  or  material  furnished  on  account  of  all  sub- 


270  Bat  City  v.  Sandbbrq.  [83  Or. 

contractors,  materialmen,  mechanics,  and  employees 
furnishing  labor  or  materials  under  this  contract.  •  •  *' 

On  March  4, 1915,  Sandberg,  as  principal,  and  W.  J. 
Logus,  Ed.  Worthington  and  E.  D.  Landingham,  as 
sureties,  executed  to  Bay  City  a  bond  in  the  penal  sum 
of  $15,000,  conditioned  as  follows : 

**  Whereas,  the  said  P.  A.  Sandberg  has  made  and 
entered  into  a  contract  dated  the  4th  day  of  February, 
1915,  with  the  said  city  of  Bay  City  for  the  improve- 
ment of  the  following  streets,  in  Bay  City,  to-wit:  'C 
Street,  Fourth  Street,  Fifth  Street,  Pacific  Avenue, 
Tillamook  and  Portland  Avenues. 

**Now  Therefore,  If  the  said  P.  A.  Sandberg  shall 
faithfully  perform  the  said  contract  upon  the  terms  and 
conditions  and  at  the  times  herein  prescribed,  then  this 
obligation  is  to  be  null  and  void ;  otherwise  of  full  force 
and  effect.'' 

It  is  averred  that  Stone,  Hicks  and  their  assignors, 
for  whose  benefit  action  on  the  bond  is  brought,  at  the 
special  instance  and  request  of  defendant  Sandberg 
furnished  certain  materials  used  in  the  construction  of 
the  improvement  for  which  a  balance  of  $825.18  re- 
mains unpaid. 

Defendants  Worthington  and  Landingham  demurred 
to  the  complaint.  The  demurrer  was  overruled.  De- 
fendants answered  admitting  the  execution  of  the  bond, 
but,  in  effect,  denied  the  existence  of  the  contract  as  al- 
leged, for  the  reason  that  it  was  signed  on  February 
15,  1915,  instead  of  February  4,  1915,  as  recited  in  the 
bond,  and  raised  other  issues  not  material  here. 

The  reply  put  in  issue  the  new  matter  of  the  answer. 
The  cause  was  tried  to  the  court  and  jury,  resulting  in 
a  judgment  for  plaintiff  in  the  sum  of  $575,  from  which 
defendants  Landingham  and  Worthington  appeal. 

Submitted  on  brief  without  argument  under  the  pro- 
viso of  Supreme  Court  Rule  18:  56  Or.  622  (117  Pac. 
xi).  Affirmed. 
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For  appellants  there  was  a  brief  by  Mr.  Sidney  8. 
Johnson. 

For  relators  and  respondents  there  was  a  brief  over 
the  names  of  Mr.  WUliam  Marx  and  Mr.  E.  J.  Claussen. 

Mb.  Justice  Bban  delivered  the  opinion  of  the  conrt. 

1.  The  errors  assigned  challenge  the  sufficiency  of 
the  complaint.    The  agreement  referred  to  in  the  bond 

recites  that  it  was  **made  and  entered  into  this • 

day  of  February,  1915.^'  It  was  signed  on  February 
15,  1915.  It  names  the  streets  contracted  to  be  im- 
proved identically  as  designated  in  the  bond.  The  con- 
tract is  plainly  referred  to  in  the  written  instrument 
sued  on  so  as  to  make  the  same  a  part  thereof.  Coun- 
sel for  defendants  contend  that  the  bond  set  forth  as  an 
exhibit  in  the  complaint  fails  to  contain 

**the  additional  obligations  that  such  contractor  or  con- 
tractors shall  promptly  make  payments  to  all  persons 
supplying  him  or  them  labor  or  materials  for  any  pros- 
ecution of  the  work  provided  for  any  such  contracts,^' 

as  required  by  Section  6266,  L.  0.  L.,  as  amended  by 
Laws  of  1913,  p.  59.  In  order  to  ascertain  whether 
there  has  been  a  breach  of  the  bond  we  must  look  to  the 
contract,  the  fulfillment  of  which  the  bond  is  given  to 
secure:  HUl  v.  Americm  Surety  Co.,  200  TJ.  S.  197  (50 
L.  Ed.  437,  26  Sup.  Ct  Eep.  168) ;  United  States  Gyp- 
sum Co.  V.  Gleason,  135  Wis.  539  (116  N.  W.  238,  17 
L.  E.  A.  (N.  S.)  906) .  When  we  do  so  we  find  that  Sand- 
berg  undertakes  that  **he  will  make  all  payments  to  all 
persons  supplying  labor  or  materials  for  the  prosecu- 
tion of  the  said  work. '  ^  In  the  contract  he  agrees  to  exe- 
cute a  bond  to  indemnify  the  city  against  all  claims  for 
'*work  and  materials  furnished  on  account  of  any  sub- 
contractor.*' Failure  to  pay  for  the  materials  as  set 
forth  in  the  complaint  would  be  a  breach  of  the  condi- 
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tions  of  the  contract  and  bond  for  which  the  defendant 
sureties  are  clearly  liable.  Such  liability  is  plainly 
nominated  in  their  bond:  Portland  v.  New  England 
Casualty  Co.,  78  Or.  195  (152  Pac.  253),  and  cases  there 
cited.  See  also  the  kindred  case  of  Columbia  County 
V.  Consolidated  Contract  Co.,  ante,  p.  251  (163  Pac.  438), 
in  which  an  opinion  has  this  day  been  rendered.  There 
was  no  error  in  overruling  the  demurrer  to  the  com- 
plaint and  rendering  judgment  upon  the  written  obliga- 
tion, and  such  judgment  is  affirmed.  Affirmed. 


Argued  February  6,  reveried  March  6,  1917. 

BAREOW  V.  SCHOOL  DIST.  No.  8, 

(1C2  Pac.  789.) 

Schools  and  School  Districts— Actions  Against— Complaint— Audit  of 
Claim. 

1.  Under  Laws  of  1913,  pages  300,  304,  Section  1,  subdivisions  3,  20, 
declaring  it  the  duty  of  a  district  school  board  to  audit  all  claims 
against  the  district,  and  providing  that  all  demands  must  be  approved 
by  the  board  before  an  order  can  be  drawn  on  the  clerk  thereof,  the 
complaint  against  a  school  district  in  action  on  contract  must  allege 
the  claim  was  presented  to  the  board  for  audit. 

Schools  and  School  Districts— Action  Against — Complaint— fteaenta- 
tion  of  Claim. 

2.  Allegation  of  the  complaint  in  action  against  a  school  district  on 
a  contract  claim  that  "defendant  after  a  demand  therefor  now  re- 
fuses to  pay  the  same,"  is  not  the  necessary  allegation  of  presentation 
to  the  district  school  board  of  the  claim  for  audit. 

Schools  and  School  Districts— Action  Against — Judgment. 

3.  The  voters  of  a  school  district  having  authorized  the  district 
school  board  to  buy  a  school  site  and  issue  negotiable  interest-bearing 
time  warrants  in  payment,  and  the  board,  under  Laws  of  1913,  page 
300,  Section  1,  subdivisions  5,  6,  having  power  to  buy  only  on  the 
terms  authorized,  the  seller  is  not  entitled  to  the  ordinary  money 
judgment  against  the  district  for  which  he  prays,  the  warrant  con- 
templated by  Section  361,  L.  O.  L.,  providing  that  where  judgment 
for  recovery  of  money  is  given  against  a  school  district,  it  shall  be 
satisfied  by  an  order  on  the  treasurer  for  the  amount  of  the  judg- 
ment, being  the  ordinary  demand  warrant,  and  not  a  time  warrant. 
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From  Coos  :  John  S.  Coke,  Judge. 

This  is  an  action  by  C.  B.  Barrow  and  Z.  C.  Strang 
against  School  District  No.  8,  of  Coos  County,  Oregon, 
a  body  corporate.  Reversed  With  Directions. 

Department  1.    Statement  by  Mb.  Justice  Bubnett, 

The  plaintiffs  elected  to  rely  upon  a  cause  of  action 
thus  stated  in  substance  in  their  complaint :  After  al- 
leging the  corporate  character  of  the  defendant  as  a 
school  district  and  the  ownership  of  one  plaintiff  of 
one  parcel  of  land,  and  the  other  of  another,  in  an 
addition  to  Coquille,  in  Coos  County,  Oregon,  they 
aver  that  on  February  14,  1913,  they  offered  to  sell 
these  tracts  to  the  defendant  as  a  sitefor  a  school  build- 
ing at  a  price  of  six  thousand  dollars;  and  that  at  a 
regularly  called  school  meeting  on  March  12  of  that 
year  the  offer  of  the  plaintiffs  was  accepted  by  a  ma- 
jority of  the  legal  voters  participating  in  the  meeting. 
Further,  they  state  that  on  September  4,  1913,  the 
board  of  directors  of  the  school  district  formally  ac- 
cepted the  offer ;  that  on  March  15,  1913,  the  plaintiffs 
tendered  to  the  defendant  good  and  sufficient  deeds  of 
conveyance  to  the  property,  which  were  accepted  by 
the  school  board  and  have  ever  since  been  retained  by 
it ;  that  no  part  of  the  purchase  price  of  said  property 
has  been  paid  to  plaintiffs,  **and  this  defendant,  after 
a  demand  therefor,  now  refuses  to  pay  the  same.'' 

A  demurrer  to  the  complaint  was  filed  on  the 
ground,  among  others,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendant.    The  demurrer  was  overruled. 

The  answer  gives  an  extended  history  of  the  pro- 
oeedings  of  the  district,  out  of  which  grew  this  litiga- 
tion.   It  is  enough  for  the  purposes  of  this  opinion  to 

••  Or.— It 
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say  the  answer  shows  that  at  a  regularly  called  school 
meeting  for  that  purpose,  among  other  questions  sub- 
mitted to  the  legal  voters  present,  they  adopted  affirm- 
atively this  question: 

**  Shall  the  district  school  board  of  School  District 
No.  8,  Coos  County,  Oregon,  select  and  purchase  as  a 
schoolhouse  site  the  following  described  property,  at 
a  cost  of  six  thousand  dollars,  to-wit:  (Barrow  and 
Strang  Tract)  Blocks  7  and  8  of  Barrow  and  Strang's 
Addition  to  the  City  of  Coquille,  Coos  County,  Oregon, 
in  said  district ;  and  shall  said  district  school  board  of 
said  School  District  No.  8,  issue  negotiable  interest- 
bearing  time  warrants  of  said  district  in  the  sum  of 
six  thousand  dollars  to  pay  for  said  property  above 
described!'' 

The  admissions  and  denials  of  the  reply,  as  the  same 
appear  in  the  printed  abstract,  are  unintelligible  be- 
cause they  refer  to  lines  and  pages  of  the  original  an- 
swer which  are  not  before  us ;  but  we  glean  from  the 
bill  of  exceptions  that  the  adoption  of  the  proposition 
above  quoted  was  effected  and  that  upon  the  same  the 
plaintiffs  hang  their  case.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiffs  and  the  defendant 
appeals.  Ebversed  With  DnuEOTiONS. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  J.  Sherwood. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Peck  &  Peck  and  Mr.  C.  R.  Barrow,  with 
oral  arguments  by  Mr.  Cassius  R.  Peck  and  Mr. 
Barrow. 

Mb.  Justiob  Bubnbtt  delivered  the  opinion  of  the 
court. 

The  reading  of  the  record  throughout  reveals  much 
rancor  between  the  parties  concerned  in  this  pro- 
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oeedingy  to  the  extent,  even,  that  the  ''lie  direct,'^  in- 
stead of  the  ''retort  courteous,^'  appears  in  some  in- 
stances. It  is  not  necessary  to  pursue  the  controversy 
into  all  its  details. 

1,  2.  The  complaint  being  in  the  condition  stated  and 
the  proposition  adopted  by  the  legal  voters  being  ad- 
mitted, as  above  set  out,  the  defendant  at  the  close 
of  all  the  testimony  moved  the  court  to  instruct  the 
jury  to  render  a  verdict  for  the  defendant.  One  rea- 
son advanced  for  this  direction  was  that  it  is  not 
averred  in  the  complaint  that  the  claim  for  the  money 
alleged  to  be  due  on  the  contract  set  up  in  the  com- 
plaint was  ever  presented  to  the  board  of  directors  for 
allowance  or  rejection. 

The  duties  of  district  school  boards  are  prescribed 
by  Laws  of  1913,  page  299,  in  part  as  follows : 

"To  audit  all  claims  against  the  district,  and  to  au- 
thorize the  clerk  to  draw  orders  for  the  amount.  •  * 
All  demands,  whether  by  contract  or  otherwise  must 
be  approved  by  the  district  school  board  when  in  ses- 
sion before  an  order  can  be  drawn  on  the  district  clerk 
for  them  and  no  oflScer  can  draw  an  order  on  the  treas- 
urer unless  he  is  authorized  to  do  so  by  a  vote  of  the 
board  at  a  regular  or  special  meeting.  It  shall  be  the 
duty  of  the  board  to  examine  all  contracts  for  the  em- 
ployment of  teachers  and  the  construction  of  school 
houses,  or  for  any  other  purpose,  and  see  that  tiie 
stipulations  have  been  complied  with  before  they  au- 
thorize the  payment  of  money  thereon.'* 

In  Stackpole  v.  School  District  No,  5,  9  Or.  508,  it 
was  held  that  a  complaint  was  amenable  to  a  general 
demurrer  when  it  did  not  allege  that  before  the  com- 
mencement of  an  action  thereon  the  same  had  been 
presented  to  the  board  of  directors  for  their  audit  and 
that  the  same  had  been  rejected.  The  doctrine  of  this 
case  was  distinguished  in  Sheridan  v.  City  of  Salem, 
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14  Or.  328  (12  Pac.  925),  but  only  so  far  as  to  make  it 
inapplicable  to  a  claim  for  damages  resulting  from  a 
tort  of  the  municipality.  It  was  approved  there  so  far 
as  it  relates  to  a  claim  upon  a  contract:  See,  also: 
PhUomath  v.  Ingle,  41  Or.  289  (68  Pac.  803) ;  Richard^ 
son  V.  City  of  Salem,  51  Or.  125  (94  Pac.  34).  The 
only  language  of  the  complaint  which  might  indicate 
a  presentation  of  the  claim  is  this:  **This  defendant 
after  a  demand  therefor  now  refuses  to  pay  the  same.'' 
This  is  not  an  allegation  of  presentation  for  audit.  It 
is  not  even  stated  of  whom  the  demand  was  made. 
For  this  reason  alone,  the  verdict  ought  to  have  been 
directed  for  the  defendant,  and  this  all  the  more  be- 
cause the  general  demurrer  raised  the  same  question. 

3.  Besides  all  this  the  plaintiffs  are  here  demanding 
a  money  judgment  when  all  they  were  entitled  to  in 
any  event  under  the  proposition  adopted  by  the  school 
meeting  was  an  interest-bearing  time  warrant.  We 
are  mindful  that  under  Section  361,  L.  0.  L.,  where 
judgment  is  given  for  the  recovery  of  money  against 
a  school  district  the  same  is  satisfied  by  an  order  on 
the  treasurer  for  the  amount  of  the  judgment  in  favor 
of  the  party  for  whom  the  same  was  given.  The  war- 
rant there  contemplated  is  the  ordinary  demand  war- 
rant and  not  the  time  warrant  mentioned  in  the  order 
passed  by  the  school  meeting.  On  the  showing  made 
the  plaintiffs  are  not  entitled  to  the  ordinary  money 
judgment. 

The  following  excerpts  respecting  the  duties  of  the 
directors  are  here  set  down,  taken  from  Section  1  of 
the  act  of  February  25, 1913,  subdivisions  5  and  6 : 

Subd.  5.  **If  authorized  by  a  majority  vote  of  the 
legal  voters  present  at  any  legally  called  school  meet- 
ing they  shall  purchase,  lease  or  build  school  houses, 
buy  or  lease  land  for  school  purposes,  furnish  school 
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houses  with  furniture,  lights,  and  apparatus,  and  for 
such  purposes  may,  when  so  authorized,  levy  not 
oftener  than  once  a  year,  a  tax  not  exceeding  five  per 
cent  of  the  value  of  the  taxable  property  of  the  dis- 
trict, or  issue  or  sell  negotiable  bonds  as  hereinafter  in 
this  act  provided.  •  •  ^' 

/Subd.  6.  **When  authorized  by  a  majority  vote  of 
the  legal  voters  present  at  any  legally  called  school 
meeting,  they  may,  in  the  name  and  on  behalf  of  their 
district,  contract  a  debt  by  borrowing  money,  or  other- 
wise, not  to  exceed  five  per  centum  of  the  value  of  the 
taxable  property  of  the  district,  for  the  purpose  of 
building  a  school  building  or  repair  of  school  buildings, 
or  for  the  purchase  of  land  for  school  purposes,  and 
issue  negotiable  interest-bearing  warrants  (and  fix  the 
time  of  payment  of  the  same)  of  their  district,  evi- 
dencing such  debt;  •  *  Provided,  that  whenever  a 
school  district  in  this  state  shall  make  a  loan,  borrow 
money,  or  refund  any  existing  debt  created  by  a  vote 
of  the  electors  or  by  the  directors  in  pursuance  of  any 
statute,  the  bona  fide  resident  citizens  of  such  district 
shall  have  the  right  to  subscribe  for  such  loan,  and  it 
shall  be  the  duty  of  the  board  of  directors  to  order  an 
advertisement  to  be  published,  setting  forth  the 
amount  of  such  loan,  the  number  of  years  the  same 
shall  run,  and  the  rate  of  interest,  in  a  newspaper  pub- 
lished in  the  district,  or  by  posting  notices  in  three 
public  places,  and  each  bona  fide  resident  of  such 
district  shall  have  the  right  to  subscribe  once  for  said 
loan  for  the  entire  amount  or  any  portion  of  the  same 
not  less  than  $50  at  par  value,  and  in  placing  the  loan 
the  directors  shall  issue  the  same,  whether  it  be  notes, 
warrants,  or  bonds  of  the  school  district,  to  the  small- 
est subscriber  or  subscribers  first,  one  note,  warrant, 
or  bond  to  each  such  subscriber,  upon  payment  of  the 
amount  subscribed  in  lawful  money  of  the  United 
States,  until  the  entire  loan  has  been  placed.  •  •  '' 
Laws  1913,  p.  299. 

The  authority  conferred  upon  the  directors  by  the 
school  meeting  was  to  issue  negotiable  interest-bear- 
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ing  warrants  of  the  said  district  in  the  snm  of  six 
thousand  dollars,  to  pay  for  the  said  property  above 
described.  The  statute  under  which  the  district  oper- 
ated is  part  of  the  contract  by  operation  of  law  and 
all  the  plaintiffs  can  acquire  is  a  warrant  of  the  form 
and  terms  prescribed  by  the  school  meeting.  Under 
these  circumstances,  the  verdict  should  have  been  di- 
rected for  the  defendant.  The  conclusion  is  that  the 
judgment  of  the  Circuit  Court  must  be  reversed  with 
directions  to  enter  judgment  for  defendant. 

Eeversbd  With  Directions. 

Mr.  Chief  Justice  MoBridb,  Mr.  Justice  Benson 
and  Mr.  Justice  EL^rris  concur. 


Argued  March  6,  affirmed  March  13,  1917. 

GEEGAN  V.  NORTHWESTERN  INS.  CO. 

(163  Pac.  688.) 

Frandr— Presmiq^tlon. 

1.  Fraud  is  never  presumed,  but  must  be  proTen. 

Insurance— Reformation  of  Fire  PoUcy— Mistake. 

2.  Where  the  vendee  under  an  executory  contract  for  the  sale  of 
land  bargained  and  paid  for  a  policy  of  fire  insurance  which  would 
protect  his  interest,  as  vendee,  but  the  policy,  thoughtlessly  and  by 
oversight  of  the  insurer's  authorized  agent,  was  written  in  a  form 
requiring  absolute  ownership  in  the  insured,  the  latter  was  entitled 
to  have  a  policy  reformed  in  equity  after  loss  to  protect  him,  though 
he  had  not  read  the  policy,  and  though  the  form  of  fire  policies  is 
statutory,  the  mistake  being  mutual,  and  fire  policies  being  still  sub- 
ject to  reform  in  equity,  at  least  in  the  provisions  which  local  agents 
are  authorized  to  supply  and  modify. 

[As  to  reforming  policies  of  insurance,  see  note  in  65  Am.  St. 
Bep.  514.] 

Insurance— Interest  on  Decree. 

3.  In  suit  to  reform  a  policy  of  fire  insurance,  wherein  plaintiff 
secured  reformation,  and  also  judgment  for  the  face  of  the  policy,  in- 
terest should  run  only  from  the  date  of  the  decree  in  the  lower  eourt. 
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From  Multnomah :  TTarby  H.  Belt,  Judge. 

Department  2,  Statement  by  Mb.  Justice  Mo- 
Camant. 

This  is  a  suit  by  William  M.  Gregan  against  The 
Northwestern  National  Insurance  Company  of  Mil- 
waukee, Wisconsin,  a  corporation,  to  reform  a  policy 
of  fire  insurance. 

On  May  27, 1912,  plaintiff  entered  into  a  contract  for 
the  purchase  of  Block  20  of  Boardman's  Addition  to 
Jennings'  Lodge,  in  Clackamas  County.  The  stipu- 
lated price  of  the  property  was  twenty-five  hundred 
dollars.  One  hundred  dollars  was  paid  in  cash.  By 
February  19,  1913,  plaintiff  had  paid  six  hundred  and 
fifty  dollars  on  account  of  the  purchase  price,  and  by 
the  time  the  case  was  tried  the  purchase  price  had  been 
paid  in  full.  Under  date  of  February  19, 1913,  the  de- 
fendant issued  to  plaintiff  a  policy  of  fire  insurance 
in  the  sum  of  two  thousand  dollars  on  a  building  which 
plaintiff  was  constructing  on  the  property.  This  policy 
followed  the  statutory  form  and  contained  a  provision 
that  it  should  be  void  if  the  interest  of  the  insured 
should  be  other  than  imconditional  and  sole  ownership. 
In  ignorance  of  this  provision  in  the  policy  plaintiff 
accepted  it,  and  sixty  days  later  paid  the  premium 
thereon. 

The  property  was  destroyed  by  fire  August  6,  1913. 
Plaintiff's  loss  was  greater  than  the  face  of  the  policy. 
The  defendant  denied  liability  and  plaintiff  brought  an 
action  at  law  on  the  policy.  Believing  that  this  action 
could  not  be  successfully  maintained,  in  view  of  the 
foregoing  stipulation  in  the  policy,  plaintiff  took  a  vol- 
untary nonsuit  and  immediately  thereafter  brought 
this  suit  in  equity  to  reform  the  policy.  The  decree  of 
the  lower  court  reformed  the  policy  so  as  to  make  it 
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effective  for  the  insuring  of  plaintiff  ^s  equitable  inter- 
est in  the  property,  and  gave  judgment  against  the  de- 
fendant for  the  face  of  the  policy  and  interest  The 
defendant  appeals  to  this  court. 

Modified  and  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  <&  Veazie,  with  an  oral  argu- 
ment by  Mr.  J.  Clarence  Veazie. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  P.  Winter,  Messrs.  Emmons  <&  Emmons,  Mr. 
H.  H.  Emmons,  Mr.  F.  B.  Woodruff  and  Mr.  Roscoe  R. 
Johnson,  with  an  oral  argument  by  Mr.  Winter. 

Mr.  Justice  McCabcant  delivered  the  opinion  of  the 
court. 

The  policy  was  written  on  behalf  of  the  defendant 
by  E.  H.  Cooper,  whose  firm  was  duly  authorized  to 
countersign  and  deliver  policies.  It  further  appears 
that  the  defendant  had  provided  Cooper  with  a  form  of 
rider  which  he  was  authorized  to  attach  to  policies  of 
insurance  on  property  purchased  under  contract.  This 
form  of  rider  recites  such  purchase  and  provides  that 
the  loss,  if  any,  should  be  payable  to  **both  seller  and 
purchaser,  as  their  respective  interests  may  appear.*' 

Plaintiff  produced  four  witnesses  who  testified  that 
Cooper  was  informed  on  three  different  occasions  that 
plaintiff's  interest  in  the  property  insured  was  that  of 
a  vendee  under  an  executory  contract  of  purchase. 
Two  of  these  conversations  took  place  before  the  insur- 
ance was  written  and  the  third  of  them  at  the  time  the 
premium  was  paid.  Cooper  admits  that  he  partici- 
pated in  these  conversations  and  corroborates  the  other 
witnesses  as  to  some  of  the  matters  discussed^  but  de- 
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nies  flatly  that  the  nature  of  plaintiff's  title  was  called 
to  his  attention  at  either  of  these  interviews.  Cooper's 
denial  is  supported  by  a  couple  of  circumstances  which 
are  earnestly  pressed  upon  our  attention  by  counsel  for 
the  defendant,  but  the  preponderance  of  the  testimony 
is  clearly  with  plaintiff  on  this  issue.  Plaintiff's  wit- 
nesses testify  clearly  and  emphatically  on  the  subject 
in  question,  and  the  weight  of  this  testimony  is  not  im- 
paired on  cross-examination.  The  lower  court  believed 
them  and  we  are  convinced  of  the  correctness  of  his 
conclusion  on  the  facts. 

1.  It  appears  that  after  Cooper's  attention  had  been 
directed  to  the  condition  of  plaintiff's  title  he  prepared 
and  delivered  a  policy  which  by  its  terms  was  void  *4f 
the  interest  of  the  insured"  should  *'be  other  than  un- 
conditional and  sole  ownership."  Cooper  wrote  and 
delivered  this  policy  either  deliberately  or  thought- 
lessly. He  testifies  that  he  was  familiar  with  the  con- 
ditions of  the  policy.  If  under  these  circumstances 
he  deliberately  prepared  and  delivered  to  plaintiff  a 
void  policy  and  collected  the  premium  therefor,  he  per- 
petrated a  fraud  on  plaintiff.  Fraud  is  never  pre- 
sumed and  there  is  no  testimony  in  this  record  which 
requires  us  to  find  that  there  was  fraud  in  fact. 

2.  The  conclusion  follows  that  the  policy  was  written 
in  this  form  thoughtlessly  and  by  oversight.  Plaintiff 
unquestionably  bargained  and  paid  for  a  policy  of  in- 
surance which  would  protect  his  interest  as  vendee. 
Cooper  testifies  that  he  intended  to  give  plaintiff  a 
valid  policy.  The  mistake  was  therefore  a  mutual  one 
and  plaintiff  is  entitled  to  relief  in  equity.  This  con- 
clusion is  supported  by  Holden  v.  Law  Union  (&  Rock 
Co.,  63  Or.  253  (127  Pac.  547),  and  by  well-considered 
authorities  from  other  states.  In  Ben  Franklin  Co.  v. 
GiUett,  54  Md.  212,  218,  the  court  says: 
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**Tlie  law  is  well  settled  that  where  the  general  agent 
of  a  company  is  intrusted  with  the  power  to  make  and 
issue  policies,  and  the  insured  fully  and  frankly  dis- 
closes all  facts  material  to  the  risk,  and  the  agent  in 
making  out  the  policy  through  fraud  or  mistake  fails 
to  state  such  facts,  such  error  or  fraud  on  the  part  of 
the  agent  cannot  be  relied  on  by  the  company  in  avoid- 
ance of  the  policy,  and  a  court  of  equity  upon  applica- 
tion will  reform  the  policy  so  as  to  make  it  express  the 
real  contract  between  the  parties/* 

To  the  same  effect  see  National  Ba/nk  v.  Ocean  Co., 
62  Me.  519,  523;  Niagara  Co.  v.  Jordan,  134  Ga.  667 
(68  S.  E.  611,  20  Ann.  Cas.  363). 

Plaintiff's  right  to  relief  is  not  barred  by  his  failure 
to  read  the  policy:  Carlton  Co.v. Luniber  Insurance 
Co.,  81  Or.  396  (158  Pac.  807,  809,  810).  It  is  true  that 
since  1907  the  form  of  fire  insurance  policies  in  this 
state  has  been  statutory,  but  they  are  still  subject  to 
reformation  in  equity,  at  least  in  the  provisions  which 
local  agents  are  authorized  to  supply  and  modify: 
H olden  v.  Law  Union  <&  Rock  Co.,  63  Or.  253  (127  Pac. 
547),  and  Carlton  Co.  v.  Lumber  Ins.  Co.,  81  Or.  396 
(158  Pac.  807).  If  it  should  have  appeared  that  Cooper 
had  no  authority  from  the  defendant  to  modify  the  pro- 
vision in  the  policy  relied  on  by  the  defendant,  a  differ- 
ent question  would  be  presented. 

3.  The  decree  of  the  lower  court  was  in  error  in  al- 
lowing interest  from  September  29,  1913.  Interest 
should  run  only  from  the  date  of  the  decree  in  the  lower 
court :  Carlton  Co.  v.  Lumber  Ins.  Co.,  81  Or.  396,  405 
(159  Pac.  969).  The  decree  will  be  modified  in  this  re- 
spect and  in  other  respects  it  is  affirmed.  Neither 
party  will  recover  costs  in  this  court. 

Modified  and  Affirmed. 

Mb.  Chief  Justice  MgBbidb,  Mb.  Justiob  Moobe  and 
Mb.  Justice  Bean  concur. 
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Argued  Pebniary  21,  affirmed  March  13,  1917. 

JOHN  WILSON  ESTATE  CO.  v.  DAMMEIEB  INV. 

CO. 

(163  Pac.  590.) 

Oompromlie  and  Settlement— Oooslderatloii. 

1.  The  parties  hona  fide  considering  a  claim  between  them  donbt- 
tvl,  its  compromise  cannot  be  attacked  on  the  ground  of  invalidity 
of  the  claim. 

From  Multnomah :    Hbnby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Benson. 

This  is  an  action  upon  a  promissory  note.  The  com- 
plaint sets  out  the  note  with  allegations  of  its  execu- 
tion and  delivery  to  the  Goodyear  Shoe  Company  and 
its  assignment  to  plaintiff  before  maturity  for  a  valu- 
able consideration.  The  sole  defense  is  a  want  of  con- 
sideration. From  a  verdict  and  judgment  for  plaintiff, 
defendants  appeal.  Apfibmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  R.  Dtmiway; 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs,  Flegel,  Reynolds  <&  Flegel,  with  an  oral  argu- 
ment by  Mr.  John  W.  Reynolds. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  history  of  the  transactions  which  culminated  in 
the  execution  and  delivery  of  the  promissory  note  in 
question  appears  to  be  about  as  follows :  In  November, 
1913,  the  Goodyear  Shoe  Company  being  the  lessee  of 
certain  business  property  in  Portland  from  the  owner, 
John  Wilson  Estate  Company,  sublet  the  same  to  the 
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Dammeier  Investment  Company  for  a  term  of  five 
years  and  four  months.  This  sublease  contained  the 
following  clause : 

**This  lease  is  made  by  the  lessor  and  accepted  by  the 
lessee,  subject  to  the  right  of  occupancy  by  the  present 
tenants  in  the  building  upon  the  said  leased  premises, 
and  also  subject  to  the  lease  between  the  lessor,  bear- 
ing date  the  9th  day  of  February,  1909,  a  copy  of  which 
lease  is  attached  hereto  and  made  a  part  hereof,  and 
subject  to  all  of  the  terms  and  conditions  of  a  certain 
lease  bearing  date  of  the  22d  day  of  November,  1913,  by 
and  between  John  Wilson  Estate  Company,  a  corpora- 
tion, and  the  lessor,  a  copy  of  which  lease  is  attached 
hereto  and  made  a  part  hereof." 

The  lease  last  referred  to  in  the  above  paragraph 
contained  the  following  clause: 

''It  is  further  understood  and  agreed  that  a  portion 
of  the  easterly  15  feet  of  said  lot  7  is  now  being  occu- 
pied by  subtenants  under  a  certain  lease  of  H.  Meister, 
and  that  they  have  no  written  lease  therefor,  and  that 
lessee  herein  assumes  all  responsibility  regarding  their 
use  and  occupation  of  the  premises,  and  accepts  this 
lease  subject  thereto." 

Contemporaneously  with  the  execution  and  delivery 
of  the  lease  in  question,  the  defendant  the  Damimeier 
Investment  Company  executed  and  delivered  to  the 
Goodyear  Shoe  Company  a  bond  in  the  sum  of  $5,000 
which  was  signed  by  defendant  McCalman  as  surety, 
conditioned  for  the  faithful  performance  by  the  lessee 
of  its  obligations  under  the  lease,  including  the  pay- 
ment of  rent  in  accordance  with  the  terms  thereof. 

The  Dammeier  Investment  Company  of  which  Mc- 
Calman was  president  and  Dammeier  secretary,  en- 
tered into  possession  of  the  building  and  paid  the  ac- 
crued rent  up  to  March  27, 1914,  at  which  time  the  rent 
by  the  terms  of  the  lease  was  increased  from  $350  to 
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$550  a  month,  but  thereafter  made  no  payments  what- 
ever. The  Goodyear  Shoe  Company,  by  its  attorney, 
was  pressing  them  for  payment  of  the  rent  and  as  they 
were  unable  to  secure  tenants  for  the  vacant  portions 
of  the  building  they  were  desirous  of  being  relieved 
from  their  obligations  under  the  lease.  After  about  a 
month  of  negotiation  they  reached  an  agreement  with 
Mr.  Flegel,  attorney  for  the  Goodyear  Shoe  Company, 
whereby  it  was  agreed  that  upon  payment  of  $5,000  by 
them  the  lease  and  the  bond  would  be  canceled  and  fur- 
ther liability  upon  the  part  of  the  lessee  be  ended.  In 
pursuance  of  this  agreement  McCalman  gave  Flegel  his 
check  for  $1,000  and  two  promissory  notes,  one  being 
for  $1,000  payable  November  5, 1914,  and  one  for  $3,000 
payable  May  5, 1915,  the  latter  being  the  one  sued  upon 
in  this  action.  At  the  time  these  notes  were  given  Mr. 
Flegel  gave  McCalman  a  receipt  which  reads  as  fol- 
lows: 

"Portland,  Oregon,  May  18th,  1914. 
"Received  from  Adrian  McCalman  check  for  $1000, 
endorsed  to  the  Goodyear  Shoe  Company,  and  promis- 
sory note  dated  May  5th,  1914,  payable  November  5th, 
1914,  for  $1,000 ;  and  promissory  note  dated  May  5th, 
1914,  payable  May  5th,  1915,  for  $3000.00,— said  papers 
being  received  in  full  settlement  and  compromise  of 
lease  and  bond  between  The  Goodyear  Shoe  Company 
and  Dammeier  Investment  Company,  the  bond  of  which 
was  signed  by  Adrian  McCalman,  with  the  understand- 
ing and  agreement  that  if  the  Dammeier  Investment 
Company  shall  within  ten  (10)  days  from  this  date — 
that  is  to  say  on  or  before  the  28th  day  of  May,  1914 
— ^pay  up  all  delinquencies  under  the  lease  aforesaid, 
that  the  said  $1000.00  now  received  will  be  applied  upon 
such  delinquencies  and  the  notes  will  be  surrendered 
for  cancellation,  and  the  bond  and  lease  reinstated  the 
same  as  if  this  memorandum  had  not  been  executed; 
but  if  said  payments  are  not  made  within  said  time, 
then  the  lease  and  bond  will  be  cancelled  and  surren- 
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dered  to  the  Dammeier  Inyestment  Company  and 
Adrian  McCahnan.  During  the  said  period  of  ten 
days,  I  will  hold  the  said  notes  in  my  possession  in  es- 
crow but  the  check  shall  be  delivered  at  once  to  the 
Goodyear  Shoe  Company. 

**It  is  understood  that  this  delay  in  closing  the  trans- 
action is  on  account  of  negotiations  now  pending  be- 
tween Dammeier  Investment  Company  and  the  Jones 
Market  Company  to  lease  the  premises,  and  the  Dam- 
meier Investment  Company  and  Adrian  McCalman 
agree  to  notify  me  immediately  that  the  negotiations 
are  off  between  them  and  the  Jones  Market,  and  au- 
thorize me  to  deliver  the  note  and  surrender  premises 
without  further  delay.'' 

The  facts  thus  far  recited  are  uncontradicted  in  the 
evidence. 

Defendants  introduced  evidence  whereby  they  sought 
to  establish  the  fact  that  they  were  unable  to  secure 
possession  of  the  easterly  15  feet  of  the  lot  referred  to 
in  the  lease  as  being  in  the  possession  of  subtenants, 
and  also  that  plaintiff's  assignor  interfered  with  their 
possession  of  the  property  by  notifying  one  of  the  sub- 
tenants not  to  pay  rent  to  defendants,  and  by  collect- 
ing some  of  the  rentals. 

All  of  the  defendant's  assignments  of  error  attack 
the  rulings  of  the  trial  court  and  its  refusal  to  give  cer- 
tain  requested  instructions  in  regard  to  such  evidence. 
At  the  conclusion  of  the  taking  of  testimony  both  par- 
ties moved  for  a  directed  verdict  and  both  motions  were 
denied. 

The  view  which  we  entertain  as  to  the  doctrine  which 
should  control  in  this  case  renders  it  unnecessary  for 
us  to  consider  any  other  assignment  than  defendant's 
motion  for  a  directed  verdict  In  Smith  v.  Farra,  21 
Or.  395,  401  (28  Pac.  241,  20  L.  R.  A.  115),  Mr.  Justice 
Bban   speaking   for  the  court,   discusses  fully   and 
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clearly  the  effect  of  an  agreement  for  the  compromise 
of  a  doubtful  claim,  and  in  that  opinion  he  says : 

"  *If  the  requisites  of  good  faith  exist,'  says  Mr. 
Pomeroy,  *it  is  not  necessary  that  the  dispute  should 
be  concerning  a  question  really  doubtful,  if  the  parties 
bona  fide  consider  it  so ;  it  is  enough  that  there  is  a 
question  between  them  to  be  settled  by  their  compro- 
mise/ (Pom.  Eq.  §  850.)  And  'no  investigation  into 
the  character  or  value  of  the  different  claims  sub- 
mitted,' says  Mr.  Parsons,  'will  be  entered  into  for  the 
purpose  of  setting  aside  a  compromise,  it  being  suffi- 
cient, if  the  parties  entering  into  the  compromise, 
thought,  at  the  time,  that  there  was  a  dispute  between 
them.*  (1  Parsons  Con.  (7  Ed.)  439.)  It  is  not  every 
disputed  claim  however,  which  will  support  a  compro- 
mise, but  it  must  be  a  claim  honestly  and  in  good  faith 
asserted,  concerning  which  the  parties  may  bona  fide, 
and  upon  reasonable  grounds,  disagree.  The  compro- 
mise of  such  a  claim  in  good  faith,  is  a  good  considera- 
tion to  pay  money  in  settlement  thereof,  and  when  an 
action  is  brought  upon  such  promise,  it  is  no  defense 
to  say  that  the  claim  was  not  in  fact  a. valid  one,  or  that 
the  parties  were  mistaken  either  as  to  the  law  or  the 
facts.  {Stewart  v.  Ahrenfeldt,  4  Denio,  189 ;  Crand  v. 
Hunter,  28  N.  T.  389 ;  White  v.  Hoyt,  73  N.  Y.  505 ;  (?m- 
wold  V.  Wright,  61  Wis.  195  (21  N.  W.  44) ;  Brooks  v. 
Bolt,  36  Kan.  697  (14  Pac.  236) ;  Flanagan  v.  KUcome, 
58  N.  H.  443 ;  Wehrvm  v.  Kuhn,  61  N.  Y.  623.) 

**Nor  is  it  a  defense,  that  the  claim  could  not  have 
been  maintained  if  suit  or  action  had  been  brought 
upon  it  or  that  the  parties  were  mistaken  as  to  the  law ; 
for  if  it  is,  then  it  would  follow  that  contracts  by  the 
parties  settling  their  own  disputes,  would  at  least  be 
made  to  stand  or  fall,  according  to  the  opinion  of  the 
court  as  to  how  the  law  would  have  determined  it.  *If, 
therefore,'  says  Logan,  J.,  *the  solemn  compromise  of 
the  parties  be  made  to  depend  on  the  question,  whether 
the  parties  have  so  settled  the  dispute,  as  the  law  would 
have  done,  then  it  may  be  truly  said  that  a  compromise 
IB  an  unavailing  idle  act,  which  questions  even  the 
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power  of  the  parties  to  bind  themselves.    {Fisher  v. 
May,  2  Bibb  (Ky.),  448,  5  Am.  Dec.  626.) '  '' 

The  law  as  here  declared  has  been  cited  with  ap- 
proval and  reiterated  by  this  court  many  times  since 
then  and  is  no  longer  open  to  question.  In  the  case  at  bar 
there  can  be  no  doubt  whatever  that  there  was  a  doubt- 
ful claim  existing  between  the  parties  for  there  is  no 
evidence  to  the  contrary  nor  is  there  a  suggestion  in 
the  testimony  of  any  bad  faith  in  the  negotiations  re- 
sulting in  the  compromise.  The  consequence  is  that  all 
the  evidence  attacking  the  validity  of  plaintiff  ^s  claim 
was  irrelevant  and  the  trial  court  would  have  been 
fully  justified  in  directing  the  particular  verdict  which 
the  jury  subsequently  returned.  The  judgment  is 
affirmed.  Affibmed. 

Mb.  Chiep  Justice  McBridb,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Habbis  concur. 


Argued  February  15,  reversed  and  dismissed  March  13,  1917. 

BISSINGER  &  CO.  v.  MASSACHUSETTS  BOND- 
IN(J  &  INS.  CO. 

(163  Pac.  592.) 

Insurance— Indemnity  Policies— Contract. 

1.  Guaranteeing  the  fidelity  of  employees  is  a  form  of  insurance. 

Insurance— Actions— Defenses. 

2.  An  indemnity  company  seeking  to  defeat  an  action  on  a  policy 
guaranteeing  the  fidelity  of  an  employee,  upon  the  ground  that  the 
employer  has  not  complied  with  warranties  made  in  the  application, 
need  not  tender  a  return  of  the  premiums. 

[As  to  recovery  of  premium  paid  for  fidelity  insurance,  see  note 
in  Ann.  Oss.  1916G,  1222.] 
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Iiunirance— Indemnity  insarance  Polldei — OonBtruction — "CaA.  S^ 
cnrities"— "Security"— •tJaalL'* 
8.  Where  the  application  for  a  policy  guaranteeing  the  insured 
against  loss  from  the  peculations  of  an  employee  stated  that  monthly 
examinations  of  the  employee's  accounts  would  be  made  and  cash  se- 
curities, etc.,  counted,  the  term  "cash  securities''  must  be  treated  aa 
meaning  bonds  or  negotiable  instruments  easily  convertible  into 
money  and  not  a  bank  deposit;  the  word  "cash"  usually  meaning 
money  on  hand,  and  the  term  "security"  usually  being  interpreted 
as  something  given  or  deposited  to  guarantee  the  payment  of  a  debt 
or  the  performance  of  a  condition. 

Insurance — Indemnity  Insurance  Policy — Oon^iUance  With — "Voucher" 
— *<Valuable  Securities.'* 
4.  The  application  in  a  policy  guaranteeing  an  employer  against 
loss  by  larceny  or  embezzlement  of  one  of  its  employees  recited  that 
there  would  be  monthly  a  thorough  examination  of  his  accounts  made 
by  an  auditor  or  expert  accountant,  and  cash  securities,  etc.,  would 
be  compared  and  verified  with  accounts  and  vouchers.  Previous  an- 
swers to  questions  stated  that  the  employee  would  not  have  custody 
of  valuable  securities,  but  only  merchandise  on  hand.  The  employee 
embezzled  large  sums  over  a  considerable  period  of  time  by  destroy- 
ing drafts  for  merchandise  shipped  to  the  branch  house  of  which  he 
was  manager,  and  then  drawing  upon  an  account  maintained  by  the 
employer  for  such  purposes  checks  for  sums  greater  than  the  drafts 
for  the  purchases.  The  statements  prepared  monthly  by  the  employee 
were  dmy  examined  by  the  employer's  auditor,  but  the  merchandise 
on  hand  was  not  checked  up.  Held,  that  the  term  "valuable  securi- 
ties" included  merchandise  on  hand,  and  the  employer's  failure  to  com- 
pare the  same  with  vouchers  which  are  written  instruments,  showing 
on  what  authority  or  by  what  authority  particular  payments  of  money 
had  been  made,  was  a  failure  to  comply  with  the  warranties  in  the 
application,  and  prevented  recovery. 

From  Multnomah :  Gbobgb  N.  Davis,  Judge. 
Department  2.    Statement  by  Mb.  Justice  Moore. 

This  is  an  action  by  Bissinger  &  Company,  a  corpo- 
ration, to  recover  from  the  Massachusetts  Bonding  and 
Insurance  Company,  a  corporation,  $3,000,  the  amount 
of  an  indemnity  bond  issued  by  the  defendant,  to  save 
the  plaintiff  harmless  against  loss  by  the  larceny  or  em- 
bezzlement of  Eugene  Henle,  one  of  its  employees. 
From  a  judgment  for  the  sum  demanded  in  the  com- 
plaint the  defendant  appeals. 

Bevebsed  and  Dismissed. 

8t  Or.— 19 
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For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  D.  P.  Price  and  Mr.  John  T.  McKee. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Hall  S.  Lush  and  Messrs.  Dolph,  McUlory,  Simon 
d  Gearin,  with  an  oral  argument  by  Mr.  Lush. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  court. 

It  is  contended  that  an  error  was  committed  in  re- 
fusing to  direct  a  verdict  for  the  defendant,  on  the 
ground  that  the  undisputed  evidence  showed  that  the 
plaintiff's  proper  agent,  in  response  to  printed  in- 
quiries in  the  application  for  fidelity  insurance,  made 
written  promissory  answers  concerning  the  risk,  which 
replies  were  expressly  made  warranties,  and  not  hav- 
ing been  performed  rendered  the  guaranty  void.  The 
evidence  discloses  that  the  plaintiff  is  a  dealer  in  hides, 
pelts,  tallow,  etc.,  having  a  general  place  of  business 
at  Portland,  Oregon,  and  maintaining  a  branch  house 
at  Boise,  Idaho,  where  Henle  was  the  manager.  The 
application  mentioned  in  referring  to  Henle  reads: 

*' Question  12.  (a)  Will  applicant  have  the  custody 
of  valuable  securities  t 

**  Answer,     (a)  Merchandise  on  hand.  •  • 

** Question  14.  (a)  To  whom  and  how  frequently 
will  he  account  for  his  handling  of  funds  and  securi- 
ties? •  • 

** Answer,     (a)  Monthly.  •  • 

** Question  15.  (a)  How  often  will  a  thorough  ex- 
amination of  applicant's  books  and  accounts  be  made 
by  an  auditor  or  expert  accountant ;  and  cash  securities, 
etc.,  be  coimted,  compared,  and  verified  with  accounts 
and  vouchers? 

** Answer,     (a)  Monthly.'* 

The  application  stated  that  such  answers  were  war- 
ranted to  be  true,  and  were  conditions  precedent  to  a 
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right  of  recovery  under  the  bond,  or  of  any  renewal  or 
continuation  thereof.  Based  upon  such  request  there 
was  issued  for  one  year  from  January  1, 1911,  the  bond 
which  recites  that  it  was  executed  in  reliance  upon  the 
faith  of  the  plaintiff's  written  statements,  which  were 
warranties  and  conditions  precedent  to  a  right  of  re- 
covery on  the  policy.  At  the  plaintiff's  request  the 
indemnity  was  annually  renewed  and  in  force  when  the 
liability  occurred.  In  order  to  obtain  a  renewal  of  the 
bond  for  another  year,  beginning  January  1,  1914,  Mr. 
Sam  Bissinger,  the  plaintiff's  resident  manager  at 
Portland,  addressed  to  the  defendant  a  letter  contain- 
ing the  following  clause : 

**This  is  to  certify  that  on  the  1st  day  of  December, 
1913,  the  books  and  accounts  of  Mr.  E.  Henle  in  our 
employ  at  Boise,  Idaho,  were  examined  by  us  and  we 
found  them  to  be  correct  in  every  respect,  and  all 
money  handled  by  him  accounted  for." 

Based  thereon  the  bond  was  renewed  and  continued, 
but  between  January  1, 1914,  and  September  1st  of  that 
year  Henle  unlawfully  appropriated  to  his  own  use  of 
the  plaintiff's  money  the  sum  of  $3,990.14.  He  was 
enabled  to  escape  detection  by  false  entries  which  he  di- 
rected to  be  made  in  the  books.  The  plaintiff's  travel- 
ing agent  visiting  butchers  and  dealers  in  his  district 
bought  hides,  etc.,  which  were  shipped  to  the  branch 
house  accompanied  by  a  sight  draft,  drawn  upon  his 
principal  and  payable  through  the  Boise  City  National 
Bank.  These  drafts  upon  their  arrival  were  paid  by 
Henle's  checks  issued  against  a  deposit  which  the  plain- 
tiff kept  in  that  bank  for  such  purpose.  The  manager 
of  the  branch  house,  by  destroying  the  traveling 
agent's  statements  of  the  number  and  weight  of  hides, 
etc.  received,  deceived  the  plaintiff  by  falsely  charging 
in  his  books  ^^merchandise  account"  with  a  fictitious 
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cost  equal  to  the  sum  of  money  which  he  appropriated. 
The  aggregate  of  the  incorrect  entries  so  made  con- 
sisted of  197  green  hides,  20,090  lbs.,  $2,872.63;  22  dry 
hides,  1,459  lbs.,  $368.40;  727  dry  pelts,  5,916  lbs., 
$749.11,  making  a  total  of  $3,990.14.  Henle's  method 
of  obtaining  money  is  illustrated  by  sight  draft  No. 
5,366,  drawn  by  the  traveling  agent  for  $61.19,  for  the 
discharge  of  which  the  manager  issued  his  check  for 
$161.19,  caused  an  entry  to  be  made  in  the  books  of  the 
latter  sum  as  the  purchase  price  of  the  merchandise, 
thereby  appropriating  to  his  own  use  $100.  These  ex- 
tra charges  ranged  from  $25  to  $300.  The  traveling 
agent  on  June  11,  1914,  drew  sight  draft  No.  7,304  for 
$5,  on  account  of  which  Henle  issued  his  check  for  $205, 
and  caused  an  entry  of  the  latter  sum  to  be  made  in  the 
books  as  though  the  money  had  been  paid  for  mer- 
chandise in  transit.  The  manager  issued  a  check  for 
$1,193.48,  and  the  bookkeeper  at  his  direction  without 
knowledge  of  the  falsity  entered  in  his  records  $793.48 
as  having  been  paid  out  for  merchandise,  thereby 
creating  at  the  bank  a  deficiency  of  $400.  Every  month 
the  bookkeeper  at  Boise  made  copies  of  all  entries  in 
his  ledger  relating  to  the  transaction  of  the  plaintiff's 
business  at  the  branch  house,  and  mailed  such  reports 
to  the  Portland  house,  where  they  were  examined  and 
considered  correct  until  about  September  1, 1914,  when 
the  misappropriation  was  discovered. 

1,  2.  The  foregoing  is  deemed  a  fair  synopsis  of  the 
uncontradicted  evidence,  a  consideration  of  which,  it 
is  argued  by  defendant's  counsel,  entitled  his  client 
to  a  directed  verdict.  It  is  maintained  by  plaintiff's 
counsel,  however,  that  the  legal  principle  thus  insisted 
upon  is  inapplicable  herein,  for  that  the  answer  does 
not  aver  there  was  any  offer  to  return  a  part  of  the 
premiums  received,  nor  was  such  tender  made.    Guar- 
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anteeing  the  fidelity  of  employees  is  a  form  of  in- 
surance: 19  Cyc.  516.  Based  upon  this  precept  the 
plaintiff  *s  counsel  invoke  the  rule  prevailing  in  In- 
diana,  where  in  an  action  to  recover  on  a  life  insurance 
policy  if  a  breach  of  warranty  is  relied  upon  in  the 
answer,  such  defense  is  unavailing  unless  the  plead- 
ing alleges  a  return  of  the  premiums  received.  As 
illustrating  the  doctrine  which  obtains  in  that  state, 
see  the  notes  to  the  case  of  Modern  Woodmen  of 
America  v.  Vincent,  40  Ind.  App.  711  (80  N.  E.  427, 
82  N.  E.  475, 14  Ann.  Cas.  89,  91).  In  all  other  juris- 
dictions in  the  United  States,  however,  a  different  de- 
termination has  been  reached,  the  reasons  for  which 
are  fully  set  forth  in  the  notes  to  the  case  of  Metro- 
politan  Life  Ins.  Co.  v.  Felix,  73  Ohio  St.  46  (75  N.  E. 
941,  4  Ann.  Cas.  121,  123).  We  can  see  no  reason  for 
departing  from  the  majority  rule. 

3.  It  is  also  argued  by  plaintiff's  counsel  that  an 
alleged  breach  of  warranty  was  not  relied  upon  as  a 
defense  in  the  lower  court,  and  this  being  so,  no  change 
in  the  theory  of  the  presentation  of  the  cause  on  ap- 
peal should  be  allowed.  Though  the  bill  of  exceptions 
contains  some  expressions  which  might  seem  to  sup- 
port the  assertion  last  made,  a  fair  construction  of 
the  aflSrmative  averments  of  the  answer,  and  an  ex- 
amination of  the  evidence  offered  in  support  thereof, 
show  that  an  alleged  breach  of  warranty  was  set  up 
and  relied  upon  as  a  defense  herein. 

By  express  declaration  contained  in  the  applica- 
tion and  in  the  bond  predicated  thereon  the  plaintiff's 
written  answers  to  the  defendant's  questions  were 
made  and  thereby  became  warranties :  Buford  v.  New 
York  Life  Ins.  Co.,  5  Or.  334 ;  Chrisman  v.  State  Ins. 
Co.,  16  Or.  283  (18  Pac.  466) ;  Beard  v.  Royal  Neigh- 
bors of  Americas  53  Or.  102  (99  Pac  83,  17  Ann.  Cas. 


294    BissiNGEB  &  Co.  V.  Massachusetts  B.  &  I.  Co.     [83  Or. 

1199,  19  L.  R.  A.  (N.  S.)  798) ;  WUloughby  v.  Fidelity 
(6  Deposit  Co.,  16  Okl.  546  (85  Pac.  713,  8  Ann.  Cas. 
603,  and  notes).  It  will  be  remembered  that  question 
No.  12  (a)  in  referring  to  Henle  reads:  **Will  appli- 
cant have  the  custody  of  valuable  securities  t"  and 
that  the  plaintiff's  agent  replied;  ** Merchandise  on 
hand.''  By  this  answer  the  word  ** securities"  was 
interpreted  by  the  plaintiff  to  mean  hides,  pelts,  tallow, 
etc.  It  will  also  be  kept  in  mind  that  question  No.  15 
(a)  is  as  follows:  '*How  often  will  a  thorough  ex- 
amination of  applicant's  books  and  accounts  be  made 
by  an  auditor  or  expert  accountant;  and  cash  securi- 
ties, etc.,  be  counted,  compared,  and  verified  with  ac- 
counts and  vouchers  t"  The  original  printed  ques- 
tions with  their  written  answers  have  been  brought  up, 
and  an  inspection  of  them  shows  that  no  comma  ap- 
pears between  the  words  **cash"  and  ** securities"  as 
last  above  used.  The  word  *'cash"  generally  means 
money  on  hand.  The  term  ** security"  is  usually  in- 
terpreted as  something  given  or  deposited  to  guarantee 
the  payment  of  a  debt  or  the  performance  of  a  con- 
dition: Words  &  Phrases,  994  and  8386.  When  the 
word/* cash"  is  employed  to  qualify  the  word  ** se- 
curities," such  phrase  should  be  construed  to  signify 
bonds  or  negotiable  instruments  that  are  easily  con- 
vertible into  equivalent  money.  It  is  not  believed  the 
term  ''cash  securities"  could  have  been  intended  by 
the  parties  to  mean  a  bank  deposit,  for  that  is  com- 
monly understood  to  be  money  on  hand. 

4.  The  reports  montfily  sent  from  the  branch  house 
when  examined  at  Portland  by  an  expert  accountant 
did  not  disclose  any  discrepancy  in  the  written  state- 
ment. Such  auditor  without  going  to  Boise,  taking 
an  account  of  the  merchandise,  and  making  an  invoice 
thereof  could  not  have  ascertained  whether  there  was 
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any  deficiency  in  the  reported  nmnber  of  hides  and 
pelts,  or  in  the  weight  of  the  tallow  purported  to  be 
stored  in  the  warehouse.  It  would  seem,  however, 
that  any  oral  or  written  request  made  to  the  plaintiff's 
traveling  agent  in  that  district  with  respect  to  the 
amount  of  purchases  which  he  had  made  for  his  prin- 
cipal, and  the  number  and  value  of  the  drafts  that 
he  had  issued  therefor,  would  have  revealed  Henle's 
fraudulent  scheme.  So,  too,  it  would  also  appear  that 
the  Boise  City  National  Bank,  at  plaintiff's  request, 
would  have  furnished  a  statement  of  its  account  show- 
ing the  shortage  of  $400. 

A  monthly  examination  of  Henle's  books  and  ac- 
counts as  stipulated  in  and  warranted  by  the  plain- 
tiff's answer  to  question  No.  15  (a)  meant  more  than 
a  mere  inspection  of  the  reports  which  were  sent 
from  the  branch  house  to  Portland.  Constant  vigilance 
on  the  part  of  an  employer  tends  to  deliver  even  a 
trusted  employee  from  temptation  and  helps  him 
clearly  to  distinguish  between  his  own  property  and 
that  of  others.  By  means  of  a  fidelity  bond  an  em- 
ployer shifts  liability  against  loss  occasioned  by  the 
larceny  or  embezzlement  of  an  employee  to  the  guar- 
antor, but  the  indemnity  assured  does  not  relieve  the 
employer  from  that  degree  of  watchfulness  which  he 
has  warranted  to  exercise.  The  failure  monthly  to 
examine  Henle's  books  and  accounts  as  covenanted 
brings  this  case  within  the  rule  announced  in  United 
States  Fidelity  S  Guara/nty  Co.  v.  Downey,  38  Colo. 
414  (88  Pac.  451,  120  Am.  St.  Rep.  128,  10  L.  R.  A. 
tN.  S.)  323),  where  an  indemnity  bond  was  given  to 
a  miner's  union  to  secure  the  faithful  discharge  of  the 
duties  of  its  treasurer.  The  contract  there  entered 
into  stipulated  that  the  union  should  notify  the  insurer 
on  discovering  any  dishonesty  on  the  part  of  such 
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oflScer.  In  its  application  for  the  insurance  of  the 
bond  the  agent  for  the  union  had  stated  that  the  treas- 
urer's accounts  would  be  examined  and  verified  every 
three  months  by  trustees  of  the  insured.  The  applica- 
tion further  recited  that  the  statements  therein  con- 
tained were  warranted  to  be  true,  and  that  the  business 
of  the  union  should  be  maintained  as  specified.  In 
February  it  was  discovered  that  the  treasurer  was 
short  in  his  accounts.  A  quarterly  examination  of  his 
books  had  been  made  in  the  preceding  December,  when 
it  was  ascertained  he  should  have  had  on  hand  $740. 
He  exhibited  a  bank-book  showing  deposits  of  $440, 
and  accounted  for  the  balance  as  being  in  cash.  The 
sum  of  money  purporting  to  have  been  evidenced  by 
bank  deposits  was  not  checked  up,  and  it  was  held 
that  the  union  having  failed  to  verify  the  funds  sup- 
posed to  have  been  in  the  treasurer's  possession,  as 
required  by  the  promissory  warranty,  relieved  the 
company  of  liability. 

It  will  be  recalled  that  Henle's  peculation  continued 
for  about  eight  months  when  his  breach  of  trust  was 
discovered.  If  a  careful  examination  of  his  books  and 
accounts  had  been  made  as  stipulated,  the  loss  would 
have  been  minimized  and  limited  to  one  month's  mis- 
appropriation, for  it  must  be  taken  for  granted  that, 
as  soon  as  it  was  ascertained  that  he  was  unlawfully 
converting  plaintiff's  money  to  his  own  use  he  would 
have  been  summarily  discharged.  The  warranty  in 
respect  to  the  periodical  examination  of  the  books  and 
accounts  was  by  express  agreement  made  the  basis 
of,  and  the  consideration  for  the  defendant's  under- 
taking to  answer  for  the  employee's  embezzlement 
from  month  to  month,  to  the  extent  of  the  sum  named 
in  the  bond,  during  the  yearly  term  of  the  policy,  if 
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the  plaintiff  faithfully  kept  and  performed  its  cove- 
nant. 

The  abbreviation  **etc.^^  aflSxed  to  the  phrase  ''cash 
securities''  as  found  in  question  No.  15  (a)  shows  that 
other  forms  of  security  were  intended  to  follow  or 
understood  to  be  included,  such  as  ''Merchandise  on 
hand''  as  given  in  answer  to  question  No.  12  (a).  The 
latter  class  of  security  the  plaintiff  by  its  answer  to 
question  No.  15  (a)  was  required  thoroughly  monthly 
to  examine,  to  count,  and  also  to  compare  and  verify 
such  securities  with  accounts  and  vouchers.  A 
"  voucher '*  is  a  written  instrument  showing  on  what 
account  or  by  what  authority  particular  payments  of 
money  have  been  made:  Camp  (&  Du  Puy  v.  Lauter- 
man,  78  Or.  134  (152  Pac.  288).  If  the  plaintiff  had 
monthly  counted,  compared,  and  verilBed  the  "valuable 
securities,'^  consisting  of  merchandise  on  hand,  with 
the  accounts  and  vouchers  that  should  have  been  in 
the  employee's  possession,  his  scheme  to  defraud  his 
principal  would  have  been  sooner  discovered  and  the 
loss  by  embezzlement  could  have  been  limited  to  a 
single  month's  peculation.  The  plaintiff  having 
failed  to  keep  or  perform  its  covenant  in  this  respect 
is,  by  reason  thereof,  not  entitled  to  a  recovery  herein. 

As  there  was  no  conflict  in  the  evidence,  the  issue 
to  be  determined  was  a  question  of  law ;  and  this  being 
so  an  error  was  committed  in  denying  the  motion  to 
direct  a  verdict  for  the  defendant:  Co'ffin  v.  Hutchinr- 
son,  22  Or.  554  (30  Pac.  424) ;  Oregon  R.  &  N.  Co.  v. 
Hertzbery,  26  Or.  216  (37  Pac.  1019) ;  Owens  v.  Snell, 
29  Or.  483  (44  Pac.  827) ;  Crawford  v.  Hutchinson,  38 
Or.  578  (65  Pac.  84) ;  Beard  v.  Royal  Neighbors  of 
America,  53  Or.  102  (99  Pac.  83,  17  Ann.  Cas.  1199, 
19  L.  E.  A.  (N.  S.)  798) ;  Dalrymple  v.  Covey  Motor 
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Car  Co.,  66  Or.  533  (135  Pac.  91,  48  L.  B.  A.  (N.  S.) 
424). 

It  follows  from  these  considerations  that  the  judg- 
ment must  be  reversed  and  the  action  dismissed;  and 
it  is  so  ordered.  Bevebsed  and  Dismissed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McCamant  concur. 


Argaed  Febraary  8,  aiBrmed  March  13,  1917. 

HAGENBEBGEB  v.  MILWAUKIE. 

(163  Pac.  595.) 

Municipal  Oorporation8--8tre6t  Improyements— Aasasiment. 

1.  Where  one  side  only  of  a  street  is  improved,  lots  abutting  on  the 
other  side  may  not  be  assessed  therefor;  the  city's  charter  authoriz- 
ing assessment  only  of  lots  abutting  on  said  improvement,  and  only 
for  the  improvement  to  the  center  of  the  street. 

Quieting  TiUe— ''Olood  on  Titte"— Assesament. 

2.  A  charge  on  the  docket  of  city  liens,  made  in  proceeding  by 
the  city  council  for  assessments,  against  property  not  subject  thereto, 
is  a  cloud  on  title,  which  may  be  removed  in  suit  therefor. 

From  Clackamas :  James  U.  Campbell,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  Theodore  Hagenberger  against  the 
town  of  Milwaukie,  a  municipal  corporation,  and 
Samuel  Biley,  marshal  of  the  town  of  Milwaukie,  to 
remove  a  cloud  from  title.  It  arises  out  of  an  alleged 
assessment  by  the  town  of  Milwaukie  for  the  improve- 
ment of  Front  Street  in  that  municipality.  From  a 
decree  in  favor  of  the  plaintiff  the  defendants  appeal. 
The  facts  are  stated  in  the  opinion.  Affibmed. 
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For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Clark,  Shvlason  <&  Clark,  with  an  oral  argu- 
ment by  Mr.  B.  O.  Skulason. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Christian  Schi^bel  and  Mr.  Livy  Stipp. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

The  proceedings  were  initiated  January  1,  1913,  by 
filing  with  the  city  recorder  a  petition,  signed  by  some 
individuals  owning  property  abutting  on  Front  Street, 
in  language  as  follows: 

**The  undersigned  petitioners  do  hereby  petition 
your  honorable  body  to  improve  Front  Street  from 
the  town  limits  on  the  north  boundary  to  the  town 
limits  on  the  south  boundary,  in  the  town  of  Milwau- 
kie,  Oregon,  by  grading  the  street  to  the  established 
subgrade,  by  constructing  concrete  curbs  where  the  fill 
does  not  exceed  two  feet  in  depth;  by  constructing 
wooden  sidewalks  five  feet  in  width  on  that  portion 
of  the  street  south  of  Washington  Street  except  on 
the  west  side  of  street  between  the  point  where  said 
street  leaves  the  track  of  the  0.  W.  P.  Ry.  near  Madi- 
son Street  and  the  south  city  boundary ;  by  construct- 
ing concrete  sidewalks  six  feet  in  width  on  that  portion 
of  the  street  north  of  Washington  Street  except  where 
the  fill  exceeds  two  feet  in  depth,  in  which  case  the 
sidewalks  are  to  be  constructed  of  wood;  by  construct- 
ing inlets,  catch-basins,  drains,  headers  and  other 
incidentals  to  a  proper  improvement;  by  paving  the 
street  fifty  feet  wide  between  curbs  on  that  portion 
north  of  the  point  where  said  street  leaves  the  track 
of  the  0.  W.  P.  Ry.  near  Madison  Street  except  on  that 
portion  where  the  fill  exceeds  two  feet  in  depth  in 
which  case  macadam  is  to  be  used ;  by  paving  the  street 
thirty  feet  in  width  south  of  the  point  where  said 
street  leaves  the  track  of  the  0.  W.  P.  Ry.  near  Madi- 
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son  Street,  said  thirty  feet  being  the  west  half  of 
street,  except  on  that  portion  of  the  street  where  the 
fill  exceeds  two  feet  in  depth  in  which  case  macadam  is 
to  be  used;  said  pavement  except  where  macadam  is 
mentioned  to  be  hard  surface  not  to  exceed  one  dollar 
and  twenty-five  cents  per  square  yard,  exclusive  of 
grading,  curbs,  sidewalks,  catch-basins,  etc. 

**It  is  also  desired  that  the  trestle  at  the  south  city 
boundary  be  filled  and  that  the  trestle  near  Adam 
Street  be  replaced  with  a  concrete  structure. '^ 

The  following  provisions  appear  in  the  charter  of 
the  town : 

*' Section  47.  The  council,  whenever  one  or  more 
owners  of  property  abutting  upon  a  street  or  part 
thereof  sought  to  be  improved,  petition  for  any  kind  of 
specific  improvement  for  said  street  or  part  thereof,  is 
hereby  authorized  and  empowered  to  order  the  whole 
or  any  part  of  the  street  of  the  city  so  petitioned  for 
to  be  improved  in  accordance  with  said  petition;  to 
levy  and  collect  an  assessment  upon  all  lots  and  par- 
cels of  land  abutting  upon  such  improvement,  to 
defray  the  whole  or  any  portion  of  the  costs  and 
expense  thereof. '^ 

Section  48  requires  in  substance  that  whenever  the 
council  shall  deem  it  expedient  or  necessary  to  im- 
prove a  street  or  any  part  thereof  by  reason  of  any 
petition,  as  stated  in  Section  47,  it  shall  first  obtain 
from  the  city  engineer  plans,  specifications  and  esti- 
mates of  the  work  to  be  done  which  if  satisfactory  to 
the  council  it  shall  approve,  and  thereupon  declare  by 
resolution  its  purpose  of  making  the  improvement, 
describing  it.  Provision  is  made  in  the  charter  for 
posting  notice  of  the  intention  to  improve  and  for 
remonstrances  against  the  same.  It  is  said  in  Section 
56: 

''The  cost  of  grading  and  preparing  the  street  or 
part  thereof  proposed  to  be  improved,  for  paving  or 
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macadam,  preparing  for  sidewalks,  gutters,  etc.>  shall 
be  assessed  pro  rata  the  whole  length  of  the  street 
or  part  thereof  to  be  improved  in  accordance  with 
the  proportion  as  hereinafter  fixed;  and  the  cost  of 
furnishing  the  material,  and  completing  the  improve- 
ment, including  street  intersections,  shall  be  assessed 
to  the  property  in  front  of  which  the  improvement  is 
made  to  the  center  of  the  street. '^ 

In  Section  50  it  is  prescribed  that: 

**  'Abutting  property'  shall  be  construed  to  mean 
between  the  street  and  center  of  the  block;  in  blocks 
having  an  alley  parallel  with  the  street  *  abutting'  shall 
mean  to  the  line  of  the  alley  nearest  the  street,  and  in 
tracts  not  laid  out  in  blocks  *  abutting'  shall  mean 
within  a  line  100  feet  back  from  the  street.'* 

It  is  required  in  Section  48  that : 

''The  improvement  of  each  street,  or  part  thereof, 
shall  be  made  under  separate  proceeding." 

1,  2.  It  appears  in  the  record  that  in  the  plan  of 
improvement  of  Front  Street,  that  thoroughfare  was 
divided  longitudinally  in  front  of  the  plaintiff's  prop- 
erty and  the  betterment  was  confined  to  the  west  half 
of  the  street,  whereas  his  property  abuts  upon  the  east 
side.  Thus  it  is  that  within  the  meaning  of  Section  47, 
supra,  plaintiff's  property  does  not  abut  upon  the  part 
of  the  street  sought  to  be  improved  and  hence  is  not 
liable  to  an  assessment  for  such  an  improvement.  It 
appears  that  the  council,  however,  in  its  subsequent 
proceedings  attempted  to  make  the  plaintiff's  realty 
respond  to  an  assessment  for  the  improvement  of  the 
opposite  side  of  the  street  and  carried  its  operation  so 
far  as  to  enter  the  charge  on  the  docket  of  city  liens. 
As  his  property  is  not  liable  to  such  an  impost  in  the 
proceeding  described,  the  record  thus  made  constitutes 
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a  cloud  upon  his  title  which  he  is  entitled  to  have 
removed. 
The  decree  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Bei^son 
and  Mr.  Justice  Harris  concur. 


Submitted  on  brief  February  1,  reversad  and  remanded  February  20, 
rehearing  denied  March  20,  1917. 

WILLIAMS  V.  GOOSE  LAKE  VALLEY  IRR.  CO. 

(163  Pac.  81.) 

Trespaai — Enttf  upon  Land— Defenses. 

1.  The  inclosed  land  of  any  person  is  his  kingdom,  cannot  be 
invaded  by  a  stranger  to  the  title  except  in  case  of  necessity,  such 
as  to  escape  bodily  injury  or  to  obtain  therefrom  personal  property 
found  thereon  without  the  owner's  privity  or  fault,  or,  in  some  cases, 
to  avoid  an  obstacle  rendering  the  highway  impassable  or  in  the  ex- 
ercise of  a  right  of  entry  to  make  preliminary  surveys. 

Eminent  Domain— Taking  Without  Authority— LiabiUty  for  Trespass 
in  Addition  to  Compensation. 

2.  Article  I,  Section  18,  of  the  Constitution,  declares  that  private 
property  shall  not  be  taken  for  public  use  without  cornpensation  first 
assessed  and  tendered,  and  that  no  person's  property  shall  be  taken  by 
any  corporation  under  authority  of  law  without  compensation  being 
first  secured  as  provided.  An  irrigation  company  without  authority 
invaded  the  land  of  plaintiff  and  constructed  its  ditch  thereon.  In  an 
action  for  damages  for  the  trespass,  the  company  set  up  its  right  to 
condemn  and  sought  to  defend  bv  condemnation  in  the  trespass  suit. 
Held,  that  while  it  is  the  general  policy  of  the  law  to  settle,  if  pos- 
sible, in  a  single  suit,  all  conflicting  claims  of  adverse  parties,  such 
defense  was  not  allowable. 

Landlord  and  Tenant — Injury  to  Beversion — ^Remedy  of  Landlord. 

3.  Where  defendant,  trespassing  on  plaintiff's  land,  committed  a 
depredation  injuring  the  reversion,  plaintiff's  action  for  damages,  the 
facts  being  pleaded,  cannot  be  defeated  on  the  ground  that  plaintiff 
was  not  the  real  party  in  interest  because  the  land  was  rented,  it  ap- 
pearing that  the  tenant's  possessory  right  was  but  little  injured,  for 
Section  1,  L.  O.  L.,  having  abolished  the  distinction  between  actions 
at  law,  and  while  plaintiff  could  not  have  maintained  trespass  quare 
clausum  fregit,  not  being  entitled  to  possession,  he  could,  at  common 
law,  have  recovered  for  injury  to  the  reversion. 

[As  to  liability  of  third  person  to  landlord  for  injury  to  leased 
premises,  see  note  in  Ann.  Cas.  1912D,  120.] 
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lAndlord  and  Tenaat^UiJiirles  to  Bevenion— Action  for  Damages. 

4.  While  the  tenant  of  demised  lands  is  tho  only  one  entitled  to  re- 
cover for  an  interference  with  the  possession,  the  landlord  may, 
where  a  trespasser  constructed  an  irrigation  ditch  across  his  land 
changing  its  physical  aspect  and  injuring  the  reversion,  recover  dam- 
ages therefor. 

lAndlord  and  Tanamt^Injaries  to  Bevenion— Exemplary  Damages. 

5.  Where  defendant,  without  authority,  entered  upon  plaintiff's  land 
and  constructed  an  irrigation  ditch,  but  there  was  no  indignity  to 
plaintiff's  tenant,  plaintiff  himself  being  without  jurisdiction,  ex- 
emplary damages  cannot  be  allowed;  such  damages  being  allowable  in 
an  action  for  trespass  upon  real  property  only  when  the  act  com- 
plained of  is  aggravated  by  some  indignity  to  the  person  in  posses- 
sion. 

Eminent  Domain— Unanthorised  Taking— Defenses. 

6.  It  is  no  defense  to  an  action  for  damages  for  trespass  upon  land 
by  an  irrigation  company  having  the  right  of  eminent  domain  that 
the  company  desired  to  complete  the  ditch  so  as  to  be  able  to  furnish 
water  for  the  ensiling  year. 

From  Lake :  Bbbkabd  Daly,  Judge. 

In  Banc.     Statement  Pbb  Curiam. 

This  is  an  action  by  F.  L.  Williams  against  the 
Goose  Lake  Valley  Irrigation  Company,  a  corporation, 
to  recover  actual  and  exemplary  damages  alleged  to 
have  been  sustained  by  the  construction  of  a  ditch 
across  the  plaintiff's  land  without  securing  his  consent 
or  condemning  a  right  of  way  for  the  conduit.  From 
a  judgment  for  plaintiff  in  the  sum  of  $500,  the  de- 
fendant appeals. 

Submitted  on  brief  without  argument  under  the  pro- 
viso of  Supreme  Court  Rule  18:  56  Or.  622  (117  Pac. 
xi).  Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  Lair  Thompson  and  Mr.  Arthur  D.  Hay. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Thomas  8.  FarreU  and  Messrs.  Batchelder  <& 
Combs. 
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Opinion  Pbb  Cxtmam. 

1,  2.  It  is  contended  that  an  error  was  committed 
in  striking  from  the  answer  averments  showing  the 
defendant's  right  to  appropriate  the  land  occupied  by 
the  ditch,  and  in  not  permitting  the  jury  to  determine 
the  compensation  to  be  paid  for  the  easement  required. 
The  part  of  the  answer  thus  eliminated  stated  all  the 
facts  necessary  to  be  alleged  in  a  complaint  in  an  ac- 
tion for  condemnation.  The  question  to  be  con- 
sidered is  whether  such  a  defense  is  proper  in  an  action 
of  this  kind.  If  the  entry  upon  the  plaintiff's  premises 
had  been  made  pursuant  to  his  license,  or  if  an  honest 
mistake  had  been  made  by  the  defendant  as  to  the  re- 
puted owner  of  the  land  with  whom  it  settled  and  to 
whom  it  paid  a  reasonable  compensation  so  as  to 
justify  the  trespass,  the  compensation  to  be  paid  for 
the  real  property  taken  and  the  damages  sustained 
by  the  entry  might  have  been  determined  in  the  same 
suit  or  action:  Oregon  R.  <&  N.  Co.  v.  Hosier,  14  Or, 
519  (13  Pac  300,  58  Am.  Rep.  321) ;  Larsen  v.  Oregon 
R.  <&  N.  Co.,  19  Or.  240  (23  Pac.  974) ;  Oregon  R.  d  N. 
Co.  V.  McDonald,  58  Or.  228  (112  Pac.  413,  32  L.  R.  A. 
(N.  S.)  117,  note).  The  inclosed  land  of  any  person 
is  his  kingdom,  which  realm,  without  his  consent,  can- 
not legally  be  invaded  by  a  stranger  to  the  title,  except 
in  case  of  necessity,  such  as  to  escape  bodily  injury 
or  to  obtain  from  the  premises  personal  property 
found  thereon  without  its  owner's  privity  or  fault;  or, 
in  some  states,  to  avoid  an  obstacle  which  renders  the 
highway  impassable;  or  when  the  right  of  entry  is 
given  by  statute  to  make  preliminary  surveys,  and 
in  such  instances  the  entry  must  be  made  with  the  least 
possible  injury  and  conducted  for  only  a  reasonable 
time:  Lewis,  Em.  Domain  (3  ed.),  §  228.  The  or- 
ganic law  declares  that : 
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**  Private  property  shall  not  be  taken  for  public 
use ;  •  •  nor  except  in  case  of  the  state,  without  such 
compensation  first  assessed  and  tendered '^  Article  I, 
Section  18,  of  the  Constitution. 

''No  person ^s  property  shall  be  taken  by  any  cor- 
poration, under  authority  of  law,  without  compensa- 
tion being  first  made  or  secured  in  such  manner  as 
may  be  prescribed  by  law'*:  Article  XI,  Section  4,  of 
the  Constitution. 

In  Republican  Valley  R.  Co.  v.  Fink,  18  Neb.  82,  86 
(24  N.  W.  439,  441),  Mr.  Justice  Maxwell,  discussing 
a  somewhat  similar  provision,  remarks : 

''Constitutional  guaranties  of  the  rights  6f  property 
would  be  of  very  little  value  if  a  corporation  could 
seize  the  property  of  an  individual  and  say  to  the 
owner,  if  you  want  compensation  for  this  property  in- 
stitute proceedings  to  condemn  it,  and  after  we  think 
the  proper  amount  is  awarded  we  will  pay  you.'* 

If  a  corporation  authorized  to  appropriate  land 
could  take  possession  of  the  part  desired  without  li- 
cense or  condemnation,  and  when  sued  by  the  owner 
for  the  damages  thus  inflicted  be  permitted  to  have 
determined  in  the  same  action  the  reasonable  compen- 
sation of  the  property  unlawfully  entered  upon,  such 
a  course  might  induce  a  violation  of  the  constitutional 
guaranty  and  thereby  defeat  the  owner's  relative  right 
to  exclude  others  from  the  possession  and  enjoyment 
of  his  premises.  Though  it  is  the  general  policy  of 
the  law  to  settle,  if  possible,  in  a  single  suit  or  action 
all  accrued  conflicting  claims  of  the  adverse  parties, 
that  rule  ought  not  to  obtain  in  such  an  action  as  is 
here  involved.  No  error  was  comimitted  in  striking 
from  the  answer  the  separate  defense  that  was  inter- 
posed. 

3.  It  is  maintained  that  an  error  was  committed  in 
denying  a  motion  for  a  judgment  of  nonsuit  when  the 
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cause  was  submitted.  The  testimony  discloses  that 
though  a  part  of  the  plaintiff's  land  had  been  plowed 
none  of  it  was  cultivated  during  the  year  the  ditch  was 
constructed;  that  the  plaintiff  was  a  nonresident  and 
had  leased  the  premises  for  grazing  purposes  to  a 
tenant  who,  in  consideration  of  the  demise,  agreed  to 
care  for  a  bam  on  the  real  property.  Based  on  these 
facts  it  is  argued  by  the  defendant's  counsel  that  the 
alleged  injury  for  which  damages  were  undertaken  to 
be  recovered  resulted  to  the  tenant;  and  such  being 
the  case  the  judgment  of  nonsuit  should  have  been 
granted  for  the  reason  that  the  landlord  was  not  the 
real  party.    A  clause  of  our  Code  reads : 

**The  distinction  heretofore  existing  between  forms 
of  actions  at  law  is  abolished,  and  hereafter  there  shall 
be  but  one  form  of  action  at  law,  for  the  enforcement 
of  private  rights  or  the  redress  of  private  wrongs'': 
Section  1,  L.  0.  L. 

In  Brown  v.  Bridges,  31  Iowa,  138,  145,  Mr.  Justice 
Day,  in  referring  to  a  similar  statute  as  applied  to  a 
case  involving  facts  almost  identical  with  those  now 
presented  for  consideration,  observes : 

**At  common  law,  possession  in  fact  of  the  real 
property  to  which  the  injury  was  done  was  necessary 
in  order  to  entitle  a  party  to  maintain  an  action  of 
trespass  quare  clausum  f  regit.  Wickham  v.  Freeman, 
12  Johns.  [N.  Y.]  183;  Stuyvesant  v,  Tompkins,  9 
Johns.  [N.  Y.]  61;  Campbell  v.  Arnold,  1  Johns. 
[N.  Y.]  510.  A  landlord  could  not  maintain  an  action 
of  trespass  for  an  injury  to  land  while  his  tenant  was 
in  the  actual  possession  of  the  premises.  The  land- 
lord or  reversioner,  however,  could  maintain  an  action 
on  the  case  for  the  injury  to  the  reversion.  These 
distinctions  grew  out  of  the  refinements  of  the  common 
law,  which  varied  the  form  of  the  remedy  with  the 
nature  of  the  injury,  and  the  character  of  the  relief 
required.    Happily  these  refined  distinctions  have  no 
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place  in  onr  system  of  jurisprudence.  All  technical 
forms  of  action  are  abolished.  All  that  is  recjuired  is, 
that  the  facts  constituting  the  cause  of  action  shall 
be  alleged.  And,  if  these  facts  are  such  as  would  have 
entitled  the  plaintiff  to  relief  under  any  of  the  recog- 
nized forms  of  action  at  common  law,  they  furnish  the 
basis  of  relief  under  the  Code.  We  hold,  therefore, 
that,  under  the  system  of  procedure  recognized  by  the 
Code,  the  owner  of  real  estate  which  is  in  the  actual 
occupation  of  a  tenant  may  maintain  an  action  for  an 
injury  to  his  estate. '^ 

As  to  the  distinction  in  a  suit  of  this  kind  between 
the  ancient  remedies  of  trespass  quare  clausum  f regit 
and  action  on  the  case,  see  Arneson  v.  Spawn,  2  S.  D. 
269  (49  N.  W.  1066,  39  Am.  St.  Rep.  783),  and  notes. 

4.  If  a  tenant's  possession  is  unlawfully  disturbed 
and  no  physical  injury  is  done  to  the  real  property,  as 
he  is  the  sole  person  who  sustains  the  detriment  he  is 
the  only  party  who  is  entitled  to  maintain  an  action 
to  recover  the  damages  inflicted:  Lewis,  Em.  Domain 
(3  ed.),  §  931,  note  51;  Miller  v.  Edison  Electric 
Illuminating  Co.,  184  N.  Y.  17  (76  N.  E.  734,  6  Ann. 
Cas.  146,  3  L.  R.  A.  (N.  S.)  1060).  When,  however,  in 
addition  to  an  interruption  of  the  tenant's  right,  a 
trespasser  commits  a  substantial  injury  to  the  de- 
mised premises,  such  wrong  affects  the  reversionary 
interest  of  the  landlord,  who  may  maintain  an  action 
to  recover  the  damages  sustained.  Thus  he  may  re- 
cover for  trees  injured  or  destroyed :  Fitch  v.  Gosser, 
54  Mo.  267;  Parker  v.  Shackelford,  61  Mo.  68.  For 
the  removal  of  fences  when  they  are  a  part  of  the 
realty:  18  Am.  &  Eng.  Enc.  Law  (2  ed.),  452; 
Brown  v.  Bridges,  31  Iowa,  138 ;  Davis  v.  Nash,  32  Me. 
411.  For  the  destruction  of  an  irrigating  ditch :  Hay- 
den  V.  Consolidated  Min.  etc.  Co.,  3  Cal.  App.  136,  (84 
Pac.  422).    For  the  diversion  of  a  watercourse:  JSeU- 
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bron  V.  Last  Chcmce  Water  Ditch  Co.,  75  Cal.  117  (17 
Pac  65).  And  for  the  obstmction  of  an  appurtenant 
right  of  way:  Gushing  v.  Adams,  18  Pick.  (Mass.) 
110. 

In  the  case  at  bar  a  plat  of  the  locus  in  quo  received 
in  evidence  shows  that  the  defendant  constructed  its 
irrigating  ditch  across  160  acres  of  the  plaintiff's  land. 
This  breaking  of  the  soil  and  removal  of  the  earth  in 
digging  the  trench  constituted  a  physical  injury  to  the 
reversion  for  which  he  is  entitled  to  maintain  an  action 
to  recover  the  damages  sustained,  though  the  real 
property  was  in  the  possesion  of  a  tenant  when  the 
wrong  was  committed.  The  tenant  was  entitled  to  such 
compensation  as  would  have  made  him  whole,  ir- 
respective of  any  general  benefits  conferred  by  the 
taking:  Lewis,  Em.  Ddmain  (3  ed.),  §  950.  This  au- 
thor at  Section  538  of  the  valuable  work  referred  to 
says: 

**If  a  necessary  party  is  omitted,  the  proceedings 
will  be  nugatory  as  to  such  party.  But  as  a  general 
rule  such  an  omission  does  not  vitiate  the  proceedings 
as  to  those  who  are  parties. '* 

This  text-writer  further  remarks : 

**  Where  the  owners  of  all  interests  are  not  parties, 
care  should  be  taken  to  confine  the  evidence  and  award 
to  the  interests  actually  involved'^:  Section  716. 

The  testimony  shows  that  the  fences  on  the  plain- 
tiff's land  were  down  in  many  places,  thereby  permit- 
ting stock  freely  to  enter  the  premises,  the  lease  of 
which  for  grazing  purposes  was  not  worth  more  than 
$25  a  year.  The  tenant's  right  being  trivial  and  the 
injury  to  the  plaintiff's  reversion  being  physical,  no 
error  was  committed  in  refusing  to  grant  the  judg- 
ment of  nonsuit 
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In  view  of  the  conclusion  we  have  reached  on  an- 
other branch  of  the  case  it  has  been  thought  important 
to  discuss  the  questions  hereinbefore  considered. 

5.  It  is  insisted  that  an  error  was  committed  in 
charging  the  jury  that  if  they  found  the  defendant 
had  acted  in  a  high-handed  and  malicious  manner,  they 
might  return  a  verdict  in  favor  of  the  plaintiflf  for 
exemplary  damages  in  addition  to  the  actual  damages 
which  he  had  sustained.  The  instruction  complained 
of  seems  to  have  been  copied  from  a  part  of  the  charge 
given  in  the  case  of  Kingsley  v.  United  Rys.  Co.,  66 
Or.  50  (133  Pac.  785).  In  approving  the  language  so 
employed  Mr.  Justice  McNaby  remarks : 

"To  go  unbidden  upon  another's  lands,  appropriate 
a  part  and  change  the  physical  aspects  thereof  in  con- 
travention of  the  expressed  wishes  of  the  owner,  con- 
stitute acts  so  violent  to  wholesome  legal  restrictions 
as  to  come  within  the  rule  permitting  exemplary 
damages.  Plaintiflf  gave  testimony  that  he  prescribed 
certain  conditions  upon  which  defendant  might  ac- 
quire a  part  of  the  land  for  its  purposes,  but  that,  in- 
stead of  meeting  the  requirements  and  while  plaintiflf 
was  confined  by  bodily  infirmity  in  a  hospital,  defend- 
ant entered  upon  the  land,  and  in  violation  of  ex- 
pressed mandates  of  plaintiflf  and  without  paying  for 
or  tendering  payment  of  said  right  of  way  constructed 
a  railway  line  across  a  part  of  the  premises,  to  its 
great  physical  damage.'* 

In  that  case  advantage  appears  to  have  been  taken 
by  a  corporation  entitled  to  appropriate  land  for  a 
public  use  of  the  owner's  physical  weakness  properly 
to  assert  his  rights,  thereby  tending  to  show  that  the 
tort  had  been  aggravated  by  oppression  and  fraud,  evi- 
dencing a  wanton  and  reckless  disregard  of  the  rights 
of  others  and  entitling  the  injured  party  to  exemplary 
damages:  13  Cyc.  HI;  Sutherland,  Dam.  (4  ed.),  §  393. 
The  testimony  in  this  instance  fails  to  bring  the  right 
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to  exemplary  damages  within  the  rule  declared  in  the 
Kingsley  Case. 

Exemplary  damages  in  addition  to  compensation  for 
a  loss  occasioned  by  a  tort  may  be  awarded  for  a  tres- 
pass upon  real  property,  when  the  act  complained  of 
is  aggravated  by  bodily  injury  inflicted  upon  or  an 
indignity  offered  to  the  person  in  possession  of  the 
premises:  Brame  v.  Clark,  148  N.  C.  364  (62  S.  E. 
418,  16  Ann.  Cas.  73,  19  L.  R.  A.  (N.  S.)  1033).  The 
tenant  who  was  in  possession  of  the  land  herein  de- 
mised was  not  assaulted  or  insulted  when  the  ditch 
was  constructed  across  the  realty,  and  the  plaintiff 
was  not  within  the  state  at  that  time.  No  shade  or 
ornamental  tree  was  destroyed  or  injured;  no  family 
cemetery  was  invaded ;  nor  was  evidence  offered  tend- 
ing to  show  any  humiliating  circumstance  whereby  the 
plaintiff's  tender  susceptibility  could  reasonably  have 
been  aroused  and  from  which  malice  might  reason- 
ably have  been  inferred.  In  the  absence  of  these  con- 
ditions, which  must  attend  the  commission  of  a  tort  in 
order  to  authorize  an  award  of  '* smart-money*'  in 
addition  to  compensation  for  the  actual  damages  sus- 
tained, an  error  was  committed  in  giving  the  instruc- 
tion challenged  when  it  is  remembered  that  the  de- 
fendant is  a  corporation  which  is  entitled  by  law  to 
appropriate  private  property  for  a  public  use. 

6.  The  exigency  relied  upon  as  an  excuse  for  the  tres- 
pass, namely,  a  desire  to  finish  the  ditch  so  as  to  be 
able  to  use  it  the  next  year  for  conducting  water  for 
irrigation,  is  not  such  an  imperious  necessity  as  legally 
to  justify  the  tort  which  was  committed. 

For  the  error  referred  to  the  judgment  is  reversed 
and  the  cause  will  be  remanded  for  a  new  trial  not  in- 
consistent with  this  opinion. 

Bevsbsbd  and  Bbmandbd.    Bbheabino  Denied. 


March,  1917.]  Caeo  v.  Wollbnbkro.  3H 

:  C:^- 

Argaed  Jannarj  28,  modified  Febrnanr  20,  rehearing  denied  March  20. 

1917. 

CABO  V.  WOLLENBERG.* 

(163  Pac.  04.) 

BCOrtgagea— Bights  of  Mortgagee— Beimimrsement  for  Seiricea 

1.  A  mortgagee  in  possession  of  mortgaged  realty  cannot  collect  pay 
for  services  rendered  bj  him  in  caring  for  or  improving  the  property. 

Moztgagea—Bedemption— Interest— Pleading. 

2.  In  an  action  to  have  a  deed  declared  to  be  a  mortgage  and  to  fix 
amount  required  to  redeem,  a  complainant,  alleging  that  mortgagee 
took  possession  of  the  premises  under  obligation  to  apply  rents  due 
upon  the  mortgage  indebtedness,  concluded  plaintiffs  as  to  amount  of 
interest  and  entiUes  defendant  to  interest  computed  at  rate  stipulated 
in  mortgage. 

Appeal  and  Error— Bsrlew— Necessity  of  AppeaL 

3.  Where  a  litigant  did  not  appeal  from  decree  of  trial  court  allow- 
ing insufficient  amount  of  interest,  the  same  cannot  be  modified  in  his 
favor  on  appeal. 

Interest— Mortgages— Amonnt  Beqtdxsd  to  Bedaenv— Compound  In- 
terest. 

4.  Mortgagee  on  redemption  is  not  entitled  to  interest  upon  inter- 
est, and  hence  is  not  entitled  to  interest  on  amount  of  delinquent  in- 
terest due  when  he  took  possession. 

Mortgages — ^Bights   of   Mortgagee— Beimborsements   for  Permanent 
ImproTement. 

5.  A  mortgagee  in  possession  of  mortgaged  premises  is  bound  to 
keep  the  property  in  as  good  condition  as  when  he  took  possession 
and  is  entitled  to  reimbursement  for  expenses  thus  incurred  upon  re- 
demption, but  he  is  not  entitled  to  any  reimbursement  for  permanent 
improvements  made  by  him  without  consent  or  direction  of  mortga- 
gor, although  such  improvements  run  with  the  land. 

[As  to  duties  and  liabilities  of  mortgagee  in  possession,  see 
note  in  4  Am.  St  Bep.  69.] 

Mortgages— Bights   of  Mortgagee— Beimbnrsements   for  Permanent 
ImproToments. 

6.  Under  the  rule  that  a  mortgagee  who  acted  in  good  faith  and 
believed  himself  to  be  owner  in  fee  is  entitled  to  reimbursement  for 
permanent  improvements  which  increase  value  of  the  property,  a 
mortgagee,  who  in  his  answer  alleges  facts  showing  that  his  claim  was 

*0n  right  and  duty  of  mortgagee  in  possession  as  to  repairs  or  im- 
provements of  property,  see  note  in  49  L.  B.  A.  (N.  8.)  122. 

The  question,  a  receipt  as  evidence  of  payment  as  against  third 
party,  is  discussed  in  a  note  in  29  L.  B.  A.  737.  Also,  on  party's 
books  of  account  as  evidence  in  his  own  favor,  see  comprehensive 
note  in  52  L.  B.  A.  558.  Bxpobteb. 
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under  the  mortgage,  cannot  claim  reimbursement  for  permanent  im- 
provements. 

Mortgages^Blglits  of  Mortgagee. 

7.  Under  Section  335,  L.  O.  L.,  declaring  that  a  real  estate  mort- 
gage shall  not  be  deemed  a  conveyance  so  as  to  enable  the  mortgagee 
to  recover  possession  without  foreclosure,  knowlolge  is  imputed  to 
mortgagee  that  under  statutes  and  established  law  of  the  state  he  can- 
not acquire  title  without  foreclosure  or  absolute  conveyance. 

Mortgages— Conveyance  In  Llea  of  Foreclosure— Bequisites. 

8.  A  conveyance  of  mortgaged  realty  by  the  mortgagor  to  the 
mortgagee  to  dispense  with  foreclosure  and  vest  title  in  mortgagee 
must  be  a  deed  executed  with  statutory  formalities  and  without  any 
condition  permitting  redemption. 

Mortgages— Deed  as   Mortgage— Bight   of  Grantee— Beimborsement 
for  Iminrovementi. 

9.  A  mortgagee,  to  avoid  expense  of  foreclosure,  agreed  with  mort- 
gagor to  extend  time  of  redemption  for  period  of  four  years,  in  con- 
sideration of  execution  of  absolute  deed.  Held,  such  deed  was  in 
effect  a  mortgage,  and  mortgagee  not  entitled  to  recover  reimburse- 
ments for  fireproof  vaults  and  other  improvements  made  on  property 
while  in  possession. 

Evidence— Admissibility— Writings  of  Deceased  Persons. 

10.  Under  Section  790,  L.  O.  L.,  providing  that  entries  or  writings 
of  a  deceased  person  made  against  his  interest  may  be  admissible  in 
evidence,  entries  by  plumber  in  his  books  of  account  showing  amount 
due  him  from  patrons  are  entries  in  favor  of  his  interest  and  not  ad- 
missible. 

Evidence— Documentary    Evidence— Copies— Writings    of    Deceased 
Persons. 

11.  An  unverified  transcript  of  books  of  account  of  deceased  person 
showing  declarations  in  favor  of  his  interest  are  not  admissible  in  evi- 
dence under  Section  790,  L.  O.  L. 

Evidence— Admissibility— Beceli»ts— Hearsay. 

12.  Receipts  of  third  parties  constitute  hearsay  and  are  not  to  be 
received  in  evidence. 

Mortgages— Bights    of    Mortgagee— Belmbursements    for    Bepalrs— 
Evidence. 

13.  In  action  to  Ht  amount  required  to  redeem  a  mortgage,  a  mort- 
gagee in  possession  cannot  recover  for  repairs,  where  the  only  evi- 
dence to  show  cost  of  such  repairs  consists  of  unverified  statements 
taken  from  the  books  of  the  person  who  made  the  repairs,  and  has  since 
died,  and  receipts  signed  by  such  deceased  person. 

Appeal  and  Error— Bevlew— Evidence  Beceived  Without  Objection. 

14.  Error  cannot  be  urged  to  admission  of  incompetent  evidence 
received  without  objection. 

Mortgages— Foreclosure— Personal  Decree. 

15.  In  an  action  by  heirs  of  mortgagor  to  have  court  determine 
amount  required  to  redeem  ^om  mortgage,  where  the  pleadings  raised 
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no  issue  of  any  promissory  note  or  other  personal  obligation  of  plain- 
tiffs, a  personal  decree  against  plaintiffs  for  amount  remaining  due  on 
mortgage  is  unwarranted  and  erroneous. 

From  Douglas :  Frank  M.  Calkins,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  second  appeal  in  a  suit  to  compel  a  mort- 
gagee in  possession  to  account  for  the  net  income  ac- 
cruing from  real  property  pledged  for  a  debt  and  to 
allow  the  plaintiffs  to  redeem  the  same  upon  payment 
of  what  might  be  found  due  to  the  defendant.  The 
instrument  alleged  to  be  a  mortgage  was  in  the  form 
of  a  deed  absolute  upon  its  face,  but  was  coupled  with 
an  agreement  allowing  the  grantors  to  redeem  the 
realty  within  a  specified  time  upon  the  payment  of  a 
debt  of  $16,500  principal  and  interest  thereon  at  8  per 
cent  per  annum.  At  the  first  trial,  the  Circuit  Court 
sustained  the  contention  of  the  defendant  that  the 
deed  was  in  fact  absolute  and  passed  the  title  to  him 
beyond  recall.  That  decision,  however,  was  reversed 
in  a  well-considered  opinion  by  Mr.  Justice  Bean  re- 
ported in  68  Or.  420  (136  Pac.  866),  wherein  it  was 
determined  that  the  instrument  was  indeed  a  mortgage 
owing  to  the  provision  for  redemption  and  that  an  ac- 
counting should  be  had  with  leave  to  the  plaintiffs  to 
redeem.  Upon  its  return  to  the  Circuit  Court  the 
parties  to  the  cause  saw  fit  to  file  amended  pleadings. 
The  complaint  before  us  at  the  present  juncture  de- 
clares in  substance  that  on  July  22,  1899,  the  defend- 
ant, as  mortgagee,  took  possession  of  the  premises 
described 

*'for  the  purpose  of  collecting  the  rents  from  said 
property  and  applying  the  same  upon  a  mortgage  in- 
debtedness of  $16,610  owing  by  the  said  Simon  Caro 
and  Isadore  Caro  to  defendant,  and  has  ever  since 
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so  remained  in  the  possession  of  said  property  and 
collected  the  rents  therefrom.'* 

Isadore  Caro  died  July  16, 1900,  and  it  is  stated  that 
the  plaintiffs  except  Simon  Caro,  are  his  only  sur- 
viving relatives.  It  is  averred  that  on  or  about  Janu- 
ary 1,  1910,  the  plaintiffs  demanded  a  settlement  and 
statement  of  account  concerning  the  monetary  matters 
between  them  and  the  defendant  and  that  they  offered 
to  pay  any  balance  thus  found  due  him ;  that  the  latter 
refused  to  account;  claimed  to  be  the  owner  in  fee 
simple  of  the  realty  in  dispute  and  denied  that  the 
plaintiffs  or  any  of  them  had  any  interest  whatever 
therein.  They  charge  that  he  has  received  as  the 
rents,  issues  and  profits  of  the  real  estate  more  than 
enough  to  pay  his  debt  and  all  taxes  thereon;  and  that 
ever  since  that  date  they  have  always  been  ready,  able 
and  willing  to  pay  any  amount  found  due  to  the  de- 
fendant upon  an  accounting.  The  prayer  is  substan- 
tially for  an  accounting  and  redemption. 

The  answer  denies  the  readiness  or  ability  of  the 
plaintiffs  to  pay  the  amount  found  due;  or  that  the 
defendant  has  received  suflScient  to  extinguish  the 
debt;  and  avers  that  from  the  time  he  entered  into 
possession  until  November  1,  1914,  he  has  received 
from  the  rents,  issues  and  profits  of  the  land  $34,484 ; 
that  he  has  expended  during  the  same  time  in  taxes, 
repairs  and  improvements  thereon  the  sum  of  $14,- 
969.89.  Here  follows  the  allegation  concerning  the 
nature  of  the  indebtedness : 

**That  the  principal  sum  due  the  defendant  from  the 
plaintiffs  Simon  Caro  and  his  brother,  the  said  Isadore 
Caro,  since  deceased,  on  the  1st  day  of  August,  1899, 
was  $16,610 ;  that  the  interest  accumulating  and  accru- 
ing on  said  principal  sum  from  that  date  until  the  1st 
day  of  November,  1914,  aggregates  a  total  sum  of 
$19,980.34/* 
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He  claims  for  his  personal  supervision  of  the  prop- 
erty during  his  occupancy  the  sum  of  $1,830,  and  de- 
clares that  after  deducting  the  total  amount  of  rents, 
issues  and  profits  received  from  the  property  since 
August  1,  1899,  there  is  due  to  him  from  the  plain- 
tiffs the  full  sum  of  $18,906.23.  The  prayer  of  the 
answer  is  for  a  foreclosure  and  sale  by  virtue  of  the 
instrument  already  declared  to  be  a  mortgage. 

The  reply  traverses  the  answer  wherever  it  conflicts 
with  the  complaint. 

After  a  hearing  the  Circuit  Court  declared  that  the 
indebtedness  of  the  plaintiffs  to  the  defendant 
amoimted  to  $9,901.57,  rendered  a  personal  decree 
against  all  of  them  for  that  amount  with  interest  at 
the  rate  of  8  per  cent  per  annum  from  the  date  of  the 
decree  and  made  that  the  basis  allowing  the  plaintiffs 
to  redeem,  in  default  of  which  foreclosure  and  sale 
should  follow.  The  plaintiffs  appeal,  claiming  that 
the  court  erred  in  finding  that  there  was  due  from 
them  to  the  defendant  any  sum  whatever,  and  that 
it  was  wrong  in  giving  personal  judgment  against 
them.  There  was  no  appeal  on  behalf  of  the  defend- 
ant. Modified  ,.  Reheamnq  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  James  0.  Watson  and  Mr.  William  W.  Cardwell, 
with  an  oral  argument  by  Mr.  Watson. 

T^OT  respondent  there  was  a  brief  over  the  names  of 
Mr.  Dexter  Rice  and  Mr.  Oliver  P.  Coshow,  with  an 
oral  argument  by  Mr.  Rice. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  testimony  on  the  accounting  was  taken  No- 
vember 27, 1914,  and  seems  to  have  covered  the  contro- 
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versy  to  December  1st  of  that  year.  In  this  court  the 
plaintiffs  challenge  the  amount  demanded  by  the  de- 
fendant for  his  personal  services  in  the  management 
of  the  property  while  in  his  possession;  the  charge 
made  for  vaults  erected  in  the  building;  the  rate  of 
interest  allowed  by  the  court  in  its  computations ;  and 
some  items  for  plumbing  bills.  While  the  mortgagee 
is  in  possession  of  mortgaged  realty  his  attentions  to 
the  matter  are  in  his  own  interest,  and  he  cannot  col- 
lect pay  for  services  rendered  for  himself:  Turner  v. 
Johnson,  95  Mo.  431  (7  S.  W.  570,  6  Am.  St.  Rep.  62) ; 
Barnard  v.  Paterson,  137  Mich.  633  (100  N.  W.  893) ; 
Clark  V.  Smith,  1  N.  J.  Eq.  121. 

2-4.  On  the  subject  of  interest,  the  allegation  of 
the  amended  complaint  concludes  the  plaintiffs  as  to 
the  rate.  They  say  that  they  surrendered  and  the 
defendant  took  possession  of  the  realty  to  apply  the 
rents  upon  a  mortgage  indebtedness  owing  by  plain- 
tiffs to  the  defendant.  The  record  discloses  that  an 
incident  of  this  liability  was  interest  thereon  at  the 
rate  of  8  per  cent  per  annum  and,  although  nothing 
was  said  about  a  rate  at  the  time  the  possession 
changed,  yet  it  follows  the  original  debt  which  re- 
mained the  same.  Therefore  in  our  calculations  the 
interest  must  be  computed  at  8  per  cent.  The  Circuit 
Court  decided  that  the  demand  for  an  accounting 
which  was  refused  by  the  defendant  on  January  1, 
1910,  tolled  the  interest  so  that  after  that  date  the  de- 
fendant was  not  entitled  to  that  increase  upon  his 
debt.  In  view  of  the  fact  that  he  has  not  appealed 
from  that  ruling  it  is  the  law  of  the  case  and  must 
control  us  in  our  allowances  on  that  point,  for  it  is 
settled  in  this  state  that  when  a  litigant  does  not  ap- 
peal from  a  decreo  of  the  trial  court,  there  can  be  no 
modification  of  the  same  in  his  favor  in  this  court: 
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Shook  V.  Coholan,  12  Or.  239  (6  Pac.  503) ;  Shirley 
V.  Burch,  16  Or.  83  (18  Pac.  351,  8  Am.  St.  Rep.  273) ; 
Thornton  v.  Krimbel,  28  Or.  271  (42  Pac.  995) ;  Cooper 
V.  Thomason,  30  Or.  162  (45  Pac.  296) ;  Board  of  Re- 
gents V.  Hutchinson,  46  Or.  57  (78  Pac.  1028) ;  McCoy 
V.  Crossfield,  54  Or.  591  (104  Pac.  423) ;  Bank  of  Com- 
merce V.  Bertrum,  55  Or.  349  (104  Pac.  963,  106  Pac. 
444);  Flinn  v.  Vaughn,  55  Or.  372  (106  Pac.  642). 
The  principal  of  the  debt  in  the  beginning  was  $16,500. 
At  the  time  the  plaintiffs  yielded  possession,  there  was 
a  month  *8  interest  due  amounting  to  $110.  The  de- 
fendant is  not  entitled  to  interest  upon  the  interest 
and  hence  computations  must  be  based  upon  the  prin- 
cipal sum  of  $16,500. 

The  most  important  item  contested  is  the  charge  of 
$1,835  for  vaults  erected  in  the  building.  The  testi- 
mony shows  that  involved  in  the  transaction  in  contro- 
versy there  was  a  dwelling-house  as  well  as  some 
business  property  which  was  occupied  by  a  building 
devoted  to  stores  on  the  ground  floor.  The  upper  part 
was  used  for  a  time  for  a  Masonic  hall.  After  that 
order  left  the  premises  the  second  floor  was  idle  for  a 
time  and,  the  principal  storeroom  becoming  vacant,  the 
defendant  leased  it  to  an  abstract  company  which  re- 
quired a  fireproof  vault.  The  defendant  accordingly 
built  one  on  the  ground  floor  at  an  expense  of  $660. 
Later  he  secured  the  United  States  Land  Office  as  a 
tenant  for  the  upper  story  and  for  the  convenience  of 
that  institution  he  tore  out  the  first  vault  and  used  it 
with  additional  material  to  erect  a  two-story  vault 
reaching  from  the  basement  through  the  first  story  to 
the  room  above.  The  testimony  shows  that  there  was 
no  material  increase  in  the  net  rental  after  the  installa- 
tion of  these  vaults.  .They  were  permanently  built 
into  the  building  and  the  plaintiffs  contend  that  they 
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will  substantially  interfere  with  the  use  of  the  store 
for  general  merchandise  purposes  because  they  are 
practically  in  the  middle  of  the  rooms  instead  of  at  one 
side. 

5.  The  authorities  are  practically  unanimous  that  as 
a  general  rule,  where  the  mortgagee  takes  possession 
of  realty  without  a  foreclosure  he  cannot  charge  for 
more  than  keeping  the  property  in  repair  and  is  not 
entitled  to  any  reimbursement  for  permanent  improve- 
ments which  he  installs.  The  governing  principle  is 
that  although  the  mortgagee  has  taken  possession,  yet 
the  title  has  not  passed  and  he  is  occupying  another 
man 's  land.  He  is  in  duty  bound  to  keep  the  property  in 
as  good  condition  as  it  was  when  he  took  it,  but  beyond 
this  he  cannot  go  without  the  consent  of  the  real  owner 
of  the  premises.  The  mortgagee  has  no  more  right  to 
dictate  permanent  improvements  to  the  owner  after 
taking  possession  than  he  had  before.  If  he  desires  to 
close  up  the  transaction  and  realize  upon  his  loan,  he 
may  foreclose  his  mortgage  and  sell  the  property.  A 
contrary  holding  under  such  circumstances  would 
mean  that  at  his  discretion  a  mortgagee  can  put  im- 
provements upon  real  estate  to  such  an  extent  as  to 
render  it  impossible  for  the  mortgagor  to  redeem. 
His  additions  might  vastly  enlarge  the  value  of  the 
land,  but  prevent  redemption  by  the  mortgagor  for 
want  of  funds  to  meet  the  increase  though  he  might  be 
able  to  pay  the  original  debt.  It  would  practically  de- 
stroy the  debtor's  right  of  redemption  but  leave  intact 
the  creditor's  right  to  foreclose.  The  interests  of  the 
mortgagee  and  mortgagor  in  the  holdings  are  in  a 
sense  correlative.  If,  while  he  is  yet  in  possession, 
the  mortgagor  adds  permanent  improvements  to  the 
realty  they  become  subject  to  the  mortgage  by  opera- 
tion of  law  and  he  can  have  no  allowance  therefor  in 
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reduction  of  his  indebtedness.  The  same  rule  works 
both  ways  so  that  if  without  the  consent  of  the  mort- 
gagor the  mortgagee  in  possession  adds  to  the  land 
permanent  improvements  as  distinguished  from  mere 
repairs,  he  does  so  at  his  peril,  and  they  follow  the 
course  of  the  title:  Raynor  v.  Drew,  72  Cal.  307  (13 
Pac.  866) ;  Moore  v.  Cable,  1  Johns.  Ch.  (N.  Y.)  385; 
Clark  V.  Smith,  1  N.  J.  Eq.  121 ;  Lynch  v.  Ryan,  137 
Wis.  13  (118  N.  W.  174,  129  Am.  St.  Rep.  1040,  1043, 
and  note) ;  Malone  v.  Roy,  107  Cal.  518  (40  Pac.  1040) ; 
Bradley  v.  Merrill,  88  Me.  319  (34  Atl.  160) ;  Miller  v. 
Curry,  124  Ind.  48  (24  N.  E.  219,  374) ;  White  v.  Atlas 
Lbr.  Co.,  49  Neb.  82  (68  N.  W.  359) ;  Catterlin  v.  Arm- 
strong, 101  Ind.  258 ;  Horn  v.  Indianapolis  Nat.  Bwnk, 
125  Ind.  381  (25  N.  E.  558,  21  Am.  St.  Rep.  231,  9 
L.  R.  A.  676) ;  McAhee  v.  Harrison,  50  S.  C.  39  (27  S.  E. 
539) ;  Sposedo  v.  Merriman,  111  Me.  530  (90  Atl.  387) ; 
Froelich  v.  Swafford,  33  S.  D.  142  (144  N.  W.  925). 
The  situation  is  thus  portrayed  in  Kinkead  v.  Peet, 
153  Iowa,  199  (132  N.  W.  1095),  speaking  of  the  mort- 
gagee in  possession : 

*'He  was  at  liberty,  of  course,  to  wager  the  cost  of 
the  improvements  upon  his  judgment  of  the  outcome, 
but  he  could  not  impose  upon  plaintiff  any  obligation 
to  make  him  whole  in  case  he  should  lose.'* 

There  are  many  cases  where  there  was  a  voidable 
foreclosure  under  which  the  mortgagee  bought  and 
took  possession  of  the  property.  In  such  instances,  if 
he  has  acted  in  good  faith  and  has  a  right  to  believe 
that  he  is  in  very  truth  the  actual  owner  of  the  fee- 
simple  title,  he  may  be  entitled  to  his  reasonable 
charges  for  permanent  improvements  which  increase 
the  value  of  the  property.  Instances  of  such  cases 
are  these:  Bacon  v.  Cottrell,  13  Minn.  194  (Gil.  183) ; 
Liskey  v.  Snyder,  66  W.  Va.  149  (66  S.  E.  702) ;  Gres- 
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ham  V.  Ware,  79  Ala.  192 ;  Whetstone  v.  McQueen,  137 
Ala.  301  (34  South,  229) ;  Howard  v.  Clark,  72  Vt.  429 
(48  Atl.  656). 

6.  In  the  instant  case  these  latter  authorities  do  not 
apply.  The  defendant  had  no  right  to  suppose  that 
he  was  the  owner  of  the  property  in  fee  or  that  he  was 
otherwise  than  a  mortgagee  in  possession.  His  own 
answer  in  the  original  ease  routs  him  from  that  posi- 
tion for  there  he  said  in  speaking  of  the  matter  in  con- 
troversy: 

"That,  for  the  purpose  of  avoiding  the  additional 
expense  and  trouble  of  a  foreclosure,  it  was  mutually 
agreed  by  and  between  them  the  defendant  and  the 
said  Caro  Bros,  that,  in  consideratipn  of  the  said  Caro 
Bros,  executing  and  delivering  unto  defendant  a  good 
and  sufficient  warranty  deed  to  the  aforesaid  premises, 
thereby  saving  the  costs,  and  expenses  of  a  foreclosure 
^suit,  defendant  would  extend  the  time  for  redemption 
on  said  mortgaged  premises  for  a  period  of  four  years 
from  said  22d  day  of  July,  1895,  and  it  was  mutually 
agreed  by  and  between  the  parties  that  if  the  plaintiff 
and  said  Isadore  Caro,  partners  as  Caro  Bros.,  would 
pay  to  the  defendant  the  full  sum  of  $16,610,  with  in- 
terest thereon  at  the  rate  of  8  per  cent  together  with 
all  taxes  assessed  against  said  premises,  within  four 
years  from  said  22d  day  of  July,  1895,  then  this  de- 
fendant would  reconvey  said  premises  to  said  Caro 
Bros.,  and  that  said  Caro  Bros,  might  occupy  said 
premises  during  said  extension  period  and  collect  the 
rents  from  the  subtenants,  but  if  said  Caro  Bros, 
failed  to  pay  the  interest  as  aforesaid  annually,  or 
pay  the  entire  sum  of  principal,  interest,  and  taxes 
within  four  years,  then  they  should  surrender  the  pos- 
session thereof  to  defendant,  and  said  contract  should 
be  null  and  void.'* 

The  defendant  must  have  known  that  the  instru- 
ment under  which  he  took  possession  was  a  mortgage 
*'for  he  himself  hath  said  if 
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Without  variation  from  Thompson  v.  Marshall,  21 
Or.  171  (27  Pac.  957),  to  the  present  time,  the  courts 
of  this  state  have  held  that  such  an  instrument  is  a 
mortgage  whatever  the  parties  themselves  may  have 
styled  it.  Wherever  a  conveyance  is  fettered  with  a 
condition  allowing  the  grantor  to  redeem  the  premises, 
the  stamp  of  *' mortgage"  is  indelibly  placed  upon  the 
transaction.    It  is  said  in  Section  422,  L.  0.  L. : 

**A  lien  upon  the  real  or  personal  property,  other 
than  that  of  a  judgment  or  decree,  whether  created  by 
mortgage  or  otherwise,  shall  be  foreclosed,  and  the 
property  adjudged  to  be  sold  to  satisfy  the  debt  se- 
cured thereby  by  a  suit.  In  such  suit,  in  addition  to 
the  decree  of  foreclosure  and  sale,  if  it  appear  that 
a  promissory  note  or  other  personal  obligation  for  the 
payment  of  the  debt  has  been  given  by  the  mortgagor 
or  other  lien  debtor,  or  by  any  other  person  as  prin- 
cipal or  otherwise,  the  court  shall  also  decree  a  recov- 
ery of  the  amount  of  such  debt  against  such  person  or 
persons,  as  the  case  may  be,  as  in  the  case  of  an  ordi- 
nary decree  for  the  recovery  of  money." 

See,  also.  Section  335,  L.  0.  L.,  declaring  that : 

**A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance  so  as  to  enable  the  owner  of  the  mort- 
gage to  recover  possession  of  the  real  property  with- 
out a  foreclosure  and  sale  according  to  law." 

7.  This  section  is  an  emphasis  of  the  principle  that 
a  mortgage  does  not  convey  title.  The  defendant  can- 
not say  that  he  was  ignorant  of  the  thoroughly  estab- 
lished law  of  the  state  laid  down  in  the  original  opin- 
ion in  this  suit  and  followed  by  the  uniform  line  of 
decisions.  The  law  imputes  to  him  a  knowledge  that 
without  foreclosure  he  could  not  acquire  the  title  of 
the  mortgagor.  Indeed,  the  statute  expressly  requires 
foreclosure. 

88  Or.— ai 
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8, 9.  It  is  true  that  it  is  competent  for  a  mortgagor 
to  convey  his  interest  in  the  mortgaged  realty  to  any 
one  absolutely,  and  none  the  less  to  the  mortgagee ;  but 
it  must  be  by  a  deed  executed  with  the  statutory  for- 
malities and  without  any  condition  whatever  permit- 
ting redemption.  No  such  showing  has  been  made  in 
this  case  on  behalf  of  the  defendant  in  any  respect 
whatever.  By  the  consensus  of  authority,  therefore, 
he  was  not  a  purchaser  in  good  faith,  but  purely  and 
simply  a  mortgagee  in  possession  and,  if  he  would  ac- 
quire the  title  must  either  get  an  absolute  conveyance 
from  the  mortgagor  or  proceed  to  foreclose  his  mort- 
gage lien.  We  conclude,  therefore,  that  the  defendant 
is  not  entitled  to  recover  anything  for  the  permanent 
improvements  -mentioned. 

The  plumbing  contested  by  the  plaintiffs  was  said 
to  have  been  done  by  one  W.  H.  Carroll,  who  died  be- 
fore the  trial.  It  appears  in  evidence  that  the  defend- 
ant has  about  twenty  buildings  of  different  kinds  in 
Roseburg,  all  of  which  required  more  or  less  plumbing 
from  time  to  time.  He  testified  that  he  kept  no  sepa- 
rate account  for  the  buildings  involved  in  this  suit. 
He  says  he  caused  plumbing  to  be  installed  in  those 
structures  but  he  does  not  pretend  to  be  able  to  give 
of  his  own  knowledge  its  amount  or  value.  The  only 
attempt  at  proof  on  this  point  was  the  offer  of  a  state- 
ment made  from  the  decedent's  books  by  his  father 
who  did  not  regularly  keep  them  and  only  made  an 
entry  therein  now  and  then  at  long  intervals.  The 
books  themselves  were  not  offered  in  evidence  and  are 
not  before  us.  They  were  not  authenticated  by  any 
one  who  kept  them  or  had  knowledge  of  their  correct- 
ness. Under  such  circimastances  even  they  would  not 
be  admissible  in  evidence  in  any  event.  Beyond  that, 
it  is  said  in  Section  790,  L.  0.  L. : 
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^'The  entries  or  other  writings  of  a  like  character 
of  a  person  deceased  or  without  the  state,  made  at  or 
near  the  time  of  the  transaction,  and  in  a  position  to 
know  the  facts  stated  therein,  may  be  read  as  primary 
evidence  of  the  facts  stated  therein,  in  the  following 
cases:  (1)  When  the  entry  was  made  against  the  in- 
terest of  the  person  making  it;  or  (2)  when  it  was 
made  in  a  professional  capacity,  and  in  the  ordinary 
course  of  professional  conduct;  or  (3)  when  it  was 
made  in  the  performance  of  a  duty  specially  enjoined 
bylaw/* 

10, 11.  It  is  plain  that  the  first  instance  is  the  only 
one  possibly  applicable  in  the  present  juncture,  but  in 
order  to  be  admissible  the  entry  must  be  made  against 
the  interest  of  the  person  making  it.  The  charges 
made  by  Carroll,  however,  against  Wollenberg  would 
not  be  against  the  interest  of  the  person  making  them, 
but  rather  in  his  favor;  and  hence  the  entries  them- 
selves would  not  be  competent  evidence  under  the 
statute.  Much  less  would  a  mere  unverified  tran- 
script of  his  books  be  admissible :  Harmon  v.  Decker, 
41  Or.  587  (68  Pac.  11,  1111,  93  Am.  St.  Rep.  748) ; 
Manchester  Assur.  Go.  v.  Oregon  Railroad  Co.,  46  Or. 
162  (79  Pac.  60, 114  Am.  St.  Rep.  863,  69  L.  R.  A.  475) ; 
Lintner  v.  Wiles,  70  Or.  350  (141  Pac.  871) ;  Hoover 
V.  Gehr,  62  Pa.  136;  Robinson  v.  Dibble,  17  Fla.  457. 

12-14.  In  some  instances  there  appear  in  the  record 
what  purport  to  be  receipted  bills  from  Carroll  for 
some  expenditures,  but  it  is  well  settled  that  receipts  of 
third  parties  constitute  hearsay  and  are  not  to  be  re- 
ceived in  evidence:  Ellison  v.  Albright,  41  Neb.  93 
(59  N.  W.  703,  29  L.  R.  A.  737).  The  doctrine  govern- 
ing that  matter  is  that  the  receipt  of  one  not  occupying 
any  official  relation  to  the  transaction  is,  in  the  first 
place,  a  declaration  not  under  the  sanction  of  an  oath, 
and  second,  that  the  person  making  it  is  not  presented 
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for  cross-examination  by  the  adverse  party.  Re- 
ceipts required  by  law,  as  for  public  taxes  and  the  like, 
constitute  a  manifest  exception  to  the  rule.  Under 
these  principles,  therefore,  the  defendant  failed  to 
prove  his  charges  for  plumbing  performed  by  the  de- 
ceased Carroll.  There  were  other  items  of  the  same 
nature  for  work  performed  by  another  man,  but  his 
statement  of  the  same  was  admitted  without  objection 
on  the  part  of  the  plaintiffs  and  hence  they  must 
stand. 

15.  There  is  but  little  dispute  about  the  receipts 
from  the  property  and  we  find  from  a  careful  examina- 
tion of  the  testimony  and  correction  of  mistakes  in 
addition  that  the  total  income  received  from  the  mort- 
gaged realty  from  August  1, 1899,  to  December  1, 1914, 
amounts  to  $34,952.  The  total  disbursements  allowed 
for  the  same  period  are  $12,323.63.  Under  the  prin- 
ciples of  law  which  we  believe  are  sustained  by  a  great 
weight  of  authority  and  the  evidence,  we  have  rejected 
$2,636.21  of  the  defendant's  claim  for  expenditures. 
Under  the  procedure  approved  in  Lynch  v.  Ryan,  137 
Wis.  13  (118  N.  W.  174,  129  Am.  St.  Rep.  1040,  1043, 
and  note),  and  other  authorities  we  have  computed 
the  interest  at  8  per  cent  per  annum  with  yearly  rests, 
applying,  as  partial  payments,  the  net  income  of  the 
property  for  each  year,  closing  the  calculation  of  in- 
terest at  January  1,  1910,  as  that  is  the  law  of  the 
case  on  account  of  the  defendant  not  having  appealed. 
The  result  is  that  the  amount  due  January  1,  1910, 
was  $14,810.52.  From  this  we  deduct  the  net  returns 
accruing  between  that  date  and  December  1,  1914, 
amounting  to  $7,586.35,  leaving  a  balance  then  due  in 
the  sum  of  $7,224.17.  This  closes  the  account  as  of 
that  date  and  owing  to  the  length  of  time  since  then 
elapsing,  amounting  to  more  than  two  years  it  is  neces- 
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sary  that  the  case  be  returned  to  the  Circuit  Court 
with  a  decree  as  thus  modified  for  a  supplemental  ac- 
count bringing  the  transaction  down  to  the  date  of 
the  hearing.  It  was  error  in  any  event  to  render  a 
personal  decree  against  the  heirs  of  Isadore  Caro,  de- 
ceased, for  they  never  promised  to  pay  anything.  In 
the  amended  pleadings  no  mention  is  made  of  any 
promissory  note  or  other  personal  obligation  for  the 
payment  of  the  debt  as  described  in  Section  422, 
L.  0.  L. ;  and  hence  so  far  as  the  issues  are  concerned 
in  their  present  form  there  is  no  data  upon  which  a 
personal  decree  could  be  rendered  against  Simon  Caro. 
Hence,  on  the  principle  that  amended  pleadings  super- 
sede and  take  the  place  of  originals  we  must  decline  to 
order  a  personal  decree  against  any  of  the  plaintiffs. 
Owing  to  the  probable  wide  margin  of  the  value  of 
the  property  over  the  amount  required  to  redeem  or 
for  which  a  foreclosure  may  be  ordered,  this  point  is 
not  of  great  importance  but  is  decided  according  to 
the  strict  construction  of  the  pleadings.  The  details  of 
the  calculation  are  not  of  general  interest  to  the  legal 
profession  or  to  the  public,  and  therefore  cannot  be 
inserted  at  length  in  the  opinion. 

Following  the  precedent  of  Bickel  v.  Wessinger,  58 
Or.  98  (113  Pac.  34),  the  cause  will  be  remanded  to  the 
Circuit  Court  for  the  supplemental  accounting  for 
receipts  and  expenditures  accruing  since  December  1, 
1914,  and  the  settlement  of  the  resulting  balance. 
The  court  should  then  enter  a  decree  to  the  effect  that 
within  a  certain  reasonable  time  to  be  fixed  by  it  the 
plaintiffs  may  pay  into  court  the  balance  thus  ascer- 
tained with  interest  thereon  at  8  per  cent  per  annum 
from  the  date  of  the  decree  until  paid;  that  within  a 
certain  further  reasonable  time  appointed  by  the  court, 
the  defendant  shall,  by  a  good  and  sufficient  deed  exe- 
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cnted  as  required  by  law,  convey  the  property  in 
question  to  the  plaintiffs  and^  finally^  that  in  default 
of  full  payment  by  plaintiffs  as  thus  permitted  the 
property  shall  be  sold  as  in  ordinary  foreclosure  suits 
and  the  proceeds  applied  first  to  the  expense  of  sale, 
next  to  the  payment  of  what  is  found  due  to  the  de- 
fendant with  interest  as  aforesaid  and  that  the  re- 
mainder be  paid  to  the  plaintiffs. 

The  decree  of  the  Circuit  Court  will  be  modified  as 
indicated,  but  otherwise  aflSrmed,  with  costs  and  dis- 
bursements in  favor  of  the  plaintiffs. 

Modified.    Beheabing  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Benson 
and  Mb.  Justice  Moobb  concur. 


Argned  February  9,  affirmed  March  20,  1917. 

BENNETT  v.  BENNETT.* 

(163  Pac.  814.) 

Husband  and  Wife— Partnenhip— Burden  of  Proof. 

1.  Where  husband  claimed  property  held  in  wife's  name  by  virtne 
of  an  alleged  oral  partnership  agreement  with  her,  the  burden  rested 
upon  him  to  prove  snch  relation  by  clear  evidence,  and  such  burden 
was  greater,  since  the  partnership  was  alleged  to  be  between  hus- 
band and  wife. 

Husband  and  Wife— Partnership — Sofllciency  of  Evidence. 

2.  In  action  by  husband  to  establish  a  partnership  between  him- 
self and  his  wife  and  to  divide  certain  alleged  partnership  property 
held  in  her  name,  evidence  held  insufficient  to  establish  the  partner- 
ship, where  only  two  witnesses  testified  to  wife's  admission  of  the 
partnership,  which  evidence  by  Section  868,  L.  O.  L.,  is  required  to  be 
received  with  caution,  and  all  other  evidence  showed  that  practi- 
cally all  property  was  purchased  with  the  wife's  money  by  husband 
acting  only  as  her  agent. 

[As  to  partnership  in  business  between  husband  and  wife,  see 
note  in  81  Am.  8t  Bep.  935.] 

*For  cases  discussing  the  question  of  partnership  between  husband 
and  wife,  see  note  in  16  L.  BL  A.  526.  Bepobtek. 
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From  Clatsop :  James  A.  Eakin^  Judge. 

Department  1.    Statement  by  Mb.  Justice  Harris. 

C.  N.  Bennett  is  prosecuting  this  suit  against  his 
wife  Emma  K.  Bennett  for  the  purpose  of  establishing 
a  partnership  between  them  and  to  secure  a  decree 
marshalling  and  dividing  the  alleged  partnership  as- 
sets. The  complaint  avers  that  the  husband  and  wife 
verbally  agreed  to  purchase  certain  cranberry  lands 
in  Clatsop  County,  to  sell  portions  and  to  improve  and 
raise  cranberries  on  other  portions  of  the  land.  The 
pleading  speaks  of  two  tracts  of  land:  One  is  known 
as  the  West  place  and  the  other  as  the  railway  eighty. 
The  complaint  recites  the  history  of  the  acquirement 
of  these  two  tracts  of  land,  explains  that  both  were 
conveyed  to  the  wife  in  trust  for  the  partnership,  tells 
about  selling  portions  of  the  West  place,  recounts  the 
story  of  the  formation  of  a  corporation  known  as  the 
Clatsop  Cranberry  Company  and  the  issuance  of 
twenty-five  shares  of  the  capital  stock  to  C.  N.  Bennett 
for  the  benefit  of  the  partnership,  avers  that  a  donkey- 
engine,  cars,  tracks  and  tools  are  on  the  West  place 
and  that  the  title  to  the  railway  eighty  and  to  the  un- 
sold portion  of  the  West  place  is  now  held  by  Emma 
K.  Bennett  in  trust  for  the  partnership. 

The  defendant  denies  the  making  of  a  business  part- 
nership with  her  husband  and  says  that  she  is  the 
individual  owner  of  the  equipment  on  the  West  place 
and  of  all  the  land  in  her  name,  and  that  the  plaintiff 
holds  the  twenty-five  shares  of  Clatsop  Cranberry 
Company  stock  in  his  name  for  her  benefit.  The  an- 
swer concludes  with  a  prayer  that  she  be  adjudged  to 
be  the  owner  of  all  the  property  in  controversy. 

A  trial  resulted  in  a  decree  for  the  defendant  and 
the  plaintiff  appealed.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Edward  E.  Gray  and  Mr.  J.  Q.  A.  Bowlby,  with 
an  oral  argument  by  Mr.  Gray. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  L.  Hope. 

Mr.  Justice  Harbis  delivered  the  opinion  of  the 
court. 

1.  The  husband  asserts  and  the  wife  denies  the 
making  of  a  business  partnership  agreement.  He  al- 
leges that  they  discussed  the  terms  **  during  the  winter 
of  1910-11"  and  **on  or  about  the  12th  day  of  July, 
1911/'  they  **made  and  entered  into  a  verbal  agree- 
ment'' of  partnership.  He  testified  that  they  dis- 
cussed the  cranberry  venture  from  time  to  time  during 
the  months  of  February,  March,  April  and  May  in 
1911.  He  was  unable  to  fix  the  date  upon  which  the 
partnership  agreement  was  concluded  further  than  to 
say  that  an  agreement  was  reached  at  some  time  be- 
tween February  1  and  May  24,  1911.  According  to 
his  version  he  was  to  give  his  time  and  personal  ser- 
vices to  the  partnership,  she  was  to  furnish  the  money 
required  by  the  firm,  and  they  were  to  share  equally 
in  the  profits  and  losses.  The  whole  controversy 
hangs  around  eighty  acres  of  land  referred  to  as  the 
railway  eighty  and  a  tract  embracing  199.3  acres 
known  as  the  West  place.  A  history  of  the  railway 
eighty  and  the  West  place  is  largely  a  history  of  the 
alleged  partnership ;  but  as  a  preliminary  to  the  story 
of  the  purchase  of  those  two  tracts  of  land  a  brief 
narrative  may  be  given  of  the  financial  affairs  of  the 
parties  beginning  with  the  date  of  their  marriage. 

The  plaintiff  and  the  defendant  were  married  in 
Pennsylvania  on  February  21, 1897,  when  he  was  about 
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21  years  of  age.  He  was  a  civil  engineer  earning  less 
than  $100  a  month  while  her  **  parents  were  in  pretty- 
good  circumstances/*  Apparently  he  advanced  in  his 
profession  with  the  progress  of  time  for  in  1907  he  was 
the  chief  engineer  ''of  four  different  street  railway 
companies  and  a  bridge  company.'*  However,  she 
testified  that  he  was  without  employment  during  the 
year  immediately  preceding  his  coming  to  Oregon. 
A  corporation  known  as  the  Astoria,  Seaside  &  Tilla- 
mook Railway  was  organized  for  the  purpose  of  con- 
structing a  railway  from  Astoria  to  Seaside  and  other 
points,  and  in  March  1910,  C.  N.  Bennett  came  to  Ore- 
gon to  assume  the  management  of  the  corporation  at 
a  monthly  salary  of  $250,  having  been  sent  here  by 
the  stockholders  most  if  not  all  of  whom  resided  in 
Pennsylvania.  The  plaintiff  admits  that  when  he 
arrived  in  Oregon  he  had  practically  no  property  or 
funds.  His  wife  and  children  followed  him  and  ar- 
rived in  this  state  in  July,  1910.  At  the  time  of  her 
marriage  and  at  different  times  afterwards  her  father 
gave  her  substantial  sums  of  money  and  also  a  lot.  Her 
father  died  in  1904,  and  she  inherited  property  from  his 
estate.  Her  brother  died  and  she  was  a  beneficiary. 
When  she  came  to  Oregon  in  1910  she  owned,  as  a  result 
of  those  gifts  and  inheritances,  which  were  supple- 
mented by  a  fortunate  investment,  a  house  and  lot  in 
Pennsylvania  free  from  encumbrance,  worth  from  $5000 
to  $7500,  80  shares  of  stock  in  the  West  Side  Electric 
Street  Railway  valued  at  $4000,  although  it  was  after- 
wards sold  for  $5000;  and  stock  in  the  Klein  Logan 
Manufacturing  Company  appraised  at  $7500.  There 
is  some  dispute  concerning  the  source  of  the  money 
used  to  acquire  the  West  Side  Electric  Street  Railway 
stock  but  the  ultimate  fact  nevertheless  remains  that 
the  plaintiff  concedes  that  this  stock  was  a  part  of 
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the  *'Emina  K.  Bennett  CapitaP'  and  all  the  book  en- 
tries made  by  him  concerning  it  are  admissions  that 
she  had  at  least  a  $4000  interest  in  the  stock.  Upon 
their  arrival  in  Oregon  the  husband  had  practically 
no  resources  except  his  salary  while  the  wife  was 
worth  from  $16,500  to  $19,000  with  no  indebtedness. 

The  plaintiff  continued  in  the  service  of  the  Astoria, 
Seaside  &  Tillamook  Railway  until  about  the  middle 
of  October,  1910,  when  he  quit  on  account  of  the  in- 
solvency of  his  employer.  The  railway  eighty  was 
originally  owned  by  a  certain  corporation  which  for 
convenience  will  be  called  the  receiver  for  the  reason 
that  it  was  in  the  hands  of  a  receiver.  The  receiver 
owned  the  railway  eighty  and  claimed  some  interest  in 
certain  surveys  or  rights  of  way.  At  some  time  dur- 
ing the  summer  of  1910  the  plaintiff  obtained  an  op- 
tion on  the  railway  eighty  together  with  the  rights  of 
way  for  the  benefit  of  his  employer  by  paying  $500  to 
the  receiver.  The  Astoria,  Seaside  &  Tillamook  Rail- 
way became  insolvent  and  was  unable  to  take  up  the 
option.  C.  N.  Bennett  says  that  upon  learning  of  the 
insolvency  of  his  employer  and  in  order  to  save  the 
salary  then  due  him,  amounting  to  about  $500,  he 
arranged  with  the  receiver  for  the  purchase  of  the 
railway  eighty  in  his  own  name.  The  plaintiff  testi- 
fied that  $2000  was  the  agreed  purchase  price  and  that, 
with  the  consent  of  the  Astoria,  Seaside  &  Tillamook 
Railway,  $500  of  that  sum  was  paid  by  the  receiver 
crediting  to  the  plaintiff  the  $500  previously  paid  to 
the  receiver  on  the  option.  The  remaining  $1500  was 
paid  in  cash,  the  defendant  furnishing  $500  from  her 
own  funds  and  the  plaintiff  providing  $1000  which  he 
borrowed  from  the  Scandinavian  American  Savings 
Bank  of  Astoria  by  giving  his  promissory  note.  The 
receiver  conveyed  to  C.  N.  Bennett  on  September  14, 
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1910,  and  on  September  17,  1910,  the  plaintiff  and  the 
defendant  deeded  the  land  to  the  Scandinavian 
American  Savings  Bank  for  the  purpose  of  securing 
the  loan  made  to  the  plaintiff.  The  $1000  note  to  the 
Scandinavian  American  Savings  Bank  was  paid  with 
funds  which  Emma  K.  Bennett  borrowed  in  December 
1910  from  the  Bank  of  Charleroi  in  Pennsylvania  by 
giving  her  promissory  note  with  her  West  Side  Elec- 
tric Street  Railway  stock  as  collateral.  Upon  pay- 
ment of  the  C.  N.  Bennett  note  and  by  his  direction  the 
Scandinavian  American  Savings  Bank  transferred  the 
land  to  H.  W.  Hagmeier,  a  brother-in-law  of  plaintiff, 
and  afterwards  on  October  3,  1911,  Hagmeier  deeded 
the  land  to  Emma  K.  Bennett.  In  the  final  analysis 
$1500  of  the  purchase  price  of  this  land  was  furnished 
by  Emma  K.  Bennett.  The  plaintiff  insists  that  he 
indirectly  furnished  $500  of  the  consideration  for  the 
land  by  reason  of  the  receiver  having  credited  the  $500 
previously  paid  on  the  option  to  the  Astoria,  Seaside 
&  Tillamook  Railway.  It  is  a  noteworthy  fact,  how- 
ever, that  in  the  three  trial  balance  sheets  for  the  year 
1912  which  he  prepared  as  well  as  the  loose  leaf  ledger 
which  he  opened  at  some  time  in  1912,  the  $500  credit 
now  claimed  by  plaintiff  is  not  charged  against  the 
land  while  a  charge  is  made  for  the  $1500  cash  pay- 
ment. Moreover,  in  1914  the  plaintiff  himself  pre- 
pared two  typewritten  contracts  for  slashing  this  land, 
one  with  E.  L.  Williams  and  the  other  with  Earnest 
Dawson.  Each  contract  opens  with  the  statement  that 
*'It  is  hereby  agreed  between  Emma  K.  Bennett, 
owner  and''  the  contractor.  Each  contract  is  signed 
by  Emma  K.  Bennett  and  neither  one  is  signed  by  C. 
N.  Bennett.  It  is  conceded  by  both  parties  that  Hag- 
meier never  had  any  interest  in  the  land  and  that  he 
was  used  as  a  mere  conduit  through  whom  the  title 
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was  conveyed.  The  deed  to  Hagmeier  was  made  for 
the  purpose  of  placing  the  land  in  the  name  of  a  third 
person  in  order  to  avoid  any  complications  which 
might  result  from  the  insolvency  of  the  Astoria,  Sea- 
side &  Tillamook  Railway.  The  plaintiff  says  that 
when  he  and  his  wife  agreed  upon  a  partnership  it  was 
understood  that  the  railway  eighty  would  be  con- 
sidered as  partnership  property;  and  that  he  caused 
the  title  to  be  transferred  to  his  wife  as  a  matter  of 
convenience.  The  defendant  contends  that  the  land 
was  deeded  to  her  because  her  money  paid  for  it  and 
because  it  belonged  to  her.  In  passing  we  recall  thai 
on  cross-examination  the  plaintiff  went  no  further  than 
to  claim  that  at  the  time  of  making  the  partnership 
agreement  he  considered  that  he  had  an  interest  in  the 
railway  eighty;  and,  although  this  land  was  purchased 
prior  to  the  making  of  the  alleged  partnership  agree- 
ment, nevertheless,  when  asked  whether  he  considered 
that  he  owned  the  land  when  the  partnership  was 
formed  he  answered:  **Well,  I  don't  know  that  I  did.'' 
The  West  place  embraced  199.3  acres.  **  Without 
putting  up  any  option  money,"  C.  N.  Bennett  obtained 
an  option  on  the  West  place  on  February  28,  1911. 
The  option  was  followed  by  a  contract  of  sale  and  it  in 
turn  was  succeeded  by  a  deed  to  Emma  K.  Bennett  on  ' 
July  28,  1911.  When  the  contract  of  sale  was  made 
Emma  K.  Bennett  gave  her  personal  check  for  $100 
to  Paul  H.  West  as  ** earnest-money."  The  agree- 
ment provided  for  the  payment  of  one-third  of  the 
purchase  price  at  the  time  of  concluding  the  agree- 
ment, a  note  for  one  third  payable  in  one  year  and  a 
note  for  the  remainder  payable  in  two  years.  The 
first  payment  was  made  by  Emma  K.  Bennett  who 
gave  her  check  on  her  personal  bank  account  and  she 
gave  her  promissory  notes  for  the  other  two  install- 
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ments.  C.  N.  Bennett  did  not  sign  either  note.  Both 
notes  were  subsequently  paid  by  Emma  K.  Bennett 
who  gave  checks  on  her  personal  bank  accounts.  She 
obtained  funds  for  the  payment  of  the  first  installment 
by  mortgaging  her  home  for  $4000  to  Henry  Yost.  In 
1912  and  1913  the  Bennetts  conveyed  portions  of  the 
West  place  to  different  persons  each  of  whom  gave 
notes  and  mortgages  for  such  part  of  the  purchase 
price  as  was  not  paid  upon  delivery  of  their  respective 
deeds.  Without  exception  the  notes  were  made  pay- 
able to  Emma  K.  Bennett. 

The  defendant  insists  that  she  is  the  owner  of  the 
Clatsop  Cranberry  Company  stock  involved  in  this 
controversy.  The  company  was  organized  for  the 
purpose  of  raising  cranberries.  C.  N.  Bennett  sub- 
scribed for  25  shares  in  his  own  name  notwithstanding 
the  fact  that  he  claims  his  subscription  was  for  the 
benefit  of  the  partnership.  This  stock  was  paid  for 
by  deeding  16  acres  of  the  West  place  to  the  company 
and  paying  $1216  in  cash.  The  plaintiff  says  that  the 
partnership  furnished  $500  and  that  he  borrowed 
$716  and  surrendered  the  Cranberry  Company  stock  as 
collateral  security  for  the  loan.  The  defendant  says 
that  she  did  not  learn  that  the  stock  had  been  taken  in 
the  name  of  C.  N.  Bennett  until  seven  or  eight  months 
after  the  issuance  of  the  certificate. 

The  circumstances  of  the  acquirement  and  disposi- 
tion of  the  West  Side  Electric  Street  Railway  stock 
may  throw  some  light  upon  the  business  relations  of 
the  parties.  The  street  railway  stock  cost  $2500.  The 
plaintiff  says  that  the  funds  for  this  investment  were 
obtained  by  mortgaging  the  home.  The  defendant 
emphatically  states  that  no  mortgage  was  placed  on 
the  home  until  the  execution  of  the  Yost  mortgage  on 
May  24,  1911,  and  that  the  street  railway  stock  was 
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purchased  with  moneys  which  she  inherited  from  the 
estate  of  her  deceased  brother  Ed  Klein.  She  says 
and  he  does  not  deny  that  the  stock  was  issued  in  his 
name;  and  she  testified  that  it  was  not  until  several 
months  afterwards  that  she  learned  of  the  fact  that  the 
stock  had  been  issued  in  his  name ;  and  that  it  was  only 
after  continued  insistence  that  she  succeeded  in  hav- 
ing the  stock  transferred  to  her.  It  will  be  recalled 
that  in  December  1910  Emma  K.  Bennett  gave  her 
note  for  $1000  to  the  Bank  of  Charleroi  with  the  West 
Side  Electric  Street  Bailway  stock  as  collateral,  and 
used  the  money  to  pay  the  C.  N.  Bennett  note  held  by 
the  Scandinavian  American  Savings  Bank  of  Astoria. 
In  April,  1911,  the  plaintiff  negotiated  a  sale  of  the 
street  railway  stock  to  C.  F.  Thompson  for  $5000.  Of 
this  sum  $2000  was  paid  to  the  Bank  of  Charleroi  to 
satisfy  two  notes,  one  of  which  was  the  $1000  note 
given  by  the  defendant  in  December  1910 ;  the  plaintiff 
kept  $1000  and  invested  the  remaining  $2000  in  the 
Key  Construction  Company.  C.  N.  Bennett  explains 
his  retention  of  the  $1000  by  saying  that  he  figured 
that  he  had  an  interest  because  the  investment  was 
made  through  his  influence  with  the  company  issuing 
the  stock  and  that  it  was  he  who  made  the  profit  al- 
though he  used  her  money.  She  says  that  she  had  un- 
derstood that  the  stock  was  sold  for  $4000  and  that  it 
was  not  until  the  time  of  the  trial  that  she  learned 
that  it  had  been  sold  for  $5000.  His  testimony  on  this 
subject  cannot  but  attract  attention.  When  asked 
**how  much  the  st6ck  was  sold  for,'*  he  answered  by 
saying:  **I  think  it  was  in  the  neighborhood  of  $4000'' 
and  afterwards  admitted  that  he  sold  the  stock  for 
$5000.  The  plaintiff  does  not  claim  that  his  wife  held 
any  interest  in  the  Key  Construction  Company  invest- 
ment; in  that  venture  he  concedes  that  he  used  $2000 
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of  her  money  but  says  that  he  regarded  it  as  a  loan. 
The  Key  Construction  Company  investment  was  dis- 
astrous and  the  $2000  was  lost  within  a  period  of  four 
months. 

Hundreds  of  checks,  check  stubs,  bank  statements, 
a  sort  of  journal,  a  so-called  loose  leaf  ledger,  another 
loose  leaf  book,  and  many  other  papers  were  received  in 
evidence.  The  three  books  were  kept  by  the  plaintiff 
and  he  says  that  he  commenced  to  keep  books  in  the 
middle  of  1912  making  entries,  however,  of  all  trans- 
actions dating  from  July,  1910.  The  entries  in  these 
books  relate  to  the  home,  the  street  railway  stock,  the 
Klein  Logan  Manufacturing  Company  stock,  the  rail- 
way eighty,  the  West  place,  family  expenses,  and  also 
individual  expenses  of  the  plaintiflf.  There  is  not  a 
word  in  any  of  these  books  tending  to  show  that  C.  N. 
Bennett,  who  kept  the  books,  regarded  the  railway 
eighty  and  the  West  place  as  partnership  property 
or  that  he  dealt  with  that  property  any  different  than 
he  did  with  the  railway  stock  or  the  Klein  Logan 
Manufacturing  Company  stock.  He  does  not  claim 
that  he  kept  books  as  partnership  books,  nor,  indeed, 
does  any  book  bear  the  slightest  trace  of  a  partnership. 

The  plaintiff  counts  much  on  the  account  carried  in 
the  First  National  Bank  of  Astoria.  This  was  a  joint 
account  opened  in  1913  in  the  names  of  the  plaintiff 
and  the  defendant.  The  plaintiff  caused  some  checks 
to  be  printed  with  his  name  and  that  of  his  wife  in 
the  upper  left-hand  comer.  Each  of  these  checks  was 
invariably  signed  by  one  and  countersigned  by  the 
other.  The  plaintiff  says  that  the  purpose  of  this 
account  was  to  segregate  the  partnership  business. 
An  examination  of  these  checks  will  disclose,  however, 
that  some  were  for  family  expenses,  some  were  pay- 
able to  the  plaintiff  and  others  to  the  defendant,  two 
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were  for  interest  on  the  Yost  mortgage  and  others 
were  on  account  of  expenses  connected  with  the  West 
place.  Notwithstanding  the  avowed  purpose  of  the 
First  National  Bank  account  an  examination  of  the 
checks  in  evidence  will  show  that  most  of  the  expenses 
incurred  after  opening  the  joint  account  and  connected 
with  the  railway  eighty  and  the  West  place  were  paid 
with  checks  drawn  by  Emma  K.  Bennett  on  her  personal 
account  with  the  Scandinavian  American  Savings 
Bank.  Moreover,  one  of  these  checks  on  the  First 
National  Bank  is  evidence  against  the  contention  of 
the  plaintiff  that  the  West  pla<5e  and  the  railway  eighty 
were  owned  by  himself  and  wife  as  partners.  A  check 
was  signed  by  the  plaintiff  and  countersigned  by  the 
defendant  on  September  29,  1913,  payable  to  J.  V. 
Burns,  Sheriff,  and  written  at  the  bottom  of  this  check 
in  what  is  apparently  the  handwriting  of  the  plaintiff 
is  the  following : 

"1  taxes  property  Emma  K.  Bennett  Jewett  D.  L.  C 34.12 

i      "  "  "         "        "  Judson  D.  L.  C 8.71 

42.83" 

The  railway  eighty  is  in  the  Judson  Donation  Land 
Claim  while  the  West  place  is  in  the  Jewett  Donation 
Land  Claim. 

In  brief  when  the  parties  came  to  Oregon  in  1910,  C. 
N.  Bennett  was  worth  practically  nothing  while  Emma 
K.  Bennett  owned  a  home,  street  railway  stock  and 
factory  stock  of  the  aggregate  value  of  $19,000,  with 
no  indebtedness.  Now  the  railway  eighty  and  what  is 
left  of  the  West  place  are  in  the  name  of  the  defend- 
ant with  a  mortgage  of  $2000  on  the  former  and  a 
mortgage  of  $3000  on  the  latter.  The  home  is  mort- 
gaged for  $4000.  The  railway  stock  has  been  disposed 
of,  a  part  of  the  proceeds  paying  for  the  indebtedness 
incurred  on  account  of  the  railway  eighty  and  the  re- 
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mainder  dissipated.  She  made  the  first  payment  on 
the  West  place  by  mortgaging  her  home ;  she  paid  the 
second  installment  with  moneys  derived  from  sales  of 
portions  of  the  West  place  and  she  borrowed  funds  for 
the  final  pa3ntnent.  She  paid  $500  of  the  original  pur- 
chase price  of  the  railway  eighty  and  finally  her  money 
paid  one  thousand  dollars  more.  The  books  opened 
by  the  plaintiff  in  1912  do  not  charge  the  railway 
eighty  with  more  than  $1520.65  for  the  year  1910 ;  the 
sheet  headed  ''Trial  Balance  E.  K.  B.  June  30,  1912,'' 
as  well  as  the  one  labeled  ''Trial  Bal.  Dec.  31,  1912," 
both  of  which  were  prepared  by  C.  N.  Bennett,  charges 
the  railway  eighty  with  only  $1520.65,  and  no  mention 
is  made  of  a  $500  charge  against  the  land  on  account 
of  a  $500  credit  to  C.  N.  Bennett  arising  out  of  un- 
paid salary  for  services  rendered  to  the  Astoria,  Sea- 
side &  Tillamook  Railway.  The  sheet  headed  "Trial 
Balance  E.  K.  B.  June  30,  1912,''  lists  both  the  West 
place  and  the  railway  eighty  among  the  assets.  The 
books  kept  by  him  exhibit  no  signs  of  a  partnership 
but  on  the  contrary  so  far  as  shown  by  the  books  his 
treatment  of  the  West  place  and  railway  eighty  did 
not  differ  from  his  treatment  of  the  home,  the  street 
railway  stock  and  factory  stock  which  he  concedes 
belonged  to  his  wife.  The  Clatsop  Cranberry  stock 
was  issued  in  payment  of  land  which  was  in  her  name ; 
$1216  in  cash  supplied  the  balance  of  the  considera- 
tion; the  husband  borrowed  $500  of  this  sum  on  his 
note  to  the  Astoria  National  Bank  but  on  May  3,  1913, 
she  paid  this  note,  principal  and  interest,  by  giving  her 
personal  check  on  her  account  in  the  Scandinavian 
American  Savings  Bank;  and  the  husband  borrowed 
the  remaining  $716  by  giving  his  note  for  that  amount 
with  the  stock  as  security.  He  contends  that  he  was 
her  business  partner  in  the  railway  eighty  and  the 
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West  place.  He  concedes  that  she  owned  all  the  other 
property.  She  insists  that  in  all  the  transactions 
concerning  the  lands  in  dispute  he  merely  acted  as 
her  agent,  as  a  husband  for  a  wife.  She  points  out 
that  from  the  time  of  their  marriage  until  July,  1914, 
she  left  the  management  and  supervision  of  her  busi- 
ness affairs  to  her  husband  and  that  at  all  times  he 
dealt  with  her  property  as  a  husband  and  not  other- 
wise. Her  version  of  his  relation  to  the  property  was 
made  plain  when  she  testified: 

'*Well,  Mr.  Bennett  always  handled  my  affairs  from 
when  we  were  first  married,  the  business  affairs,  and 
from  the  very  first,  when  we  bought  the  first  home, 
he  handled  my  business  affairs  and  estate,  and  he 
handled  it  as  a  husband  would  for  a  wife.  •  •  He 
simply  acted  as  a  husband  would  for  a  wife,  took  the 
managing  of  the  thing  and  that  went  on  and  I  knew 
very  Uttle  about  it,  as  I  say,  when  there  was  a  note  to 
be  signed  or  a  mortgage,  he  would  come  in  and  say: 
'  Now,  sign  this,  this  is  for  so  and  so,  I  need  this  money, 
this  is  for  this.  And  I  need  this  money.'  That  was 
as  much  as  I  ever  knew  what  was  going  on  in  the  busi- 
ness.'^ 

2.  The  burden  is  upon  the  plaintiff  to  prove  a  busi- 
ness partnership:  30  Cyc.  402.  It  must  be  remem- 
bered that  this  is  not  a  suit  by  a  third  party  but  it  is 
a  suit  by  one  who  asserts  that  he  is  a  partner  of  the 
person  sued  and  consequently  since  there  is  no  written 
agreement  the  plaintiff  must  establish  the  existence 
of  the  partnership  by  clear  proof:  30  Cyc.  413;  9 
Ency.  of  Ev.  551;  and  the  burden  assumed  by  the 
plaintiff  is  still  greater  for  the  reason  that  he  is  claim- 
ing a  business  partnership  with  his  wife:  9  Ency.  of 
Ev.  554;  John  Bird  Co.  v.  Hurley,  87  Me.  579  (33  Atl. 
164.) 
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It  is  not  necessary  to  discuss  the  legal  question,  so 
ably  and  exhaustively  debated  by  counsel,  of  whether 
the  statute  of  frauds  forbids  evidence  of  the  alleged 
oral  partnership  agreement;  but  it  is  enough  to  say 
that  the  plaintiff  has  failed  to  submit  the  degree  of 
proof  required  of  a  husband  when  he  claims  a  business 
partnership  with  his  wife.  We  have  not  overlooked 
the  evidence  of  the  two  witnesses  who  testified  that 
the  defendant  admitted  that  she  was  a  partner  in  the 
controverted  lands.  The  defendant  vigorously  denied 
the  statements  ascribed  to  her.  The  statute  directs 
that  this  character  of  testimony  must  be  received  with 
caution :  Section  868,  L.  0.  L.  Moreover,  it  is  not  to 
be  forgotten  that  the  plaintiff  claims  that  a  partner- 
ship agreement  was  made  in  1911  and  it  must  be  re- 
membered that  the  defendant  did  not  assume  exclusive 
management  of  the  property  until  July  1914,  and  that 
this  suit  was  not  commenced  until  September  18, 1914, 
and  yet  only  two  persons  were  produced  to  testify  to 
admissions  of  a  partnership  notwithstanding  the  fact 
that  defendant  was  on  or  in  the  vicinity  of  the  lands 
nearly  all  of  the  time  and  signed  most  of  the  checks 
that  paid  the  bills.  The  plaintiff  has  failed  to  submit 
sufficient  evidence  to  meet  the  requirements  imposed 
upon  a  husband  when  he  attempts  to  establish  a  busi- 
ness partnership  with  his  wife.  The  decree  is 
affirmed.  Apfibmed. 

Mb.  Chiep  Justice  McBridb,  Mb.  Justice  Benson 
and  Mb.  Justice  Bubnett  concur. 
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Argued  March  8,  reversed  and  remanded  March  20,  1917. 

AH  POO  V.  STEVENSON,  Municipal  Judge. 

(163  Pac.  822.) 

Municipal  Corporations— ProsecutionB— Writ  of  Review. 

1.  Under  Section  604,  L.  O.  L.,  as  to  petition  for  writ  of  review, 
it  is  incumbent  upon  petitioners  for  such  a  writ,  in  order  to  review 
the  judgment  of  a  court  of  inferior  jurisdiction,  to  set  forth  in  the 
petition  the  errors  alleged  to  have  been  committed  therein. 

Municipal  Corporations— Proceedings  in  Municipal  Court. 

2.  Under  Portland  City  Charter,  Section  332,  proceedings  in  the 
municipal  court  of  Portland  are  governed  bj  the  general  laws  of  the 
state  applicable  to  Justices'  Courts. 

Municipal  Corporations — ^Prosecutions— Positive  Allegations. 

3.  An  indictment  or  complaint  must  be  positive  in  respect  to  the 
charge  that  the  person  accused  committed  the  crime  which  renders 
him  amenable  to  the  charge. 

Municipal  Corporations— Police  Power— Enforcement  of  Regulations — 
Complaint. 

4.  It  is  not  necessary  that  a  defendant's  name  be  constantly  re* 
peated  in  the  complaint,  but,  if  once  stated  in  full,  the  name  may  be 
abbreviated,  when  it  occurs  in  the  same  count  with  a  reference  to  the 
prior  statement  of  it,  by  the  use  of  the  words  "said"  or  "afore- 
said." 

Municipal  Corporations— Police  Power— Enforcement  of  Regulations — 
Prosecution — Complaint — Names  of  Defendants. 
6.  In  view  of  Portland  City  Charter,  Section  332,  under  which 
proceedings  in  municipal  court  of  Portland  are  governed  by  the  gen- 
eral laws  applicable  to  Justices'  Courts,  and  Section  2482,  L.  O.  !»., 
subjecting  a  complaint  in  Justice  Court  to  the  rules  of  Code  Cr.  Proc, 
c.  7  (Sections  1435-1460,  L.  O.  L.),  governing  indictments,  and  Sec- 
tion 1437,  L.  O.  L.,  declaring  an  indictment  must  contain  the  title  of 
the  action,  specifying  the  names  of  the  court  and  the  parties,  and 
a  statement  of  the  acts  constituting  the  offense,  in  ordinary  and  con- 
cise language,  etc.,  a  complaint  in  the  municipal  court  of  Portland, 
setting  forth  in  its  title  the  names  of  defendants,  27  in  all,  who  were 
referred  to  thereafter  in  the  body  of  the  complaint  only  as  "said 
defendants  Ah  Poo  and  27  others,"  was  sufficient  in  naming  the  de- 
fendants, since  the  effect  of  said  Section  1437  is  to  make  the  title  an 
integral  part  of  the  pleading;  an^,  even  if  the  words  "Ah  Poo  and 
27  others"  following  the  words  "said  defendants"  were  rejected  as 
surplusage,  there  would  still  be  sufficient  in  the  complaint  to  desig- 
nate the  persons  accused. 

Municipal  Corporations— Police  Power — ^Enforcement  of  Regulations 
— Complaint — "(Gambling  Device" — "Gambling  Implement." 
6.     Where  a    complaint,    charging    defendants    with  violating  an 
ordinance  by  visiting  a  place  where  gambling  implements  were  ez- 
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hibited;  named  as  gambling  implements  articles  which  are  ordinarily 
innocently  used,  such  as  a  table  and  beans,  it  was  not  defective  in 
not  further  charging  that  such  articles  were  actually  designed  and 
used  for  the  purposes  of  gambling,  since  a  "gambling  implement"  and 
a  "gambling  device"  are  synonymous  terms,  and  a  "gambling  device" 
is  defined  as  an  "invention  often  used  to  determine  the  question  as 
to  who  wins  and  who  loses,  that  risk  their  money  on  a  contest  or 
chance  of  any  kind;  anything  which  is  used  as  a  means  of  playing 
for  money  or  other  thing  of  value,  so  that  the  result  depends  more 
largely  on  chance  than  skill,"  and  the  fact  that  an  implement,  such 
as  a  table,  is  susceptible  of  lawful  use  does  not  make  it,  as  a  matter 
of  law,  impossible  that  the  article  should  be  a  gambling  implement. 
[As  to  games  and  devices  for  gambling,  see  note  in  121  Am.  St. 
Bep.  693.] 

Municipal  Oorporatioiui— Appeal  and  Error— Presumptions. 

7.  In  the  absence  of  evidence  in  a  case  reviewed,  it  must  be  pre- 
sumed that  the  necessary  proof  was  produced  to  support  the  judgment. 

Municipal  Corporations — ^Municipal  Oonrts— Procedure. 

8.  The  proceedings  of  a  court  of  such  limited  jurisdiction  as  the 
municipal  court  of  Portland  will  not  be  scrutinized  with  the  same 
technicality  as  to  the  defendants  as  are  those  of  courts  of  general 
criminal  jurisdiction,  with  power  to  sentence  the  defendant  to  impris- 
onment in  the  penitentiary  for  a  long  term. 

Municipal  Corporations — ^Police  Power-— Enforcement  of  Begnlations 
— Sentence  and  Punishment. 

9.  The  imposition  of  a  fine  of  $20  against  each  of  several  defend- 
ants for  the  violation  of  an  anti-gambling  ordinance  was  not  a  harsh 
or  unreasonable  administration  of  the  ordinance. 

From  Multnomah :  Eobebt  G.  Mobrow,  Judge. 

Writ  of  review  by  Ah  Poo  and  others  against  John 
H.  Stevenson,  municipal  judge,  and  others.  From  a 
judgment  in  favor  of  plaintiffs,  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

Department  2.    Statement  by  Mr.  Justice  Bean. 

The  plaintiffs  obtained  the  issuance  of  a  writ  of  re- 
view from  the  Circuit  Court  to  review  the  judgment  of 
the  municipal  court  of  the  City  of  Portland  wherein  the 
plaintiffs  were  prosecuted  for  the  violation  of  a  city 
ordinance.  The  writ  was  sustained  and  the  judgment 
of  the  municipal  court  annulled  as  to  all  the  plaintiffs 
except  Ah  Poo.    The  defendants  appeal. 
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The  petition  for  the  writ,  describing  the  proceedings 
in  the  municipal  court  and  the  ordinance  alleged  to 
have  been  violated,  recites  facts  from  which  it  was 
claimed  in  the  lower  court  that  the  ordinance  was  un- 
reasonable, unconstitutional,  and  beyond  the  power  of 
the  city  in  the  regulation  and  enforcement  of  the  police 
power,  and  states  that  the  defendant,  John  H.  Steven- 
son, judge  of  said  court,  erroneously  exercised  his  judi- 
cial functions  and  exceeded  his  jurisdiction  for  the 
reason : 

**That  the  ordinance  referred  to  in  said  complaint, 
viz.,  No.  23935,  and  upon  which  said  prosecution  was 
based,  is  unreasonable,  oppressive,  unconstitutional 
and  void  and  that  said  court  and  said  judge  acquired 
no  jurisdiction  whatever  under  the  terms  of  said  ordi- 
nance to  try  these  petitioners,  or  to  inflict  any  fine,  or 
other  punishment  on  them  for  the  violation  of  said 
ordinance,  as  set  forth  in  said  complaint.*' 

The  complaint  in  the  municipal  court  is  as  follows 
after  the  title  thereof : 

•*The  City  of  Portland, 

Plaintiff, 

V. 

Ah  Poo,  Ah  Lee,  Ah  Bow,  Gum  Dat,  Wan  Wong,  Siew 
Sam,  Lee  Yow,  Ah  Jim,  Lo  Dow,  Young  Ling,  Ah 
Lee  No.  1,  Wm.  See,  Ah  Lee  No.  2,  Ah  Wong,  Law 
Do,  Ah  Gong,  Ah  Sing,  Sam  Jew,  Lo  Young,  Sam 
Lee,  Kia  Jim,  Ah  Sam,  Ah  Song,  Ah  Sam,  Henry 
Chin,  Ah  Tom,  Charlie  Jones, 

Defendants. 

**The  said  defendants  Ah  Poo  and  27  others  are  ac- 
cused by  this  complaint  of  violating  Ordinance  No. 
23935  of  said  city  of  Portland  entitled:  *An  Ordinance 
making  it  unlawful  to  exhibit  or  expose  certain  devices 
in  rooms  barred  or  barricaded  in  such  manner,  as  to 
render  them  difficult  of  access  by  officers  of  the  law, 
prohibiting  the  visiting  thereof  by  the  public,  providing 
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a  penalty  therefor  and  declaring  an  emergency/  ap- 
proved by  the  mayor  of  said  city  August  29,  1911,  as 
follows :  The  said  defendants  Ah  Poo  and  27  others  on 
the  25th  day  of  March,  A.  D.  1914,  in  the  city  aforesaid, 
did  wilfully  and  unlawfully  visit  and  resort  to  a  barred 
and  barricaded  house  and  room  and  place,  built  and 
protected  in  a  manner  to  make  it  difficult  of  access  and 
mgress  to  police  officers,  where  gambling  implements, 
to-wit,  fan-tan  table,  lottery  drawing  and  beans  were 
exposed  and  exhibited  to  view,  where  more  than  two 
persons,  to-wit:  twenty-eight  persons,  were  then  and 
there  present  at  93^^  North  Fourth  Street  within  the 
corporate  limits  of  said  city  of  Portland,  Oregon, 
whereby  the  peace  and  quiet  of  said  city  was  disturbed, 
contrary  to  the  ordinance  in  such  case  made  and  pro- 
vided.'' 

That  part  of  the  ordinance  which  is  material  here 
provides : 

**It  shall  be  unlawful  for  any  person,  within  the  lim- 
its of  the  city  of  Portland,  to  exhibit  or  expose  to  view 
any  cards,  dice,  dominoes,  fan-tan  table  or  layout,  or 
any  gambling  implements  whatsoever,  when  two  or 
more  persons  are  present,  in  any  barred  or  barricaded 
house  or  room,  or  in  any  place  built  or  protected  in  any 
manner  to  make  it  difficult  of  access  or  ingress  to  police 
officers.'* 

Section  2  reads  thus : 

**It  shall  be  unlawful  for  any  person,  within  the  lim- 
its of  the  city  of  Portland,  to  visit  or  resort  to  any  such 
barred  or  barricaded  house  or  room,  or  other  place 
built  or  protected  in  a  manner  to  make  it  difficult  of 
access  or  ingress  to  police  officers,  where  any  cards, 
dice,  dominoes,  fan-tan  table  or  layout,  or  any  part  of 
such  layout,  or  any  gambling  implements  whatsoever, 
are  exhibited  or  exposed  to  view  when  two  or  more 
persons  are  present. ' ' 

Bevebsed  and  Bemanded. 
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For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Stanley  Myers  and  Mr.  Walter  P.  LaRoche,  City 
Attorney,  with  an  oral  argument  by  Mr.  Myers. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  O'Day  (&  Haddock,  with  an  oral  argument  by 
Mr.  John  M.  Haddock. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

The  petition  specifies  that  the  municipal  court  had  no 
jurisdiction  to  render  the  judgment  sought  to  be  re- 
viewed for  the  reason  that  the  ordinance  alleged  to 
have  been  violated  ''is  unreasonable,  oppressive  and 
unconstitutional,"  setting  forth  in  detail  the  reasons 
for  such  claim.  Recognizing  the  authority  of  the  cases 
of  Ah  Sin  V.  Wittman,  198  U.  S.  500  (49  L.  Ed.  1142, 
25  Sup.  Ct.  756),  and  In  re  Ah  Cheung,  136  Cal  680  (69 
Pac.  492),  upholding  a  like  ordinance  of  the  city  of  San 
Francisco,  the  invalidity  of  the  ordinance  involved  in 
the  present  case  is  not  contended  for  by  counsel  for 
plaintiffs  upon  this  appeal. 

1,  2.  In  order  to  review  the  judgment  of  a  court  of 
inferior  jurisdiction  it  is  incumbent  upon  petitioners 
for  a  writ  of  review  to  set  forth  in  the  petition  the  er- 
rors alleged  to  have  been  committed  therein:  Section 
604,  L.  0.  L.  The  petition  for  the  writ  does  not  allege 
that  the  complaint  against  the  petitioners  in  the  muni- 
cipal court  did  not  state  facts  sufficient  to  constitute  an 
infraction  of  the  ordinance.  The  complaint  was  not 
challenged  by  demurrer  or  motion  in  that  court.  Pass- 
ing this  question,  however,  and  assuming  without  de- 
ciding that  the  insufficiency  of  the  complaint  is  a  juris- 
dictional question  which  may  be  raised  at  this  time,  we 
will  take  up  the  matter  of  the  complaint  which  is  sub- 
mitted by  the  briefs  and  arguments  upon  both  sides. 
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We  note  that  it  is  contended  by  counsel  for  plaintiffs 
(l)that  the  complaint  is  defective  in  that  it  is  not  direct 
and  certain  as  to  the  parties  charged  except  as  to  the 
defendant  Ah  Poo.  Proceedings  in  the  municipal 
court  of  Portland  are  governed  by  the  general  laws  of 
the  state  applicable  to  Justices'  Courts.  Charter  of 
Portland,  Section  332. 

Section  2482,  L.  0.  L.,  relative  to  procedure  in  crim- 
inal actions  in  Justices'  Courts  is  as  follows: 

**The  complaint  is  to  be  deemed  an  indictment  within 
the  meaning  of  the  provisions  of  Chapter  VII  of  the 
Code  of  Civil  Procedure  (Title  XVIII),  prescribing 
what  is  suflScient  to  be  stated  in  such  pleading,  and  the 
form  of  stating  it." 

Section  1437,  L.  0.  L.,  declares  that  an  indictment 
must  contain : 

**(1)  The  title  of  the  action,  specifying  the  name  of 
the  court  to  which  the  indictment  is  presented,  and  the 
names  of  the  parties;  (2)  a  statement  of  the  acts  con- 
stituting the  offense  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  in- 
tended.'' 

3-5.  The  criticism  is  that  the  names  of  all  the  defend- 
ants do  not  appear  in  the  body  of  the  complaint.  An 
indictment  or  complaint  must  be  positive  in  respect  to 
the  charge  that  the  person  accused  committed  the  act 
which  renders  him  amenable  to  the  charge:  10  Enc. 
Plead.  &  Prac.  476.  It  is  not  necessary,  however,  that 
the  defendant's  name  should  be  constantly  repeated  in 
a  complaint.  After  once  stated  in  full,  the  name  or  de- 
scription of  the  person  may  be  abbreviated,  when  it 
occurs  in  the  same  count  with  a  reference  to  the  prior 
statement  of  it,  by  the  use  of  the  words  "said"  or 
**aforesaid":  State  v.  Coppenburg,  (S.  C.)  2  Strob. 
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273;  State  v.  Eddy,  46  Or.  625,  627  (81  Pac.  941,  82 
Pac.  707).  The  effect  of  Section  1437  of  the  Code  is  to 
make  the  title  an  integral  part  of  the  pleading.  The 
complaint  in  the  municipal  court  set  forth  the  names 
of  the  plaintiffs,  27  in  all,  in  its  title  as  defendants. 
Thereafter  in  the  body  of  the  complaint  they  are  re- 
ferred to  as  **said  defendants  Ah  Poo  and  27  others.*' 
It  was  unnecessary  to  repeat  the  names  of  the  defend- 
ants in  the  main  part  of  the  complaint  otherwise  than 
as  **the  said  defendants'*  or  **the  said  defendants  Ah 
Poo  and  others''  or  **the  said  defendants  Ah  Poo  and 
27  others."  If  necessary,  the  words  **Ah  Poo  and  27 
others"  found  in  the  complaint  after  the  words  ''said 
defendants,"  may  be  treated  as  surplusage  and  re- 
jected, and  still  there  will  be  suflScient  in  the  complaint 
to  designate  the  persons  accused:  37  Cyc.  614;  State 
V.  Home,  20  Or.  485  (26  Pac.  663).  It  is  possible  in 
certain  cases  for  a  complaint  to  describe  a  defendant 
without  giving  his  name.  The  complaint  is  sufficiently 
definite  as  to  the  parties  charged  in  order  to  inform 
defendants  who  were  accused  thereby. 

6,  7.  It  is  further  contended  on  the  part  of  plaintiffs 
that  the  complaint  charging  the  defendants  with  a  vio- 
lation of  the  city  ordinance  by  visiting  a  place  where 
gambling  implements  are  exhibited  and  exposed  to 
view  and  which  names  as  gambling  implements  articles 
which  are  ordinarily  put  to  an  innocent  use,  such  as  a 
table  and  beans,  should  further  charge  that  such  arti- 
cles were  actually  designed  and  used  for  purposes  of 
gambling.  The  complaint  designates  the  apparatus  as 
*' gambling  implements."  A  ''gambling  implement," 
and  a  "gambling  device,"  are  synonymous  terms.  A 
"gambling  device"  is  defined  as: 

An  "invention  often  used  to  determine  the  question 
as  to  who  wins  and  who  loses,  that  risk  their  money  on  a 
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contest  or  chance  of  any  kind ;  anything  which  is  nsed 
as  a  means  of  playing  for  money  or  otiier  thing  of 
value,  so  that  the  result  depends  more  largely  on 
chance  than  skill;  a  gambling  device^':  20  Cyc.  871. 

The  fact  that  an  implement,  such  as  a  table,  is  sus- 
ceptible of  lawful  use,  does  not  make  it  as  a  matter  of 
law  impossible  that  the  article  should  be  a  gambling  im- 
plement. It  was  a  matter  of  proof  whether  as  the  game 
is  usually  actually  carried  on,  the  utensil  is  used  as  a 
material  instrument  in  ascertaining  whether  the  player 
should  win  or  lose.  In  the  absence  of  the  evidence 
which  is  not  before  us  it  must  be  presumed  that  the 
necessary  proof  was  produced:  Commonwealth  v. 
Adams,  160  Mass.  311  (35  N.  E.  851). 

8.  The  complaint  designates  the  table  and  other  ap- 
paratus as  gambling  implements.  These  words  were 
just  as  effective  to  inform  the  defendants  of  what  was 
intended  as  though  it  had  alleged  that  such  articles 
were  actually  designed  and  used  for  purposes  of 
gambling.  The  complaint  was  suflScient  fully  to  in- 
form the  defendants  of  the  nature  of  the  accusation 
against  them;  and  to  say  the  least,  was  good  after  ver- 
dict. It  is  not  consistent  with  the  administration  of 
justice  or  reasonable  that  the  proceedings  of  a  court  of 
such  limited  jurisdiction  as  the  municipal  court  should 
be  scrutinized  with  the  same  technicality  as  to  the  de- 
fendants as  are  those  of  courts  of  general  criminal 
jurisdiction  with  power  to  sentence  the  defendant  to 
imprisonment  in  the  penitentiary  for  a  long  term: 
Wong  V.  City  of  Astoria,  13  Or.  538  (11  Pac.  295) ;  Mc- 
Quillin,  Mun.  Corp.,  §§  1059, 1060. 

9.  In  the  case  at  bar  it  does  not  appear  that  a  harsh 
or  unreasonable  administration  of  the  ordinance  was 
indulged  in  by  the  imposition  of  a  fine  of  $20  against 
each    of   the   defendants    for    the   violation   of   an 
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ordinance  designed  to  prevent  and  suppress  gam- 
bling which  is  a  proper  matter  for  prohibition  by  police 
regulations.  There  is  some  discussion  in  the  briefs 
of  plaintiffs  in  regard  to  the  facts  disclosed  by  the  evi- 
dence. This  feature  of  the  case  is  not  before  us  as  we 
have  indicated  and  we  are  not  in  a  position  to  retry  the 
facts  or  comment  on  the  evidence.  For  the  two  reasons 
suggested  the  judgment  of  the  lower  court  will  be  re- 
versed and  the  cause  remanded  with  directions  to  dis- 
miss the  writ  of  review. 

Reversed  and  Remanded  With  Directions. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moore,  and 
Mr.  Justice  McCamant  concur. 


Argued  January  21,  affirmed  March  7,  1916. 

Argued  on    rehearing   January  5,  decree    of    lower    court    reversed 
January  30,  1917. 

Second  petition  for  rehearing  granted  and  opinion  of  first  rehearing 
reversing  former  opinion  and  decree  below,  approved  March  27, 
1917. 

STADELMAN  v.  MINER.* 

(155  Pac.  708;  163  Pac.  585;  163  Pac.  983.) 

Executors  and  Administrators  —  Administrator's  Sale  —  Validity  — 
Notice. 
1.  Under  Section  1254,  L.  O.  L.,  providing  that  on  the  filing  of  an 
administrator's  application  to  sell  real  property  a  citation  shall  issue 
to  the  devisees  and  heirs  to  appear  at  a  term  of  court  therein  men- 
tioned, not  less  than  10  days  after  the  service  of  such  citation  to 
show  cause,  if  any,  against  the  sale,  and  Section  1255  providing  for 
service  of  the  citation  by  summons  and  by  publication,  the  County 
Court's  failure  to  allow  the  parties  cited  10  days  after  the  service 
of  notice  in  which  to  make  an  appearance  was  fatal  to  its  jurisdiction, 
and  its  order  of  sale,  made  10  days  too  soon,  was  void. 


•On  the  liability  of  the  heirs  for  obligations  of  the  ancestor,  see 
note  in  21  L.  B.  A.  89. 

On  presumption  of  innocence  in  a  civil  action,  see  note  in  33 
L.  &.  A.  (N.  S.)  841.  Eeportee. 
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Executors  and  Administrators— Bale  of  Bealty— "Proceedings  In. Rem.** 

2.  A  proceeding  to  subject  the  realty  of  a  decedent  to  the  payment 
of  his  debts  is  not  a  "proceeding  in  rem,"  and  is  not  even  a  common- 
law  proceeding,  but  is  purely  statutory. 

Descent  and  Distribution— Title  of  Heir  — Debts  of  Decedent- 
Statute. 

3.  Under  Section  7348,  L.  O.  L.,  providing  that  the  property  of 
a  decedent  shall  descend  on  the  heirs,  subject  to  the  debts  of  the 
decedent,  and  Section  1185,  entitling  an  administrator  to  the  posses- 
sion and  control  of  both  the  real  and  personal  property  until  the 
administration  is  completed,  the  heir  takes  the  title  to  the  decedent's 
real  estate,  subject  only  to  the  lien  of  such  debts  as  are  proved 
against  the  estate,  and  which  the  personal  property  is  insufficient  to 
pay. 

[As  to  implied  power  of  executor  to  sell  real  estate  of  testator, 
see  note  in  Ann.  Cas.  1916D,  410.] 

Descent  and  Distribution— Title  of  Heir— Sale  for  Debts. 

4.  The  interest  of  the  heir  in  the  real  estate  of  a  decedent,  bur- 
dened with  the  debts  of  the  decedent,  is  a  valuable  property  right; 
and,  when  it  is  attempted  by  statutory  means  to  deprive  him  thereof 
the  procedure  pointed  out  by  the  statutes  should  at  least  be  substan- 
tially followed. 

Executors  and  Administrators — 'Due  Process  of  Law^ — ^Deprivation 
of  Property— Administration  of  Estates— Curative  Statute. 
6.  The  County  Court's  order  for  an  administrator's  sale  of  realty, 
made  10  days  earlier  than  allowed  by  Sections  1254,  1255,  L.  O.  L., 
providing  for  notice  to  heirs,  etc.,  and  void  for  such  defect  in  its 
jurisdiction,  was  not  cured  or  validated  by  Laws  of  1907,  page  330, 
Section  3  (Section  7156,  L.  O.  L.),  or  Laws  of  1913,  page  752,  Sec- 
tion 3,  in  terms  curing  such  defect,  if  the  legislature  had  the  power 
to  cure  it,  since  to  give  the  acts  a  curative,  validating  effect  would 
divest  the  title  of  the  heirs  without  notice  in  an  attempt  to  take  away 
their  property  and  to  vest  and  confirm  it  in  the  purchaser,  without 
"due  process  of  law,"  which  means  a  course  of  legal  proceedings  ac- 
cording to  the  rules  and  principles  which  have  been  established  in 
our  system  of  jurisprudence  for  the  protection  and  enforcement  of 
private  rights,  and  which,  whenever  necessary  for  the  protection  of 
the  parties,  must  give  them  an  opportunity  to  be  heard  respecting 
the  justice  of  the  judgment  sought. 

Executors  and  Administrators  —  Administrator's  Sale  —  Invalidity  — 
Purchaser's  Lien  for  Purchase  Price. 

6.  On  holding  an  administrator's  sale  void  for  want  of  the  court's 
jurisdiction  to  order  sale,  the  court  properly  gave  the  purchaser  a 
lien  upon  the  property  for  what  he  had  paid,  and  for  all  taxes  which 
had  been  paid,  with  legal  interest  thereon. 

Courts — ^Probate  Courts — County  Court. 

7.  The  County  Court  sitting  in  probate  acts  judicially. 

Executors  and  Administrators— Sale  of  Land— Judicial  Sale. 

8.  An  administrator's  sale  of  land  by  order  of  the  probate  court 
to  pay  debts  of  the  estate  is  a  "judicial  sale." 
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Execnton  and  Admlnistratorti— IlmiUtion  of  Action— Setting  Aside 
Administrator's  Sale. 

9.  Laws  of  1907,  page  330,  Section  3  (Section  7156,  L.  O.  L),  pro- 
Tiding  that  when  anj  real  estate  of  a  decedent  has  been  sold  by  an 
administrator  under  order  of  the  County  Court  and  the  purchaser 
shall  have  paid  the  purchase  money  and  the  ssie  shall  have  been  made 
in  good  faith  for  the  payment  of  debts  against  the  estate  and  shall 
have  been  confirmed  by  the  County  Court,  it  shall  be  confirmed,  not- 
withstanding any  irregularities  or  defects  in  the  proceeding  prior 
to  the  sale,  does  not  operate  as  a  statute  of  limitations  against  the 
heirs  of  a  decedent  whose  land  was  sold  by  his  administrator,  so  aa 
to  bar  their  suit  to  set  aside  the  administrator's  sale,  not  brought 
within  5  years  from  the  sale,  as  it  is  beyond  the  power  of  the  legis- 
lature to  transfer  the  owner's  title  to  the  purchaser  by  lapse  of  time 
alone. 

Property— Wild  Land— Oonstmctive  Possession. 

10.  The  constructive  possession  of  wild  land  not  in  the  actual  pos- 
session of  anyone  must  be  in  the  person  holding  the  legal  title. 

DlYorce  —Validity— Presumption  and  Burden  of  Proof. 

11.  In  a  suit  by  the  heirs  of  a  decedent  to  quiet  title  to  certain 
real  property  as  against  the  purchasers  at  the  administrator's  sale, 
who  also  claimed  under  an  assignment  of  the  dower  right  of  the 
widow  of  the  decedent,  evidence  held  not  sufficient  to  overcome-  the 
presumption  of  regularity  appearing  on  the  face  of  the  decree, 
whereby  the  decedent  obtained  a  divorce  before  marrying  a  second 
wife. 

ETldence— Presumption  of  Innocence. 

12.  A  person  is  to  be  presumed  innocent  of  wrong  until  that  pre- 
sumption is  overcome  by  evidence. 

Costs-— Appeal— Prevailing  Party. 

13.  Where  both  parties  to  a  suit  appealed  and  both  failed  on  their 
appeal,  neither  party  would  recover  costs  in  the  appellate  court. 

ON  FIRST  REHEARING. 

Time — Computation- IHiys — Publication  of  Notice— Tour  Weeks  and 
Ten  IHtys.** 

14.  In  probate  proceedings  to  sell  lands  under  Section  1254, 
L.  O.  L.,  providing  that  citation  shall  issue  to  heirs  to  appear  not 
less  than  10  days  after  service,  and  Section  1255,  requiring  4  weeks' 
service  by  publication  on  unknown  nonresident  heirs,  the  4  weeks 
and  10  days  mean  38  days,  to  be  computed  by  excluding  the  first 
day  of  publication  and  including  the  day  upon  which  the  order  of 
sale  is  made,  and  an  order  made  less  than  38  days  after  the  first 
day  of  publication  is  premature. 

Judgment— Defects  and  Irregularities— Collateral  Attack. 

15.  Where  a  defendant  in  a  civil  action  is  personally  served  with 
summons  and  complaint  requiring  him  to  appear  and  answer  at  a 
specified  time  and  place,  if  judgment  be  prematurely  rendered  against 
him  he  can  have  the  irregularities  corrected  by  appearance  and  mo- 
tion on  return  day,  but  if  he  fails  to  so  move  and  offers  no  excuse 
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for  his  delay,  he  is  bound  bj  the  judgment,  which,  though  yoidable, 
cannot  be  collaterally  assailed. 

Jndgment— Defects— Collateral  Attack. 

16.  When  complete  service  by  publication  is  made  of  process,  and 
before  return  day  the  relief  sought  is  granted,  the  party  affected 
thereby  may,  under  Section  59,  L.  O.  L.,  at  any  time  within  a  year 
from  the  entry  of  judgment,  be  allowed  to  defend  on  terms  that  may 
be  just,  but  such  judgment  is  voidable  only,  and  not  subject  to  col- 
lateral attack,  and  is  conclusive,  unless  set  aside  within  the  time 
limited. 

Executors  and  AdministratoiB — Order  to  Sell  Beal  Estate — Service  of 
Publication. 

17.  In  probate  proceedings  to  sell  lands  where  administrator  was 
not  charged  with  fraud  or  negligence  in  publication  of  citation  to  non- 
resident heirs,  a  license  to  sell  made  less  than  38  days  after  date  of 
first  publication  and  so  premature  under  Sections  1254,  1255,  L.  O.  L., 
held  not  void,  but  merely  voidable,  and  not  subject  to  collateral 
attack. 

ON  SECOND  EEHEABINa. 

Jndgment—Oollateral  Attack. 

18.  An  order  of  the  County  Court,  sitting  for  the  transaction  of 
probate  business,  directing  a  sale  of  land  belonging  to  the  estate  of  a 
decedent,  could  not  be  attacked  in  a  suit  to  quiet  title  to  the  land. 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.    Statement  by  Mb.  Justice  McBbidb. 

This  is  a  suit  to  quiet  title  to  certain  real  property  in 
Coos  County,  Oregon.  The  plaintiffs  Stadelman  and 
Fletcher  are  the  children  of  Charles  W.  Fletcher,  who 
died  in  Coos  County,  in  January,  1897,  and  the  other 
plaintiff  claims  a  half  interest  in  the  property  by  virtue 
of  a  deed  from  Mrs.  Stadelman  and  her  brother  to  him. 
The  facts  are  these:  In  September,  1856,  Charles  W. 
Fletcher  was  married  to  Lucinda  Hines,  in  the  state  of 
Wisconsin,  and  thereafter  removed  with  her  to  Sheboy- 
gan Falls,  Wisconsin.  Minnie  Ewia,  now  Mrs.  Stadel- 
man, and  Henry  Hines  Fletcher,  who  claim  to  be  the  sole 
heirs  of  Charles  W.  Fletcher,  which  claim  is  abundantly 
supported  by  the  testimony,  were  bom  at  Sheboygan. 
The  Fletchers  finally  separated,  Mrs.  Fletcher  living  at 
Sheboygan,  and  her  husband  working  in  a  sawmill 
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some  thirty  miles  distant.  The  cause  of  the  separa- 
tion is  not  clearly  shown,  but  the  testimony  is  to  the 
effect  that  in  1874  or  1875  Fletcher  came  to  Coos  Bay, 
and  it  does  not  appear  therefrom  that  he  ever  returned 
to  Wisconsin,  except  from  some  circumstances  con- 
nected with  a  divorce  from  his  wife,  which  will  be 
noticed  hereafter.  About  1869  or  1870  Mrs.  Fletcher 
left  Wisconsin  and  lived  for  a  time  with  a  relative  in 
Minnesota,  going  from  there  to  Kansas  City,  Missouri, 
and  later  to  St.  Louis,  where  she  was  residing  at  the 
time  of  her  death,  which  occurred  in  October,  1910. 
In  1877  Fletcher  secured  a  divorce  from  his  wife  in  a 
Michigan  Circuit  Court.  The  service  was  by  publica- 
tion and  the  proceedings  seem  to  be  regular  on  their 
face.  There  is  a  certified  copy  of  an  aflSdavit  for  pub- 
lication of  summons  signed  by  Fletcher  and  sworn  to 
before  a  Wisconsin  justice  of  the  peace.  The  com- 
plaint is  also  verified  by  him  before  a  justice  of  the 
peace  of  Sheboygan,  Wisconsin.  Witnesses  who  knew 
Fletcher  intimately  testify  that  they  never  knew  him  to 
go  east  after  he  first  came  to  Coos  County,  and  think 
it  improbable  that  he  ever  did  so.  The  complaint  in  the 
Wisconsin  divorce  suit  alleged,  among  other  matters, 
that  the  plaintiff  therein  had  resided  in  that  state  for 
more  than  one  year  next  preceding  the  commencement 
of  the  suit  and  stated  all  the  necessary  jurisdictional 
facts.  In  1882  Fletcher  was  married  to  Maggie  E. 
Hendricks,  with  whom  he  lived  until  the  date  of  his 
death.  Subsequently  upon  petition  of  Maggie  Fletcher 
and  John  F.  Hall,  Hall  was  duly  appointed  adminis- 
trator of  the  estate.  The  petition  was  regular  in  all 
respects  and  alleged  that  the  next  of  kin  were  Maggie 
Fletcher,  his  widow,  and  Henry  and  Minnie  Fletcher, 
his  children,  whose  residence  it  was  claimed  was  un- 
known to  petitioner,  but  was  believed  to  be  somewhere 
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in  the  state  of  Michigan.  Thereafter  the  administra- 
tion of  the  estate  proceeded  regularly  until  June  6, 
1902,  when  the  administrator  filed  a  petition  showing 
the  total  receipts  and  disbursements  up  to  that  date, 
which  indicated  that  there  were  then  unpaid  claims 
against  the  estate,  including  costs  of  administration, 
amounting  to  $740.94,  and  there  was  on  hand  $228.75, 
leaving  a  deficiency  of  $512.19,  and  asking  for  an  order 
to  sell  so  much  of  the  real  property  as  might  be  neces- 
sary to  pay  the  remaining  debts  and  expenses  of  admin- 
istration. Whereupon  the  court,  on  June  6, 1902,  made 
the  following  order: 

**In  the  Matter  of  the  Estate  of  C.  W.  Fletcher, 

Deceased. 
**John  F.  Hall,  administrator  of  the  above-entitled 
estate,  having  filed  his  petition  herein  praying  for  an 
order  of  this  court,  authorizing  the  sale  of  the  real 
estate  or  a  portion  of  the  same  belonging  to  said  es- 
tate, aild  it  appearing  from  said  petition  that  it  is 
necessary  to  sell  the  whole  or  some  portion  of  the  real 
estate  of  said  decedent  to  pay  the  charges  of  adminis- 
tration of  decedent's  estate;  that  the  names  of  next 
of  kin  or  heirs  at  law  of  said  deceased  are  as  follows : 
Maggie  Fletcher  (now  Young)  widow,  residing  at 
Windling,  Lane  County,  Oregon,  Henry  Fletcher,  a 
son,  whose  age  and  place  of  residence  is  unknown, 
Minnie  Fletcher  a  daughter,  whose  age  and  place  of 
residence  is  unknown ;  it  is  therefore  hereby  ordered  by 
this  court  that  the  said  Maggie  Fletcher  (now  Young), 
Henry  Fletcher,  and  Minnie  Fletcher,  heirs  at  law  of 
said  deceased,  and  all  others  unknown,  and  all  persons 
interested  in  said  estate,  appear  before  the  county 
court  of  Coos  County,  Oregon,  at  the  Court  House  at 
Coquille  City,  in  Coos  County,  Oregon,  on  the  14th  day 
of  July,  1902,  and  show  cause  if  any,  why  an  order 
should  not  be  granted  said  administrator  to  sell  so 
much  of  the  real  estate  belonging  to  said  deceased  as 
shall  be  necessary  to  pay  the  claims  against  said  estate, 
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the  expenses  of  administration,  and  expenses  of  mak- 
ing such  sale.  And  it  appearing  to  the  court  that  the 
place  of  residence  of  said  Henry  Fletcher  and  Minnie 
Fletcher  is  unknown,  it  is,  therefore,  ordered  that  a 
citation  be  published  in  the  'Coos  Bay  News,'  a  weekly 
newspaper,  printed  and  published  at  Marshfield,  Coos 
County,  Oregon,  four  weeks  successively,  requiring  the 
same  Henry  Fletcher  and  Minnie  Fletcher,  and  all 
others  unknown,  and  persons  interested  in  said  estate, 
to  appear  on  said  16th  day  of  July,  1902,  at  the  Court 
House  in  Coquille  City,  Coos  County,  Oregon,  to  show 
cause,  if  any,  why  the  prayer  of  the  petitioner  should 
not  be  granted. 

**L.  Hablockeb,  Judge.*' 

Upon  this  order  a  citation  was  published  reciting  the 
order  and  requiring  the  heirs  and  all  persons  interested 
to  appear  on  July  16,  1902,  and  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  The 
citation  was  published  for  four  weeks,  and  upon  the  re- 
turn day  a  hearing  was  had  and  the  order  of  sale 
granted.  The  property  was  bid  in  by  one  August  Nel- 
son, a  report  of  the  sale  made  to  the  county  court  and 
duly  confirmed,  and  a  deed  made  to  the  purchaser. 
The  defendants  claim  title  by  mesne  conveyances  from 
this  purchaser  and  by  a  conveyance  from  Mrs.  Maggie 
Fletcher  (now  Young)  of  her  alleged  dower  interest  in 
the  property.  Upon  the  trial  the  court  held  the  sale 
void  as  to  the  plaintiffs,  but  decreed  that  the  purchase 
price  paid  by  defendants  and  certain  taxes  paid  by 
them  upon  the  property  should  be  a  lien  upon  the  land 
in  their  favor.  There  were  other  matters  adjudicated 
not  necessary  to  be  here  stated.  From  this  decree  de- 
fendants appeal.  Plaintiffs  also  took  a  cross  appeal 
from  that. part  of  the  decree  which  declared  Maggie 
Fletcher  (now  Maggie  Fletcher  Young),  to  have  been 
the  lawful  wife  of  Charles  W.  Fletcher,  and  the  defend- 
ants to  be  successors  to  her  dower  interest  in  tiie  estate. 
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For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Guy  C.  H.  Corliss. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Harry  G.  Hoy. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Several  defects  in  the  administrator's  sale  are 
pointed  out  by  plaintiffs,  but  we  think  none  of  them 
tatal  to  the  jurisdiction  except  one.  Sections  1254, 
1255,  L.  0.  L.,  allow  parties  cited  to  appear  and  show 
cause  against  a  proposed  sale  ten  days  after  the  ser- 
vice of  notice  in  which  to  make  an  appearance.  This 
requirement  was  not  observed  in  this  case,  and  the 
order  of  sale  was  made  ten  days  too  soon  and  is  con- 
fessedly void,  unless  certain  curative  acts  passed  by  the 
legislature  in  1907  and  1913  remedy  the  defect.  The 
act  of  1907  (Section  7156,  L.  0.  L.),  reads  as  follows: 

''When  any  real  estate  of  a  decedent  has  been  here- 
tofore, or  shall  be  hereafter,  sold  by  any  executor  or 
administrator,  under  or  by  virtue  of  any  license  or 
order  of  any  county  or  probate  court  of  this  state,  and 
the  purchaser  shall  have  paid  the  purchase  money  for 
the  same,  and  said  sale  shall  have  been  made  in  good 
faith,  in  order  to  provide  for  the  pa>Tnent  of  the  claims 
against  said  estate  (and  the  money  derived  from  such 
sale  shall  have  been  used  for  the  payment  of  such 
claim),  and  such  sales  shall  not  have  been  set  aside  by 
such  county  or  probate  court,  but  shall  have  been  con- 
firmed or  acquiesced  in  by  such  county  or  probate  court, 
and  the  period  of  five  years  shall  have  elapsed  after  the 
making  and  confirmation  of  said  sale,  then  in  such  case 
all  such  sales  shall  be  and  are  hereby  confirmed  and 
approved,  notwithstanding  any  irregularities,  defects, 
or  informalities  in  the  proceedings  prior  to  said  sale, 
and  shall  be  sufficient  to  sustain  an  executor's  or  ad- 
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ministrator's  deed  to  such  purchaser,  conveying  all  the 
right,  title,  and  interest  that  such  decedent  had  in  such 
real  property,  and  in  case  such  deed  shall  not  have 
been  or  is  not  given,  it  shall  entitle  such  purchaser  to 
such  deed,  or  if  such  deed  has  been  or  is  given,  and  if 
through  mistake  or  omission  in  said  deed,  or  defect  in 
its  execution,  the  same  shall  be  inoperative,  the  same  is 
hereby  made  sufficient  to  convey  the  title  to  the  real 
property  described  in  said  deed ;  and  when  such  facts 
shall  be  made  to  appear,  either  by  plaintiff  or  defend- 
ant, in  any  suit  in  equity  to  quiet  title  to  such  real 
property  against  the  heirs,  or  their  assigns,  of  the 
deceased  person  whose  property  shall  have  been  sold 
in  the  proper  court  for  such  suits,  then  such  court  shall 
make  its  decree  quieting  such  title,  and  when  necessary 
compelling  and  ordering  conveyances  of  the  same  to  be 
made  to  such  purchaser,  his  heirs  or  assigns,  as  if  a 
valid  contract  to  convey  said  real  property  had  been 
made  by  such  deceased  person  in  his  lifetime ;  and  no 
action  shall  be  maintained  by  such  heirs,  or  their  heirs 
or  assigns,  to  dispossess  any  such  purchaser,  his  heirs 
or  assigns,  after  the  expiration  of  five  years  from  any 
such  sale  and  confirmation  thereof." 

The  act  of  1913  (Section  3  of  Chapter  363,  Laws  of 
1913)  is  more  specific ;  reading  in  part  as  follows : 

**  When  any  real  estate  of  a  decedent  has  been  hereto- 
fore sold  by  any  executor  or  administrator  under  or 
by  virtue  of  any  license  or  order  of  any  county  or  pro- 
bate court  of  this  state  and  the  purchaser  shall  have 
paid  the  purchase  money  for  the  same  and  said  sale 
shall  have  been  made  in  good  faith  and  such  sale  shall 
not  have  been  set  aside  by  such  county  or  probate  court, 
but  shall  have  been  confirmed  or  acquiesced  in  by  such 
county  or  probate  court,  and  the  period  of  one  year 
shaU  have  elapsed  after  the  confirmation  of  such  sale, 
then  in  such  case,  such  sale  shall  be  and  is  hereby  con- 
firmed and  approved,  notwithstanding  that  10  days 
shall  not  have  elapsed  or  expired  since  the  service  by 
publication  of  the  citation,  or  any  other  irregularities, 
defects,  or  informalities  in  any  application  for  such 
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license  or  order,  or  in  the  issuance  or  service  of  cita- 
tion or  in  any  other  proceedings  prior  to  such  sale, 
and  shall  be  sufficient  to  sustain  an  executor's  or  admin- 
istrator's deed  to  such  purchaser  conveying  all  the 
right,  title  and  interest  that  said  decedent  had  in  such 
real  property,  and  in  case  such  deed  shall  not  have  been 
given  it  shall  entitle  such  purchaser  to  such  deed,  or  if 
such  deed  has  been  or  is  given  and  is  in  any  way  de- 
fective, the  same  is  hereby  declared  sufficient  to  convey 
the  title  to  the  real  property  described  in  such  deed. " 

The  remainder  of  the  section  contains  substantially 
the  same  provisions  as  Section  7156,  supra.  On  behalf 
of  defendants  it  is  urged  in  a  brief  and  argument,  ex- 
hibiting much  research  into  the  authorities,  that  the 
proceeding  to  subject  the  real  property  of  a  decedent 
to  the  payment  of  debts  by  an  administrator's  sale  is 
purely  a  proceeding  in  rem;  that  it  was  competent  for 
the  legislature  to  have  provided  in  the  first  instance 
that  such  sales  could  be  made  without  notice  to  the 
heir,  and  such  being  the  case  that  the  legislature  can 
by  a  curative  act  heal  any  defect  arising  from  a  want 
of  compliance  with  any  requirement  of  a  statute  which 
it  could  lawfully  have  omitted  in  the  first  place.  In  dis- 
cussing this  branch  of  the  subject  we  are  naturally  led 
to  first  consider  how  far  with  reference  to  our  statute 
the  proceedings  in  an  administrator's  sale  are  in  rem 
and  to  what  extent  they  are  in  personam.  One  of  the 
leading  cases  on  this  subject  is  Grignon's  Lessee  v. 
Astor,  43  U.  S.  (2  How.)  318  (11  L.  Ed.  283),  wherein 
a  statute  of  Michigan  provided  that  when  the  goods 
and  chattels  of  a  person  deceased  should  not  be  suffi- 
cient to  pay  his  debts,  upon  representation  thereof,  and 
the  same  being  made  to  appear  to  the  supreme  judicial 
court  or  to  the  county  court,  said  courts  should  be 
authorized  to  license  the  executor  or  administrator  to 
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sell  real  estate  so  far  as  necessary  to  satisfy  the  same. 
Another  section  of  the  act  provided  that  ''every  repre- 
sentation made  as  aforesaid  shall  be  accompanied  by 
a  certificate  from  the  judge  of  probate,"  the  contents 
of  which  are  particularly  described.  It  also  provided 
that  the  court,  previous  to  passing  on  the  representa- 
tion, should  cause  due  notice  to  be  given  to  all  parties 
or  their  guardians  to  show  cause  against  the  granting 
of  the  license;  and  for  the  publication  of  such  notices 
for  three  weeks  in  some  newspaper.  The  adminis- 
trator by  its  terms  was  required  to  post  notices  of  the 
sale  for  thirty  days  preceding  the  same.  The  plaintiff 
brought  ejectment  claiming  under  the  heirs  of  Grignon. 
The  defendant  asserted  title  by  virtue  of  an  admin- 
istrator's sale  and  deed  and  introduced  the  order  of 
sale,  license  to  sell,  and  said  deed.  It  was  stated  in 
defendant's  brief: 

**The  plaintiff  did  not  attempt  by  any  evidence 
directly  to  impeach  the  proceedings,  by  showing  want 
of  notice,  want  of  evidence,  want  of  strict  conformity  to 
law,  although  Paul  Grignon,  the  administrator,  and 
Augustine  Grignon,  the  purchaser,  had  both  united  to 
defeat  the  sale  under  the  order  by  a  subsequent  con- 
veyance, and  were  both  produced  as  witnesses  for  the 
plaintiff." 

As  to  the  jurisdiction,  the  Supreme  Court  held : 

''No  other  requisites  to  the  jurisdiction  of  the  County 
Court  are  prescribed  than  the  death  of  Grignon,  the 
insufficiency  of  his  personal  estate  to  pay  his  debts, 
and  a  representation  to  the  County  Court  where  he 
dwelt  or  his  real  estate  was  situate,  making  these  facts 
appear  to  the  court." 

The  opinion  then  suggests  that  the  papers  showing 
the  facts  upon  which  orders  of  this  kind  are  made  are 
frequently  lost  or  mislaid,  and,  in  effect,  holds  that  the 
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jurisdiction  having  once  attached  by  the  filing  of  a 
petition,  regular  upon  its  face,  and  an  order  and  license 
having  been  made,  compliance  with  the  other  statutory 
requirements  will  be  presumed.  Among  other  things, 
the  court  observes : 

''But  though  the  order  of  the  court  sets  forth  no 
facts  on  which  it  was  founded,  the  license  to  the  admin- 
istrator is  full  and  explicit  showing  what  was  con- 
sidered and  adjudicated  on  the  petition  and  evidence, 
and  that  every  requisition  of  the  law  had  been  complied 
with  before  the  order  was  made,  by  proof  of  the  exist- 
ence of  all  the  facts  on  which  the  power  to  make  it  de- 
pended/' 

The  sum  and  substance  of  the  whole  case  is  that  in 
the  absence  of  proof  to  the  contrary,  and  order  of  a 
probate  court  to  sell  realty,  accompanied  by  its  license 
reciting  compliance  with  all  the  jurisdictional  require- 
ments, will  be  taken  as  absolute  verity.  Herein  that 
case  differs  from  the  one  at  bar  where  the  record  itself 
discloses  an  absolute  failure  on  the  part  of  the  admin- 
istrator and  the  court  to  comply  with  an  important  jur- 
isdictional requirement  in  the  matter  of  giving  notice 
to  absent  heirs.  In  the  case  cited,  the  court  assumed 
that  notice  had  been  given.  In  the  case  at  bar,  it  aflSrm- 
atively  appears  and  is  admitted  that  legal  notice  had 
not  been  given.  In  a  dictum,  which  seems  wholly  out- 
side the  question  actually  involved,  the  court,  following 
the  case  of  M^Pherson  v,  Cunliff  et  al.,  11  Serg.  &  E. 
(Pa.)  432  (14  Am.  Dec.  642),  holds  that  in  a  proceeding 
to  sell  realty  to  pay  the  debts  of  an  intestate  there  are 
no  adversary  parties ;  but  the  proceeding  is  in  rem  and 
analogous  to  proceedings  in  admiralty,  where  the 
seizure  of  the  res  is  supposed  to  give  notice  to  all  the 
world  of  the  pendency  of  the  suit.  The  parallel  is  not 
a  happy  one.    A  ship,  for  instance,  is  usually  in  charge 
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of  some  person  having  either  a  property  interest  or  an 
interest  in  her  use  and  always  representing  her  owners. 
The  constructive  possession  by  the  administrator  of  a 
tract  of  land  situated  in  a  distant  state  which,  as  in  this 
instance,  is  in  the  actual  possession  of  nobody,  is  surely 
not  such  that  infant  or  resident  heirs  should  be  deemed 
to  have  constructive  notice  of  a  proceeding  to  subject 
their  inheritance  to  the  payment  of  alleged  debts  of 
their  ancestor;  and  this  is  particularly  the  case  where 
the  law  has  expressly  prohibited  the  administrator 
from  disposing  of  their  property  without  notice  to 
them.  The  Pennsylvania  case  cited  by  Mr.  Justice 
Baldwin  in  the  opinion  just  quoted,  does,  in  fact,  hold 
that  the  proceedings  in  the  Orphan  *s  Court  of  Pennsyl- 
vania for  the  sale  of  lands  by  an  administrator  are  in 
the  nature  of  a  proceeding  in  rem,  but  it  nowhere  in- 
timates that  any  statutory  requirement  necessary  to 
authorize  a  sale  or  to  bring  the  parties  into  court  may 
be  dispensed  with.  It  merely  holds  that  after  a  lapse 
of  many  years  the  courts  would  presume  that  the  re- 
quirements of  the  statute  had  been  complied  with; 
saying: 

'*  Whenever  the  sales  are  called  in  question,  we  find 
the  courts  declaring  that  these  irregularities  must  be 
overlooked;  after  a  lapse  of  years,  all  must  be  pre- 
sumed to  have  been  solemnly  transacted.  *  *  The 
presumption  always  is,  that  they  were  regular,  and  it 
lies  on  the  party  impugning  them  to  show  their  irreg- 
ularity. *  *  A  purchaser  is  not  bound  to  look  into 
all  the  circumstances,  nor  to  go  through  all  the  pro- 
ceedings from  beginning  to  end;  on  the  contrary,  the 
general  impression  the  decisions  give  is  this,  that  a 
purchaser  has  a  right  to  presume  that  the  court  have 
taken  the  necessary  steps  to  investigate  the  rights  of 
the  parties,  and  that  it  has,  on  that  investigaion,  prop- 
erly decreed  a  sale.  Then  he  is  to  see  that  all  proper 
parties  are  before  the  court;  and  he  is  further  to  see 
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that  in  taMng  the  conveyance,  he  takes  a  title  that  can- 
not be  impeached  aliimde;  and  he  has  no  right  to  call 
on  the  court  to  protect  him  from  a  title,  not  at  issue  in 
the  cause.'* 

1.  So  it  would  seem  that  whether  we  treat  an  admin- 
istrator's sale  as  a  proceeding  in  rem  or  in  personam, 
a  failure  to  bring  the  interested  parties  into  court  when 
the  statute  requires  this  to  be  done  is  fatal  to  the  juris- 
diction. In  Furth  v.  United  States  Mortgage  d  Trust 
Co.,  13  Wash.  73  (42  Pac.  523),  it  was  held  that  the  ad- 
ministration of  an  estate  was  a  proceeding  in  rem  and 
that  a  citation  directed  to  ''all  persons  interested" 
without  giving  the  names  of  the  heirs,  being  within  the 
terms  of  the  statute,  was  sufficient  to  give  the  court 
jurisdiction.  It  was  further  held  that  where  the  stat- 
ute required  that  the  notice  should  be  published  in  such 
paper  as  the  court  should  designate,  and  the  order 
made  by  the  court  failed  to  designate  a  particular 
paper,  proof  that  the  notice  had  been  published  reg- 
ularly in  a  newspaper  of  general  circulation  was  suffi- 
cient; the  omission  to  designate  the  particular  paper 
being  a  mere  irregularity  not  going  to  the  jurisdiction. 
It  is  safe  to  say  that  if  it  had  appeared  that  the  notice 
had  not  been  published  at  all,  or  had  required  the  party 
to  appear  within  a  time  short  of  that  required  by  law 
and  the  hearing  and  order  of  sale  had  been  made  with 
such  defects,  the  same  court  would  have  held  it  invalid 
for  want  of  jurisdiction  in  the  probate  court  to  make 
it.  In  re  Smith's  Estate,  188  Pa.  222  (41  Atl.  542), 
it  was  held  that  notice  of  application  by  an  executor 
to  sell  the  real  estate  of  a  decedent  for  the  purpose  of 
paying  debts  need  not  be  served  upon  the  heirs,  and 
the  same  is  held  in  a  number  of  Pennsylvania  cases, 
notably:  Murphy's  Appeal,  8  Watts  &  S.  (Pa.)  165; 
Weaver's  Appeal,  19  Pa.  St.  416 ;  West  Hickory  Mining 
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Association  v.  Reed,  80  Pa.  St.  38.  The  reason  given 
for  this  holding  is  that  there  is  no  statute  in  Pennsyl- 
vania requiring  such  notice.  Although  not  cited  in 
the  opinion  it  is  evident  that  these  cases  all  hark  back 
to  M'Pherson  v.  Cunliff,  supra,  wherein  it  is  held  that 
the  proceeding  is  strictly  in  rem;  and  where  the  law 
does  not  prescribe  notice  the  courts  will  not  require  it. 
These  cases  have  been  followed  in  other  states,  in  some 
to  the  extent  of  holding  that  statutes  requiring  notice 
may  be  disregarded  by  the  courts  without  rendering  a 
sale  void ;  but  the  conclusions  of  the  courts  of  this  state 
and  the  recent  decisions  of  a  majority  of  the  states  are 
to  the  effect  that  such  a  sale  is  absolutely  a  nullity: 
Fiske  V.  Kellogg,  3  Or.  503;  Smith  v.  Whiting,  55  Or. 
393  (106  Pac.  791) ;  Marks  y.WUson,  72  Or.  5  (143  Pac. 
906).  In  fact,  counsel  for  defendant  does  not  question 
this  proposition  and  discusses  it  only  with  reference  to 
the  effect  of  the  curative  statutes  referred  to.  His 
proposition  may  be  stated  briefly  thus:  (1)  The  sale 
was  void  for  want  of  service  of  a  citation  upon  the 
heirs.  (2)  Being  a  proceeding  in  rem  the  legislature 
might  have  dispensed  with  service  of  citation  in  the 
first  instance.  (3)  What  the  legislature  might  have 
originally  dispensed  with  it  can  cure  by  subsequent  leg- 
islation. (4)  It  has  so  legislated,  and,  therefore,  de- 
fendants^ title  is  now  perfect.  The  first  proposition 
being  conceded  need  not  be  discussed. 

2, 3.  The  answer  to  the  second  is  that  in  this  state 
proceedings  to  subject  the  realty  of  a  decedent  to  the 
pajTnent  of  debts  are  not  proceedings  in  rem.  They 
are  not  even  common-law  proceedings,  but  purely  stat- 
utory. At  common  law  the  real  property  of  a  de- 
cedent could  not  be  subjected  to  his  simple  contract 
debts.    It  descended  directly  to  the  heir,  and  in  case 
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of  deficiency  of  personal  property  such  creditors  could 
not  collect  the  debts:  11  Am.  &  Eng.  Enc.  Law  (2  ed.), 
838.  To  remove  this  injustice  of  the  common  law, 
Oregon,  as  well  as  most  of  the  states  of  the  Union, 
enacted  a  statute  providing  that  such  property  should 
descend  to  the  heir  subject  to  the  debts  of  the  decedent : 
Section  7348,  L.  0.  L.  It  being  found  that  possession 
by  the  heir  during  administration  was  attended  with 
many  inconveniences,  it  was  further  enacted  in  many 
of  the  states,  including  Oregon,  that  the  administrator 
should  be  entitled  to  the  possession  and  control  of  the 
property,  both  real  and  personal,  until  the  administra- 
tion was  completed :  Section  1185,  L.  0.  L.  It  will  be 
seen,  then,  that  under  the  statute  as  well  as  at  common 
law  the  heir  was  still  the  owner  of  the  real  estate  of  the 
decedent  subject  by  statute  only  to  the  lien  of  such 
debts  as  might  be  proved  against  the  estate  and  not 
solvable  from  personalty  and  to  the  temporary  posses- 
sion of  the  administrator  for  the  purpose  of  adminis- 
tration. Having  thus  impressed  upon  the  property  of 
the  heir  a  special  burden  or  liability  unknown  to  the 
common  law,  the  statute  prescribed  the  mode  by  which 
that  liability  should  become  fixed  and  the  realty  dis- 
posed of  to  extinguish  it.  It  recognizes,  as  it  should, 
the  fact  that  the  actual  fee  and  ownership  of  the  prop- 
erty is  in  the  heir,  and  by  way  of  giving  him  his  day 
in  court  requires  that  a  petition  shall  be  filed  showing: 
(1)  The  amount  of  sales  of  personal  property;  (2)  the 
charges,  expenses,  and  claims  still  unsatisfied;  (3)  a 
description  of  the  property  and  its  probable  value,  and 
the  amount  and  nature  of  the  liens  thereon;  (4)  the 
names,  ages,  and  residence  of  the  heirs  so  far  as  known, 
and  other  particulars  not  necessary  here  to  mention. 
Then  it  requires  that  a  citation  shall  issue,  and  in  cer- 
tain cases,  like  the  present,  it  is  required  that  it  shall 
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be  published  for  not  less  than  four  weeks,  and  a  notice 
to  the  heir  to  appear  within  ten  days  after  the  service 
of  the  citation  to  show  cause  against  the  prayer  of  the 
petition. 

4.  The  interest  of  the  heir  in  the  real  estate  of  his 
ancestor  is  a  valuable  property  right.  The  land  is  his 
burdened  only  with  the  debts  of  his  ancestor,  and  when 
it  is  attempted  by  statutory  means  to  deprive  him 
of  his  property,  the  procedure  pointed  out  by  stat- 
ute should  be  at  least  substantially  followed.  It  may 
well  be  questioned  whether  since  the  adoption  of  the 
Fourteenth  Amendment  to  the  Constitution  it  is  com- 
petent for  the  legislature  to  pass  any  law  thaKwould 
deprive  an  heir  of  his  right  to  the  lands  of  his  ancestor 
without  notice  and  without  his  day  in  court.  It  is  true 
that  it  would  be  competent  for  it  to  pass  a  law  abolish- 
ing or  changing  the  law  of  descents,  but  so  long  as  this 
is  not  done  and  the  estate  is  permitted  to  descend  as  at 
common  law,  due  process  of  law  must  be  observed 
before  his  property  can  be  taken  from  him.  That  pro- 
ceedings for  the  sale  of  a  decedent  *s  property  are  not 
in  rem  is  settled  in  this  state  by  Fiske  v.  Kellogg, 
supra,  where  the  same  contention  was  made  as  in  the 
present  case  with  the  result  that  the  court,  adopting  the 
language  used  in  Schneider  v.  McFarland,  2  Cow.  462, 
says: 

**The  administrator  is  not,  therefore,  the  sole 
representative  of  the  real  estate  of  the  deceased  in 
these  proceedings.  He  is  the  moving  party  in  behalf 
of  the  creditors.  His  object  is  by  special  proceeding 
before  a  court  of  limited  jurisdiction  to  turn  the  real 
estate  into  personalty  with  a  view  to  the  payment  of 
debts.  The  heir  has  a  right  to  contest  his  allegations, 
and  show  that  no  such  necessity  exists.  *  *  It  is 
a  proceeding  by  which  the  infant  heir  may  be  deprived 
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of  his  inheritance,  and  to  which  he  is  an  adversary  and 
necessary  party/' 

But  in  our  view  it  is  not  important  to  speculate  upon 
the  proposition  as  to  whether  or  not  the  legislature 
might  have  dispensed  with  notice  of  the  application 
of  an  administrator  to  sell  land.  The  fact  remains 
that  it  has  not  done  so,  and  that  in  the  instance  before 
us  the  notice  to  heirs  required  by  law  was  not  given; 
and  the  sale  was  absolutely  void  for  want  of  jurisdic- 
tion in  the  court  to  order  it  made. 

5-8.  This  narrows  the  question  down  to  a  single 
proposition,  viz.:  Do  the  curative  acts  of  1913  and 
1907,  or  either  of  them,  have  the  effect  of  doing  away 
with  the  lack  of  jurisdiction  of  the  court  to  order  the 
sale  and  operate  to  confirm  or  rather  to  pass  title  to 
the  property  from  the  heirs  and  vest  it  in  the  defend- 
ants t  On  principle  it  would  seem  plain  that  they 
could  not.  Let  us  consider  first  the  act  of  1913.  It 
must  be  conceded  that  if  the  legislature  had  power  to 
cure  a  defect  of  the  character  involved  here,  that  act 
has  done  so.  We  would  then  have  this  situation :  On 
the  first  day  of  June,  1913,  plaintiffs  had  the  legal  title 
and  the  right  to  recover  from  defendants  the  property 
in  controversy,  and  this  suit  to  so  recover  it  had  been 
commenced  and  was  actually  in  progress.  On  the  2d 
of  June,  1913,  when  this  act  went  into  effect  their  title 
passed  to  defendants  and  their  cause  of  suit,  perfectly 
good  upon  the  facts,  had  been  extinguished  by  legis- 
lative fiat  so  that  in  no  event  could  they  recover  upon 
it.  This  final  analysis  of  the  effect  of  the  alleged 
curative  act,  if  it  is  valid,  suggests  to  the  average 
lawyer,  educated  in  the  atmosphere  of  respect  for 
vested  rights,  the  right  of  every  man  to  his  **day  in 
court,*'  and  the  right  to  due  process  of  law  guaranteed 
by  the  Fourteenth  Amendment,  a  proposition  so  re- 
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pugnant  that  it  wofuld  seem  at  first  glance  to  be  beyond 
discussion ;  and  were  it  not  that  many  eminent  jurists, 
including  a  venerated  and  able  justice  of  this  court, 
have  approved  curative  acts  possessing  many  of  the 
features  of  the  one  under  consideration,  and  the  fur- 
ther fact  that  it  has  been  presented  here  by  eminent 
counsel  and  argued  with  consummate  skill  and  ability, 
we  would  be  disposed  to  say,  without  further  con- 
sideration of  authorities,  that  the  act  violates  the  con- 
stitution in  that  it  attempts  to  deprive  the  plaintiffs  of 
their  land  without  due  process  of  law  and  is  a  legis- 
lative interference  with  pending  litigation  and  a  usur- 
pation of  the  judicial  power  forbidden  by  the  constitu- 
tion. 

To  consider  all  or  even  a  tithe  of  the  cases  in  which 
curative  statutes  have  been  unheld  would  be  to  write 
a  treatise  upon  that  class  of  legislation.  We  will, 
however,  consider  a  few  of  the  leading  cases  upon  the 
subject  beginning  with  Mitchell  v.  Campbell,  19  Or.  198 
(24  Pac.  455),  which  must  be  overruled  if  the  decision 
of  the  lower  court  in  the  instant  case  is  aflSrmed.  In 
that  case  the  proceedings  were  even  more  defective 
than  in  the  case  at  bar.  The  petition  stated  almost  no 
jurisdictional  facts,  but  the  court  made  an  order  di- 
recting that  a  citation  issue  to  the  heir,  and  beyond 
this  the  record  is  silent.  There  was  nothing  to  show 
that  the  citation  ever  in  fact  issued  or  was  served,  that 
any  notice  was  ever  published,  that  any  hearing  was 
had,  any  order  of  sale  made,  or  any  confirmation  of 
sale — ^nothing  but  the  petition,  order  for  citation,  and 
administrator's  deed  to  the  property.  The  supreme 
court,  speaking  through  Mr.  Chief  Justice  Thayer, 
held  the  curative  acts  of  1874  and  1878  in  many  re- 
spects similar  to  the  one  at  bar  were  sufficient  to  pass 
the  title.    The  opinion  itself  does  not  specify  the  par- 
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ticular  defects  which  the  appellant  complained  of  and 
the  briefs  are  not  clear  upon  that  subject,  but  an  ex- 
amination of  the  transcript  discloses  the  facts  to  have 
been  as  stated  above.  Now,  the  act  of  1874  only  as- 
sumed to  cure  such  sales  as  had  been  licensed  and 
approved  by  the  County  Court,  and  there  was  not  a 
particle  of  testimony  that  the  court  had  either  licensed 
or  approved  the  sale.  The  act  of  1878  only  professes 
to  legitimatize  sales  which  had  been  ^^  confirmed  or  ac- 
quiesced in  by  the  court,'*  and  yet  there  was  no  testi- 
mony as  to  any  confirmation  or  acquiescence.  The 
case  was  reversed  on  another  ground,  but  the  opinion 
bears  the  earmarks  of  a  very  cursory  examination  of 
the  law  and  the  facts. 

As  to  the  law  the  learned  justice  followed  the  case 
of  Wilkinson  v.  Leland,  2  Pet.  627  (7  L.  Ed.  542), 
which  went  to  the  Supreme  Court  of  the  United  States 
from  the  state  of  Bhode  Island,  and  arose  in 
this  wise:  In  1787  one  Jonathan  Jenckes,  a  resident 
of  New  Hampshire,  died  in  that  state  leaving  property 
there  and  also  property  and  many  debts  in  the  state 
of  Bhode  Island.  Cynthia  Jenckes,  his  wife,  was  his 
New  Hampshire  executrix.  Without  being  appointed 
executrix  in  Rhode  Island  she  applied  to  a  probate 
court  in  that  state  for  a  license  to  sell  the  Bhode  Island 
realty  for  the  purpose  of  paying  debts,  and  the  license 
was  granted.  The  land  was  sold  by  her  under  this 
license,  but  the  purchaser  being  doubtful  as  to  her 
authority  to  sell  under  the  circumstances  she  cove- 
nanted to  apply  to  the  legislature  of  Rhode  Island  for 
an  act  confirming  the  sale,  which  she  did  and  the  act 
was  passed.  Thirty-six  years  afterward  Leland  as 
successor  to  Jenckes'  heirs  brought  ejectment  against 
Wilkinson,  who  succeeded  to  the  title  made  by  the 
executrixi  to  recover  the  property,  claiming  that  the 
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deed  of  the  executrix  being  void  the  act  of  the  Rhode 
Island  legislature  was  also  ineffectual-  Being  de- 
feated in  the  Circuit  Court,  the  case  went  on  a  writ 
of  error  to  the  Supreme  Court.  There  was  certainly 
no  lack  of  talent  in  the  case,  as  Daniel  Webster  was 
one  of  counsel  for  the  plaintiff  in  error  and  William 
Wirt  was  of  counsel  for  the  defendant,  and  Mr.  Justice 
Stoby  rendered  the  opinion,  which  held  that  the  legis- 
lature of  Rhode  Island  had  ample  power  to  pass  the 
act  and  that  it  violated  no  provision  of  the  Constitution 
of  the  United  States  and  disturbed  no  vested  right; 
but  it  is  to  be  noted  that  Rhode  Island  at  that  time 
had  no  constitution,  as  its  fundamental  law  was  a  char- 
ter from  the  British  crown  giving  it  the  same  right 
of  legislation  possessed  by  the  British  Parliament.  We 
use  the  language  of  counsel  for  the  defendant  in  error  : 

**Acts  authorizing  foreign  executors  to  sell  real  es- 
tate, and  acts  confirming  void  deeds,  have  been  passed, 
ever  since  the  settlement  of  the  state.  Having  no 
written  constitution,  usage  is  the  law  of  Rhode  Island. 
The  papers  in  the  case  clearly  show  that  the  legis- 
lature of  that  state  has  always  exercised  supreme  leg- 
islative, executive,  and  judicial  power  (citing  a  great 
number  of  instances  where  judicial  power  had  been 
exercised  by  the  legislature)-  There  is  an  executive 
magistrate,  but  he  is  totally  destitute  of  executive 
power.  He  cannot  pardon  the  slightest  offense;  he 
has  no  veto  on  legislation;  and  he  cannot  appoint  a 
single  officer  in  the  state ;  all  the  executive  powers  are 
exercised  by  the  legislature.  So  of  its  judicial  powers. 
We  have  courts  acting  under  standing  laws;  but  one 
of  those  standing  laws  authorizes  the  legislature,  upon 
a  petition  for  a  new  trial,  to  set  aside  judgments  at 
its  pleasure.  Originally,  the  legislature  was  the  only 
court  in  the  state ;  it  exercised  common  law,  chancery, 
probate,  and  admiralty  jurisdiction.  Its  chancery 
jurisdiction  it  has  never  parted  with.  It  is  the  best 
court  of  chancery  in  the  world.    Its  probate  power, 
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though  conferred  upon  inferior  courts,  has  always 
been  exercised  concurrently  with  them.*' 

We  cite  this  excerpt  to  show  how  inapplicable  the 
case  of  Wilkinson  v.  Leland  is  to  a  case  arising  under 
our  Constitution.  There  was  a  case  occurring  where 
there  was  no  Constitution,  no  separation  of  the  legis- 
lative and  judicial  powers,  no  restraint  upon  legis- 
lation, except  those  which  the  court  might  assume  were 
the  necessary  restrictions  of  a  republican  form  of 
government.  Here  we  have  the  Fourteenth  Amend- 
ment prescribing  that  no  state  shall  deprive  any  per- 
son of  his  property  without  due  process  of  law.  We 
have  in  our  state  Constitution  a  separation  of  the  ex- 
ecutive, legislative,  and  judicial  power  and  a  prohibi- 
tion against  officers  of  one  of  these  departments  exer- 
cising the  power  of  any  other.  We  have  a  constitutional 
provision  giving  to  the  Coimty  Court  the  powers  inci- 
dent to  probate  courts,  and  in  addition  to  this  we  have 
general  laws  prescribing  the  procedure  of  these  courts 
and  specifying  just  what  shall  give  them  authority 
to  divest  the  heir  of  an  estate  of  his  property  in  favor 
of  the  claims  of  creditors.  If  all  these  wise  restric- 
tions, which  Rhode  Island  has  now  adopted,  and  which 
the  national  government  has  foimd  necessary  to  sup- 
plement by  the  Fourteenth  Amendment,  are  to  be  dis- 
regarded it  would  be  just  as  well  to  repeal  all  restric- 
tions upon  encroachments  on  the  right  to  hold  and 
enjoy  property. 

Another  case  cited  by  Mr.  Justice  Thayeb  is  Watson 
V.  Mercer,  8  Pet.  88  (8  L.  Ed.  876).  This  arose  upon  a 
Pennsylvania  statute  validating  defective  acknowledg- 
ments of  deeds.  It  was  claimed  that  such  a  statute 
divested  antecedent  vested  rights  and  impaired  the  ob- 
ligations of  contracts.  To  this  Mr.  Justice  Story  an- 
swered : 

•S  Or.— 24 
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**As  to  the  first  point,  it  is  clear,  that  this  court  has 
no  right  to  pronounce  an  act  of  the  state  legislature 
void,  as  contrary  to  the  Constitution  of  the  United 
States,  from  the  mere  fact  that  it  divests  antecedent 
vested  rights  of  property.'^ 

As  to  the  second  point  he  held  that  the  act  did  not 
impair  the  obligations  of  a  contract,  as  it  certainly  did 
not  because  it  only  confirmed  what  the  parties  had 
themselves  attempted  to  accomplish.  Statutes  con- 
firming voluntary  contracts  of  this  character  which 
have  been  ineffectively  executed  stand  upon  an  entirely 
different  foundation  from  those  in  which  judicial  in- 
terposition is  invoked  to  divest  a  person  of  his  prop- 
erty against  or  without  his  consent,  and  it  is  concern- 
ing these  the  maxim  quoted  by  Mr.  Justice,  Thayek 
may  well  be  invoked,  *'No  man  has  a  vested  right  to 
do  wrong.*' 

And  here,  since  this  expression  has  been  adopted  in 
the  brief  of  defendants  in  this  case,  we  will  digress 
from  the  topic  under  discussion  to  ask  what  wrong 
the  heirs  of  deceased  are  doing,  or  have  done,  in  this 
case?  They  come  into  court  and  say,  **Our  ancestor, 
Charles  Fletcher,  was  the  owner  of  the  land  in  contro- 
versy,'* and  it  is  proved  beyond  doubt.  They  say  that 
the  property  was  sold  without  notice  to  them,  and 
this  was  substantiated.  They  say  that  the  sale  was 
void,  and  this  is  admitted.  The  court  in  a  spirit  of 
entire  fairness  and  in  accordance  with  the  rule  laid 
down  in  Browne  v.  Coleman,  62  Or.  454  (125  Pac.  278), 
while  holding  the  sale  and  conveyance  void,  gave  de- 
fendants a  lien  upon  the  property  for  every  cent  that 
had  been  paid  for  it  at  the  sale  and  for  all  taxes  which 
had  been  paid  with  legal  interest  thereon.  In  this 
state  equity  will  never  permit  a  purchaser  at  a  void 
sale  who  has  bought  in  good  faith  to  lose  the  money 


March,  1917.]  Stadblman  v.  Miner.  371 

he  has  paid  and  which  has  gone  to  discharge  claims 
against  the  estate  or  for  the  protection  of  the  property- 
after  the  sale. 

Returning  now  to  the  discussion  of  the  effect  of 
curative  acts,  it  cannot  be  successfully  controverted 
that  in  this  state  the  County  Court  sitting  in  probate 
acts  judicially :  Haile  v.  Hill,  13  Mo.  612 ;  Wicks-Nease 
V.  James,  31  Tex.  Civ.  App.  151  (72  S.  W.  87) ;  Fitz- 
Simmons  v.  Johnson,  90  Tenn.  416  (17  S.  W.  100).  It 
is  also  settled  that  an  administrator's  sale  of  land  by 
order  of  the  probate  court  when  made  to  pay  debts 
of  the  estate  is  a  judicial  sale :  Maule  v.  Bellman,  39 
Neb.  322  (58  N.  W.  112) ;  Mauney  v.  Pemberton,  75 
N.  C.  219;  Noland  v.  Barrett,  122  Mo.  181  (26  S.  W. 
692,  43  Am.  St.  Eep.  572).  Starting  out  with  the  prop- 
ositions that  all  probate  powers  are  vested  in  the 
County  Court  by  the  Constitution,  that  these  powers 
are  judicial  in  their  nature  and  cannot  be  exercised  by 
the  legislature,  that  the  proceeding  to  divest  an  heir 
of  his  interest  in  the  estate  of  his  ancestor  for  the 
payment  of  debts  is  statutory,  that  a  failure  to  give 
the  notice  required  by  statute  renders  the  sale  void, 
we  will  inquire  why  such  failure  renders  the  sale  in- 
valid! The  answer  is,  first,  that  where  power  to  do 
an  act  is  given  by  the  statute,  the  mode  prescribed  is 
the  measure  of  the  power,  and  a  failure  to  follow  sub- 
stantially the  prescribed  mode  renders  the  proceeding 
void  for  want  of  jurisdiction.  Second,  that  notice  to 
the  heir  being  required  by  law  any  attempt  to  divest 
him  of  his  title  without  such  notice  is  an  attempt  to 
take  his  property  without  due  process  of  law.  What 
is  *'due  process  of  law'^t 

**  'Due  process  of  law'  means  a  course  of  legal  pro- 
ceedings according  to  the  rules  and  principles  which 
have  been  established  in  our  system  of  jurisprudence 


372  Stadelman  v.  Miner.  [83  Or. 

for  the  protection  and  enforcement  of  private  rights*': 
Peimoyer  v.  Neff,  95  U.  S.  714,  733  (24  L.  Ed.  565). 

''Due  process  of  law  cannot  mean  less  tha^  a  prose- 
cution or  suit  instituted  and  conducted  according  to 
the  prescribed  forms  and  solemnities  for  ascertain- 
ing guilt  or  determining  the  title  to  property '^  Taylor 
V.  Porter,  4  HiU  (N.  Y.),  140, 146  (40  Am.  Dec.  274). 

''By  'due  process  of  law*  is  meant  that  which  fol- 
lows the  general  rule  established  in  our  system  of  jur- 
isprudence for  the  security  of  private  rights,  is  appro- 
priate to  the  case  and  just  to  the  parties  affected.  It 
must  be  pursued  in  the  ordinary  mode  prescribed  by 
the  law.  It  must  be  adapted  to  the  end  to  be  attained, 
and,  wherever  it  is  necessary  for  the  protection  of  the 
parties,  it  must  give  them  an  opportunity  to  be  heard 
respecting  the  justice  of  the  judgment  sought'*:  Hagar 
V.  Reclamation  Dist  etc.,  Ill  U.  S.  701  (28  L.  Ed.  569, 
4  Sup.  Ct.  Eep.  663). 

See  generally  this  title  in  Words  and  Phrases. 

In  the  case  at  bar  the  heirs  were  not  given  an  op- 
portunity to  be  heard  and  the  means  provided  for 
bringing  them  into  court  were  not  observed  and  the 
purchaser  at  the  administrator's  sale  got  no  title. 
Then  the  legislature  interferes,  saying  in  effect  : 

"It  is  true  that  the  statute  was  disregarded.  It  is 
true  that  the  court  did  not  proceed  by  due  process  of 
law  and  the  title  to  the  property  is  still  in  the  heirs, 
but  you  thought  you  were  getting  a  good  title  and  you 
paid  your  money.  Therefore,  we  will  dispense  with  all 
these  safeguards  which  have  been  erected  for  the  pro- 
tection of  absent  heirs  and  give  you  the  property." 

The  legislature  seems  to  have  proceeded  according 
to  the  adage  of  the  old  drunkard  who  said,  "If  get- 
ting drunk  interferes  with  your  business,  cut  out  the 
business."  So  here,  "If  the  requirement  of  due  pro- 
cess of  law  interferes  with  your  getting  this  property, 
we  will  cut  out  'due  process  of  law.*  **    The  industry 
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and  research  of  counsel  for  defendants  have  brought 
to  our  notice  many  cases  sustaining  curative  statutes 
similar  to  the  one  now  under  consideration,  and  did 
space  permit  it  would  be  a  pleasure  to  discuss  them. 
Some  may  be  distinguished  from  the  one  under  consid- 
eration, while  others  flatly  sustain  counsel's  contention. 
It  may  be  said  that  none  of  them  go  further  than 
Mitchell  V.  Campbell,  supra,  and  that  we  consider  un- 
sound and  overrule. 

We  will  now  consider  some  of  the -cases  holding  an 
opposite  view.  In  McCtUloch  v.  Estes,  20  Or.  349 
(25  Pac.  724),  decided  shortly  after  the  case  of  Mitchell 
V.  Campbell,  Mr.  Justice  Lobd  says: 

"The  claim  for  the  plaintiff  is,  that  the  sale  by  the 
guardian  should  have  been  in  the  county  where  the  real 
property  is  situated,  and  that  the  sale  was  rendered 
void  in  not  so  making  it.  Assuming,  without  deciding 
that  the  contention  for  the  plaintiff  is  correct,  the  case 
presented  is  that  of  a  court  having  jurisdiction  in  the 
premises^  exercising  it  erroneously.  In  such  case, 
after  jurisdiction  has  attached,  no  principle  of  law  is 
better  settled  than  that  mere  defects  or  irregularities 
which  may  have  resulted  from  the  exercise  of  juris- 
diction, cannot  be  taken  advantage  of  in  a  collateral 
way,  as  is  sought  to  be  done  in  the  present  action. 
The  defect  was  not  of  a  jurisdictional  character. 
Upon  the  fact  presented  the  court  was  authorized  to 
make  the  order  for  the  sale  of  the  property.  This  is 
conceded  as  well  as  the  jurisdiction  of  the  person,  and 
the  defect,  if  defect  it  be,  crept  in  after  jurisdiction 
was  acquired.  In  a  word,  it  is  admitted  that  the  rec- 
ord contains  a  recital  of  all  the  facts  necessary  to  con- 
fer jurisdiction,  and  within  the  principle  laid  down  in 
Heatherly  v.  Eadley,  4  Or.  1,  it  is  conclusive  when 
attacked  collaterally.  In  Walker  v.  Goldsmith,  14  Or. 
125  (12  Pac.  537),  it  was  said:  *  Where  the  question  as 
to  a  guardian's  sale  of  the  lands  of  his  ward  arises 
collaterally,  and  the  pleadings  do  not  attack  the  pro- 
ceedings for  want  of  jurisdiction,  and  where  the  rec- 
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ord  discloses  on  its  face  jurisdiction,  both  of  the 
parties  and  of  the  subject  matter,  the  sale  must  be  sus- 
tained. '  And  in  Wright  v.  Edwards,  10  Or.  307,  it  is 
said :  *  Where  there  is  matter  of  substance  upon  which 
jurisdiction  can  hinge,  mere  errors  or  defects,  although 
material  in  some  respects,  but  which  might  have  been 
avoided  on  appeal,  cannot  avail  to  condemn  a  judicial 
proceeding  when,  by  lapse  of  time,  an  appeal  is  barred, 
which  has  become  the  foundation  of  title  to  prop- 
erty.''' 

After  quoting  the  curative  act  of  1878  he  continues : 

**The  case  before  us  comes  directly  within  the  pur- 
view of  this  statute,  which  was  intended  to  obviate  or 
cure  such  defects  or  irregularities  as  is  sought  to  be 
made  available  in  this  action.  Where  the  defects  are 
not  jurisdictional  in  their  character,  it  is  held  that  they 
may  be  validated  by  a  subsequent  curative  act  of  the 
legislature.  Mr.  Freeman  says:  *But  mere  irregulari- 
ties of  proceeding,  though  of  so  grave  a  character  as 
to  render  a  judicial  or  executive  sale  inoperative,  may 
be  deprived  of  their  evil  consequences  by  subsequent 
legislation.'  (Freeman,  Void  Jud.  Sales,  §55.)  So 
that,  however  we  may  regard  this  case,  no  error  is  dis- 
covered, and  the  judgment  must  be  aflSrmed.'' 

In  Fuller  v.  Eager,  47  Or.  242  (83  Pac.  782, 114  Am. 
St.  Rep.  916),  Mr.  Justice  Bean  observes: 

**It  is  a  well-recognized  rule  of  law  that  the  legis- 
lature may,  unless  prohibited  by  the  Constitution,  vali- 
date or  legalize,  retrospectively,  judicial  or  executive 
sales,  even  though  the  defects  or  irregularities  therein 
are  of  so  grave  a  character  as  to  render  them  inoper- 
ative, so  long  as  it  does  not  undertake  to  infuse  life 
into  proceedings  utterly  void  for  want  of  jurisdiction : 
Freeman,  Void  Judicial  Sales,  57;  Endlich,  Interp. 
Stat.,  §  291 ;  Wilkinson  v.  Lela^d,  27  U,  S.  (2  Pet.)  627 
(7  L.  Ed.  542) ;  Sohier  v.  Massachusetts  Gen.  Hospital, 
3  Cush,  483;  Sanders  v.  Greenstreet,  23  Kan.  425; 
Smith  V.  Callaghan,  66  Iowa,  552  (24  N.  W.  50) ;  Boyce 
V.  Sinclair,  3  Bush  (Ky.),  261.'* 
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In  Browne  v.  Coleman,  sv/pra,  this  court  said : 

*'It  is  claimed  that  the  curative  statute  (Section 
7156,  L.  0.  L.)  bars  the  right  of  defendants  in  this  case, 
but  such  statute  is  limited  in  its  operation  to  *  irregu- 
larities, defects,  or  informalities,'  and  it  is  evidently 
not  intended  to  extend  to  sales  which  are  absolutely 
void,  and  such  has  been  the  holding  of  this  court/' 

In  Noon's  Estate,  49  Or.  286  (88  Pac.  673,  90  Pac. 
673),  we  held  that  the  widow  and  children  of  a  dece- 
dent became  seized  of  his  real  property  immediately 
upon  his  decease  and  that  their  rights  therein  could 
not  be  affected  by  a  subsequent  act  of  the  legislature 
attempting  to  subject  their  land  to  a  liability  not  exis- 
ting when  they  became  invested  with  the  legal  title.  In 
McCartney  v.  Shipherd,  60  Or.  133  (117  Pac.  814),  we 
held  that  an  act  passed  February  21,  1911  (Laws  of 
1911,  p.  195),  which  attempted  to  validate  appeals 
taken  after  the  six  months  prescribed  by  statute  had 
expired,  was  void  because  the  statute  was  retroactive 
and  interfered  with  vested  rights  obtained  by  judg- 
ment, and  was  an  interference  with  the  judicial  power. 

The  large  number  of  decisions  in  other  jurisdictions 
render  it  impracticable  to  give  a  synopsis  of  all,  but 
we  refer  to  a  few,  most  of  which  were  cited  by  counsel 
for  plaintiffs.  In  McDaniel  v.  Correll,  19  111.  226  (68 
Am.  Dec.  587),  which  arose  upon  a  bill  in  chancery  to 
set  aside  a  will  where  there  was  no  service  of  sum- 
mons upon  certain  nonresident  defendants  and  the 
legislature  passed  an  act  professing  to  validate  the 
proceeding,  it  is  said : 

**If  it  was  competent  for  the  legislature  to  make  a 
void  proceeding  valid,  then  it  has  been  done  in  this 
case.  Upon  this  question  we  cannot  for  a  moment 
doubt  or  hesitate.  They  can  no  more  impart  a  bind- 
ing efficacy  to  a  void  proceeding  than  they  can  ta;ke 
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one  man's  property  from  him  and  give  it  to  another. 
Indeed,  to  do  the  one  is  to  accomplish  the  other.** 

The  opinion  of  Mr.  Justice  McKinstry,  in  Pry  or  v. 
Dotoney,  50  Cal.  388  (19  Am.  Rep.  656),  is  an  instruc- 
tive one  upon  this  subject,  and  many  of  the  decisions 
are  cited  and  commented  upon.  To  quote  from  it 
would  be  to  mutilate  it,  but  it  meets  every  contention 
of  defendants  upon  this  branch  of  the  case,  and  in  the 
opinion  of  the  writer  shows  conclusively  that  an  at- 
tempt by  the  legislature  to  infuse  life  and  vitality  into 
a  void  proceeding  of  this  character  is  wholly  beyond 
its  constitutional  powers.  We,  therefore,  adhere  to 
the  doctrine  announced  in  McCulloch  v.  Estes,  Fuller 
V.  Eager,  and  Browne  v.  Coleman,  supra,  to  the  extent 
of  holding  that  where  there  is  a  complete  lack  of  jur- 
isdiction by  reason  of  want  of  service  of  citation  upon 
the  heirs  or  persons  interested,  the  legislature  cannot 
by  a  subsequent  curative  act  pass  the  title  to  a  pur- 
chaser at  an  administrator's  sale. 

Much  sympathy  seems  to  be  expended  in  many  of  the 
opinions  upon  the  injury  done  to  **  innocent  purchas- 
ers'* by  declaring  these  sales  invalid,  but  it  would  seem 
that  innocent  and  nonresident  heirs  ought  to  be  en- 
titled to  some  consideration.  The  method  pointed  out 
by  statute  for  obtaining  jurisdiction  to  make  an  admin- 
istrator's sale  is  very  simple  and  easily  complied  with, 
and,  as  every  step  is  required  to  be  made  a  matter  of 
record,  it  is  not  a  difficult  or  expensive  matter  for  the 
intending  purchaser  to  have  that  record  examined  so  as 
to  ascertain  whether  the  sale  will  pass  title  to  the 
property.  If  he  negligently  fails  to  do  this,  or  having 
done  it  takes  the  chances  that  no  possible  heir  will 
turn  up  to  assert  a  claim  to  the  property,  he  has  only 
his  own  negligence  to  blame  if  he  loses  the  benefit  of 
his  purchase. 
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9, 10.  It  is  claimed  that  Section  7156,  L.  0.  L.,  oper- 
ates as  a  statute  of  limitations  against  the  heirs,  and 
that  not  having  brought  suit  to  set  aside  the  adminis- 
trator's sale  within  five  years  from  the  date  thereof, 
they  are  barred  from  their  remedy.  It  is  conceded 
that  the  land  is  wild  land  not  in  the  actual  possession 
of  anyone.  The  constructive  possession  must,  there- 
fore, be  in  the  person  holding  the  legal  title.  In  Mar- 
tin V.  White,  53  Or.  319  (100  Pac.  290),  this  court  held 
than  when  a  tax  proceeding  was  void  and  the  tax  sale 
purchaser  not  in  possession,  it  is  beyond  the  power  of 
the  legislature  to  transfer  to  the  purchaser  the  title  of 
the  owner  by  lapse  of  time  alone.  The  reasoning  in 
that  case  and  in  the  authorities  there  cited  must  re- 
solve this  proposition  against  the  contention  of  the 
defendants  here. 

11, 12.  There  is  a  cross-appeal  by  the  plaintiffs  from 
that  part  of  the  decree  which  adjudged  that  Mrs. 
Maggie  Fletcher,  now  Young,  was  the  lawful  wife  of 
Charles  W.  Fletcher  and  entitled  to  dower  in  the  lands 
in  controversy,  which  dower  right  had  been  assigned 
to  defendants.  Conceding  for  the  purposes  of  this 
case  that  plaintiffs  had  a  right  to  attack  the  legality 
of  the  divorce  proceedings,  we  are  not  prepared  to  hold 
they  were  void.  The  complaint  in  the  divorce  pro- 
ceeding states  all  the  necessary  jurisdictional  facts  as 
to  residence  and  a  good  cause  of  suit,  and  is  apparently 
verified  by  Fletcher  before  a  Wisconsin  oflScer,  as  is 
an  aflSdavit  filed  in  the  course  of  the  proceedings ;  and 
the  proceedings  are  regular  upon  their  face.  It  is 
attempted  to  be  shown  that  he  was  not  in  the  state  of 
Wisconsin  at  the  time,  but  was  a  resident  of  Coos 
County,  Oregon.  The  whole  evidence  in  the  case  in- 
dicates that  Fletcher  was  a  saw-filer  by  trade,  that  his 
residence  for  years  was  at  or  about  Sheboygan,  Wis- 
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consin,  although  he  worked  in  mills  in  Michigan  and 
Minnesota,  and  that  he  came  to  Coos  County  about 
1875.  Whether  he  came  originally  merely  in  pursuit 
of  employment,  intending  to  return  to  Wisconsin  and 
considering  that  state  his  home,  does  not  appear.  The 
evidence  of  two  witnesses,  one  of  whom  puts  his  first 
coming  here  ten  years  before  the  actual  date,  is  to  the 
effect  that  they  knew  him  well,  were  intimate  with 
him,  and  do  not  recollect  of  his  ever  going  back  to 
Wisconsin  after  he  came  out  here.  Nearly  forty  years 
had  passed  since  these  witnesses  first  became  ac- 
quainted with  deceased,  and  we  are  not  prepared  to 
find  that  he  committed  bigamy  upon  the  statement  of 
aged  witnesses  who,  after  the  lapse  of  many  years,  are 
only  able  to  testify  that  they  do  not  remember  the  fact 
of  his  absence  from  Coos  County  and  as  to  their  im- 
pression that  if  he  had  been  absent  they  would  have 
remembered  it.  When  the  lips  that  could  have  spoken 
are  sealed  in  death,  we  do  not  feel  that  plaintiffs  have 
produced  suflScient  evidence  to  overcome  the  presump- 
tion of  regularity  which  appears  upon  the  face  of  the 
decree,  as  well  as  that  other  presumption  that  a  per- 
son is  to  be  presumed  innocent  of  crime  or  wrong  until 
that  presumption  is  overcome  by  evidence. 

13.  The  decree  of  the  Circuit  Court  will  be  in  all 
things  affirmed,  and,  as  both  parties  have  appealed  and 
both  have  failed  in  their  appeal,  neither  party  will  re- 
cover costs  in  this  court.  Affibmed. 

Mb.  Chief  Justice  Moore,  Me.  Justice  Bean  and 
Mr,  Justice  Harris  concur. 

Mb.  Justice  Eakik  taking  no  part  in  the  considera- 
tion of  this  case. 
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Former  opinion   reversed,  decree  below   reversed  and  suit  dismissed 
January  30,  1917. 

On  Rbheaeing. 

(163  Pac.  585.) 

In  Banc.    Statement  by  Mr.  Justice  Moore. 

This  is  a  collateral  attack  npon  the  validity  of  a 
probate  order  licensing  the  sale  of  real  property  of  a 
decedent's  estate  to  pay  the  debts  thereof.  The 
material  facts  are  that  Charles  W.  Fletcher,  an  in- 
habitant of  Coos  County,  Oregon,  died  intestate  therein 
January  27,  1897,  seised  and  possessed  of  real  and 
personal  property  in  that  county.  He  left  surviving 
Maggie  E.  Fletcher,  as  his  widow,  and  Minnie  E. 
Stadelman,  a  daughter,  and  Henry  H.  Fletcher,  a  son 
by  a  former  wife  from  whom  as  it  appears  from  a 
certified  copy  of  a  decree  of  a  court  of  another  state, 
which  was  received  in  evidence,  he  was  divorced.  The 
County  Court  of  Coos  County,  Oregon,  upon  Maggie 
E.  Fletcher's  verified  petition,  which  set  forth  the  facts 
necessary  to  give  the  court  jurisdiction,  detailed  the 
property  of  the  estate  and  estimated  the  worth  thereof, 
stated  the  deceased  left  no  will,  and  gave  the  names 
and  ages  of  his  heirs  and  her  own  residence,  but  alleged 
that  the  residence  of  the  daughter  and  son  named  was 
unknown,  appointed  as  administrator  John  F.  Hall,  a 
citizen  and  resident  of  that  county,  who  duly  qualified 
for  the  trust  and  entered  upon  a  discharge  of  his 
duties.  He  published  notice  to  creditors  and  caused 
to  be  made  and  filed  an  inventory  and  appraisement 
of  all  the  property  of  the  estate.  In  administering 
thereon  the  proceeds  of  the  sale  of  personal  property 
thereof  were  exhausted,  leaving  charges,  expenses,  and 
claims  not  all  satisfied,  whereupon  the  administrator 
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applied  to  the  County  Court  for  an  order  of  sale  of 
the  real  property,  or  so  much  thereof  as  might  be 
necessary  to  discharge  such  obligations.  His  petition 
therefor  stated  that  all  the  personal  property  had 
been  disposed  of  by  order  of  that  court,  minutely  de- 
tailed the  charges,  expenses,  and  claims  remaining 
unsatisfied,  as  far  as  could  be  ascertained,  amounting 
to  $512.98,  gave  a  description  of  the  real  property  and 
the  value  of  the  different  portions  or  lots  and  the  con- 
ditions thereof,  alleged  that  there  were  no  liens  thereon 
except  the  taxes,  gave  the  names  and  ages  of  the  heirs 
and  the  residence  of  Maggie  E.  Fletcher,  but  alleged 
that  the  residence  of  the  daughter  and  son  named  was 
unknown,  stating  what  effort  had  been  made  to  ascer- 
tain where  they  resided,  and  averred  that  it  was  the 
belief  of  the  administrator  that  Maggie  E.  Fletcher, 
then  Mrs.  Young,  was  the  only  surviving  heir. 

The  County  Court  on  June  6, 1902,  made  findings  of 
fact  substantially  as  set  forth  in  the  petition  and 
ordered  that  a  citation  be  issued  to  the  heirs  and  all 
other  persons  interested  in  the  estate  to  appear  before 
that  court  at  the  courthouse  on  July  14,  1902,  which 
was  at  a  day  of  a  regular  term  of  that  court,  and  show 
cause,  if  any  they  had,  why  an  order  should  not  be 
granted  the  administrator  to  sell  so  much  of  the  real 
property  of  the  estate,  particularly  described  in  the 
petition,  as  might  be  necessary  to  pay  the  debts  and 
expenses  mentioned;  and  that  such  citation  be  served 
upon  the  decedent's  daughter  and  son,  whose  residence 
was  found  to  be  unknown,  by  publication  for  four 
weeks  in  the  **Coos  Bay  News,*'  a  weekly  newspaper 
published  in  that  county,  requiring  such  heirs  and  all 
other  persons  interested  in  the  estate  to  appear  at  the 
time  and  place  so  specified  and  show  cause,  if  any 
existed,   why  the  order  prayed  for  should  not  be 
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granted.  The  sheriff 's  return  shows  that  the  citation 
was  personally  served  upon  Maggie  E.  Fletcher.  The 
affidavit  of  the  printer  of  the  *'Coos  Bay  News"  states 
that  the  citation,  a  copy  of  which  is  attached  to  the 
sworn  declaration,  was  published  in  the  regular  issues 
of  that  newspaper  once  a  week  for  five  successive 
issues;  the  first  appearing  June  17,  1902,  and  the  last 
on  July  15th  of  that  year.  Predicated  on  such  proof 
the  County  Court  on  July  17,  1902,  found  that  it  was 
necessary  to  sell,  with  other  land,  the  following  de- 
scribed real  property:  The  southwest  quarter  of  the 
northeast  quarter,  the  north  half  of  the  northeast 
quarter,  and  the  northwest  quarter  of  the  southeast 
quarter  of  section  21,  township  26  south,  range  11  west 
of  the  Willamette  Meridian,  to  pay  the  debts  of  the 
estate  and  the  expenses  of  the  administration.  The 
court  further  found  that  the  citation  had  been  duly 
served ;  that  the  time  for  filing  objections  to  the  peti- 
tion for  the  sale  of  land  had  expired,  and  that  no 
person  had  appeared  or  filed  objections  to  the  grant- 
ing of  the  license  prayed  for,  whereupon  it  was  ordered 
that  the  administrator  be  and  he  was  authorized  to 
sell  the  real  property  particularly  described  or  so  much 
thereof  as  might  be  necessary  to  pay  the  debts  and 
expenses  of  the  estate;  that  such  land  be  disposed  of 
at  private  sale  to  the  highest  bidder,  one  half  of  the 
purchase  price  to  be  paid  in  cash  on  the  day  of  sale, 
and  the  remainder  to  be  evidenced  by  a  promissory 
note  payable  in  a  year  with  legal  interest  and  secured 
by  a  mortgage  of  the  premises.  Founded  on  such 
license  the  administrator  duly  advertised  the  sale  of 
such  land  as  provided  by  law  and  received  only  one 
bid  therefor,  that  of  August  Nelson  of  $640,  which  sum 
was  also  to  be  in  payment  of  Maggie  E.  Fletcher  *s 
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dower  right.  The  offer  was  accepted,  and  upon  the 
administrator's  report  the  Comity  Court  on  February 
3,  1903,  duly  confirmed  the  sale,  whereupon  the  ad- 
ministrator's deed  and  a  conveyance  of  the  dower  right 
were  executed  to  the  purchaser. 

Thereafter  this  suit  was  instituted  by  Mrs.  Stadel- 
man,  her  brother,  and  J.  W.  Motley,  to  whom  an  un- 
divided one  half  of  the  land  had  been  conveyed,  against 
W.  H.  Miner  and  Charles  Worden,  who  had  succeeded 
to  all  the  interest  of  August  Nelson  in  the  real  property 
hereinbefore  described,  to  quiet  the  title  thereto.  The 
cause  being  at  issue  was  tried,  and  from  the  evidence 
received  findings  of  fact  and  of  law  were  made;  and 
based  thereon  a  decree  was  given  for  the  relief  prayed 
for  in  the  complaint,  but  the  defendants  were  awarded 
$640,  the  purchase  price  of  the  land,  and  interest 
thereon  from  January  21,  1903,  and  the  further  sum 
of  $302.54,  which  they  had  paid  as  taxes  imposed  on 
the  premises.  The  court  found  that  Maggie  E.  Young, 
as  the  widow  of  deceased,  had  an  unassigned  dower 
right  in  the  land,  which  annuity  at  her  age  was  equal 
to  four  per  cent  of  the  present  value  of  the  premises, 
and  further  decreed  that  the  real  property  be  sold  and 
from  the  proceeds  arising  therefrom  that  there  be  paid 
the  sum  so  awarded,  and  if  any  money  then  remained 
it  should  be  paid  over  to  the  plaintiffs.  From  this 
decree  the  plaintiffs  and  the  defendants  separately 
appeaL  Formbb  Opinion  Rbveesed. 

Decree  Below  Reversed. 

Suit  Dismissed. 

Mr.  Guy  G.  H.  Gorliss,  for  the  appellants. 
Mr.  Harry  G.  Hoy,  for  the  respondents. 
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Mb.  Jusxiob  Moobb  delivered  the  opinion  of  the 
court 

At  a  former  hearing  of  this  cause  it  was  practically 
conceded  that  the  administrator's  deed  was  void  on 
the  ground  that  the  order  licensing  the  sale  of  the  land 
was  prematurely  granted,  but  it  was  contended  that 
the  curative  acts  of  1907  (Section  7156,  L.  0.  L.)  and 
1913  (Gen.  Laws  Or.  1913,  c.  363,  Section  3)  remedied 
the  infirmity.  It  was  ruled,  however,  that  these 
remedial  statutes  could  not  infuse  life  into  any  pro- 
ceedings that  never  had  vitality :  Stadelman  v.  Miner, 
ante,  p.  348  (155  Pac.  708).  A  rehearing  herein  Bav- 
ing  been  granted,  it  was  maintained  thereat  by  def  end- 
ants '  counsel  that,  though  the  license  to  sell  the  land 
was  granted  too  soon,  the  citation  had  been  duly 
served  upon  the  heirs  by  publication  for  the  required 
time,  and  that  such  order  of  sale  was  not  void,  and, 
therefore,  not  vulnerable  to  collateral  attack.  The 
statute  regulating  the  procedure  in  cases  like  that 
under  consideration  reads : 

*'Upon  the  filing  of  the  petition  a  citation  shall  is- 
sue to  the  devisees  and  heirs  therein  mentioned,  and 
to  all  others  imknown,  if  any  such  there  be,  to  appear 
at  a  term  of  court  therein  mentioned,  not  less  than 
ten  days  after  the  service  of  such  citation,  to  show 
cause,  if  any  exist,  why  an  order  of  sale  should  not 
be  made  as  in  the  petition  prayed  for.'*  Section  1254, 
L.  0.  L. 

**Upon  an  heir  or  devisee  unknown  or  nonresident, 
it  may  be  served  by  publication  in  a  newspaper  pub- 
lished in  the  county  chosen  by  the  administrator  or 
executor  not  less  than  four  weeks.'*  Section  1255, 
L.  0.  L. 

14.  The  four  weeks  and  ten  days  thus  limited  means 
38  days  to  be  computed  by  excluding  the  first  day  of 
publication  of  the  citation  and  including  the  day  upon 
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which  the  order  of  sale  of  the  land  is  made:  O^Hara 
V.  Parker,  27  Or.  156  (39  Pac.  1004;  Horn  v.  United 
States  Mimng  Co.,  47  Or.  124  (81  Pac.  1009).  Omit- 
ting June  17,  1902,  the  day  of  the  first  publication,  it 
will  be  seen  that  the  time  specified  expired  July  24th 
of  that  year.  The  license  having  been  granted  July 
17,  1902,  the  order  was  made  a  week  too  soon.  The 
service  of  the  citation,  though  constructively  made, 
was  as  completely  performed  July  14, 1902,  the  expira- 
tion of  the  four  weeks  specified  in  the  order,  as  if  the 
service  had  been  personally  made  by  a  proper  oflScer 
upon  Mrs.  Stadelman  and  her  brother:  Section  1254, 
L.  0.  L.  From  that  time  the  County  Court  was 
deemed  to  have  acquired  jurisdiction  and  to  have  had 
control  of  all  the  subsequent  proceedings :  Section  63, 
L.  0.  L. 

The  service  of  the  citation  having  been  completed 
does  the  order  of  sale  which  was  thereafter  prema- 
turely made  render  the  subsequent  proceedings  void 
or  voidable?  If  the  latter  only,  though  the  license 
which  was  granted  might  have  been  set  aside  on  a  di- 
rect attack,  it  was  unassailable  in  any  other  manner. 
Thus  in  Woodward  v.  Baker,  10  Or.  491,  it  was  decided 
that  when  a  defendant  had  been  personally  served 
with  a  sununons  and  a  copy  of  the  complaint,  a  judg- 
ment thereafter  prematurely  rendered  against  him, 
as  for  want  of  an  answer,  was  voidable  only  and  not 
subservient  to  collateral  attack.  In  Altman  v.  School 
District,  35  Or.  85,  88  (56  Pac.  291,  292),  Mr.  Justice 
Bean  in  speaking  of  the  defendant  qtuisi  corporation 
says: 

'*The  fact  that  it  was  not  given  all  the  time  allowed 
by  law  after  the  service  of  the  summons  in  which  to 
plead  will  not  vitiate  the  judgment  or  make  it  subject 
to  collateral  attack.*' 
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In  Murray  v.  Purdy,  66  Mo.  606,  it  was  ruled  that  an 
approval  of  an  admbiistrator's  sale  when  made  at  a 
term  prior  to  that  prescribed  by  law  was  not  void  but 
voidable  only,  criticising  earlier  decisions  of  that  court 
to  the  contrary.  In  Sims  v.  Gray,  66  Mo.  613,  it  was 
held  that  an  administrator's  deed  was  not  void  by  rea- 
son of  the  fact  that  the  sale  was  reported  to  and  ap- 
proved by  the  court  at  the  same  term  at  which  it  was 
made  instead  of  at  a  subsequent  term  as  required  by 
law.  In  deciding  that  case  Mr.  Justice  Hough 
remarks : 

''When  the  petition  for  the  sale  of  the  real  estate 
was  filed  and  publication  was  made,  notifying  all  per- 
sons interested  in  the  estate  that,  on  a  day  named,  an 
order  for  the  sale  thereof  would  be  made,  unless  cause 
to  the  contrary  should  be  shown,  the  heirs  were  in 
court;  and  no  other  or  further  notice  was  required, 
by  law,  to  be  given  to  them  of  any  subsequent  pro- 
ceedings in  the  case.  The  court  was  a  court  of  record, 
having  complete  jurisdiction  of  the  subject-matter 
of  the  proceeding,  and  while  such  jurisdiction  must 
be  exercised  according  to  law,  yet  if  the  court  exceeds 
its  powers  under  the  law,  and  disregards  the  statutory 
requirements  established  for  its  guidance,  its  acts  may 
be  irregular  or  erroneous,  but  they  will  not  be  void. 
Johnson  v.  Beazley,  65  Mo.  250  [27  Am.  Eep.  276]. 
A  judgment  rendered  after  notice,  but  sooner  than  it 
should  have  been  rendered  according  to  the  rules  of 
law,  or  the  practice  of  the  court,  is  simply  an  irregu- 
lar judgment  and  may  be  set  aside  on  motion,  in  any 
court  of  record,  at  a  subsequent  term.'* 

To  the  same  effect  see  also  WUkerson  v.  Allen,  67 
Mo.  502;  Snyder  v.  Markel,  8  Watts  (Pa.),  416.  In 
Woodward  v.  Baker,  10  Or.  491,  it  will  be  remembered 
the  premature  judgment  there  rendered  was  based 
upon  the  personal  service  of  a  summons  and  a  com- 
plaint.   In  Moore  Realty  Co.  v.  Carr,  61  Or.  34,  39 

88  Or.— 85 
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(120  Pac.  742,  744),  it  was  determined,  however,  that 
a  defect  in  the  service  of  a  summons  by  publication  did 
not  render  the  judgment  founded  thereon  void.  In 
deciding  that  case  Mr.  Chief  Justice  Eakik^  speaking 
for  the  court,  says : 

*^The  rule  seems  to  be  that,  if  there  is  actually  some 
notice  to  the  defendant,  it  is  suflScient  on  a  collateral 
attack,  and  the  irregxilarity  or  defect  in  the  service  or 
lack  of  compliance  with  the  statute  does  not  render  the 
judgment  void,  but  merely  voidable.'^ 

The  rule  thus  stated  is  abundantly  sustained  by  au- 
thority :  Clay  v.  Bilby,  1  Ann.  Cas.  917.  In  a  note  to 
that  case  at  page  923  it  is  said : 

''The  same  principles  are  applicable  in  cases  where 
the  service  is  by  publication.  If  there  is  actually 
some  notice,  an  irregularity^  in  the  publication  does 
not  necessarily  render  the  judgment  void  and  cannot 
be  taken  advantage  of  collaterally'' — citing  many 
cases. 

15,  16.  When  a  defendant  in  a  civil  action  is  per- 
sonally served  with  a  sununons  and  a  complaint 
whereby  he  is  notified  to  appear  and  answer  at  a  time 
and  place  specified,  if  a  judgment  be  prematurely 
rendered  against  him,  he  can  have  the  irregularity  cor- 
rected by  appearing  on  the  return  day  and  interpos- 
ing a  motion  for  that  purpose.  If  he  do  not  thus  move 
in  the  matter  and  offer  no  valid  excuse  for  his  delay, 
it  should  be  taken  for  granted  that  he  had  no  suffi- 
cient defense  and  for  that  reason  is  justly  bound  by 
the  final  determination  which  though  voidable  cannot 
be  collaterally  assailed.  So  too  when  complete  service 
by  publication  is  made  of  process,  and  before  the  re- 
turn day  thus  specified  the  relief  sought  is  granted, 
the  party  affected  thereby  may  at  any  time  within  a 
year  from  the  entry  of  the  judgment,  when  rendered 
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upon  such  service,  be  allowed  to  defend  on  such  terms 
as  may  be  just:  Section  59,  L.  0.  L.  If  he  do  not 
within  the  time  thus  limited  move  to  set  aside  such 
irregular  judgment,  it  should  be  treated  as  voidable 
only  and  not  vulnerable  to  collateral  attack.  In  the 
case  of  service  of  process  by  publication  if  the  party 
to  be  aflFected  thereby  never  receives  the  notice  de- 
signed to  be  imparted,  he  cannot  be  expected  to  appear 
at  the  place  designated  on  the  specified  return  day; 
but  as  the  statute  allows  him  a  year  after  the  entry 
of  the  judgment  in  which  to  apply  for  leave  to  defend 
the  suit  or  action,  and  grauits  to  the  party  who  is  per- 
sonally served  only  the  day  appointed,  such  difference 
in  time  should  be  treated  as  ample  compensation  for 
the  dissimilarity  in  the  mode  of  service.  With  an 
exercise  by  counsel  for  a  moving  party  of  all  the  care 
that  can  reasonably  be  bestowed,  it  frequently  happens 
that  the  parties  intended  to  be  affected  by  the  service 
of  process  by  publication  never  obtain  any  knowledge 
thereof  until  more  than  a  year  after  the  judgment  or 
decree  has  been  rendered  against  them,  and  then  too 
late  to  apply  for  leave  to  set  the  final  determination 
aside  and  to  interpose  a  defense.  Notwithstanding 
such  possible  results  the  court  secures  jurisdiction  of 
the  person  by  the  publication  of  the  process  for  the 
prescribed  period,  and  because  the  judgment  may  be 
rendered  against  the  party  after  such  service  is  com- 
pleted but  prior  to  the  return  day,  which  extension  is 
allowed  by  law  and  intended  to  be  sufficient  to  enable 
the  party  so  served  to  make  the  journey  by  ordinary 
means  of  travel  from  his  residence  to  the  place  of 
trial  at  the  appointed  time,  the  final  determination  so 
rendered  in  the  case  supposed  ought  not  to  be  re- 
garded as  void,  but  voidable  only.  In  such  case  if  the 
party  intended  to  be  served  by  publication  of  the  pro- 
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cess  had  no  knowledge  thereof,  he  could  not  have  ap- 
peared at  the  time  and  place  designated ;  and  this  be- 
ing so  the  premature  rendition  of  the  judgment  could 
not  have  seriously  prejudiced  him. 

17.  It  is  not  charged  that  the  administrator  was 
guilty  of  fraud  in  the  publication  of  the  citation,  or 
that  he  did  not  exhaust  every  reasonable  source  of  in- 
formation to  ascertain  the  residence  of  the  decedent's 
daughter  and  son  so  as  to  mail  to  them  copies  of  the 
citation.  Under  such  circumstances,  though  the  or- 
der of  the  County  Court  licensing  the  sale  of  the  land 
to  pay  the  debts  of  the  estate  was  prematurely  granted, 
such  final  determination  is  not  void,  but  voidable  only ; 
and  this  being  so  its  validity  cannot  be  collaterally 
challenged. 

The  deduction  thus  made  renders  it  unnecessary  to 
consider  any  other  question  involved.  The  decree  is, 
therefore,  in  all  respects  reversed  and  the  suit  dis- 
missed, a  conclusion  which  would  have  been  reached 
at  the  former  trial  if  the  argument  last  adduced  had 
then  been  made. 

Former  Opinion  and  Decree  Below  Reversed. 
Suit  Dismissed.    Approved  on  Second  Rehearing. 


Opinion  on  First  Rehearing  Approved. 

Second  Petition  for  Rehearing. 

(163  Pac.  983.) 

On  second  petition  for  rehearing,  the  opinion  on  first 
rehearing,  reversing  former  opinion  and  the  decree  of 
the  court  below  approved. 

Mr.  Harry  G.  Hoy,  for  the  petition. 

Mr.  Guy  C.  H.  Corliss,  contra. 
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In  Banc.  Mb.  Justice  Moore  delivered  the  opinion 
of  the  court. 

18.  It  is  contended  in  a  petition  for  rehearing  that 
in  reversing  the  decree  herein  errors  were  committed : 
(1)  In  holding  this  suit  to  be  a  collateral  attack;  (2) 
in  concluding  a  County  Court  while  transacting  pro- 
bate business  is  a  tribunal  of  general  and  superior 
jurisdiction;  and  (3)  in  determining  the  citation  is- 
sued by  that  court  was  valid.  This  suit  was  brought 
to  quiet  the  title  to  real  property,  which  right  of  owner- 
ship and  possession  was  alleged  to  have  been  dis- 
turbed by  the  execution  of  an  administrator's  deed. 
It  is  argued  by  plaintiff's  counsel  that  though  bills 
of  review  have  been  abolished  in  Oregon  (Section  390, 
L.  0.  L.),  the  form  only  of  the  procedure  has  been 
changed,  while  the  relief  anciently  granted  by  a  suit 
to  review,  correct,  or  reverse  a  decree  remains;  and 
this  being  so  this  suit  is  a  direct  attack  to  impeach  and 
set  aside  an  order  of  the  County  Court  whereby  it 
attempted  illegally  to  deprive,  the  plaintiffs  of  their 
land.  That  a  suit  in  equity  may  be  maintained  in  this 
state  to  set  aside  the  final  judicial  determination 
reached  in  another  cause  is  settled  by  repeated  adju- 
dications: Crews  V.  Richards,  14  Or.  442  (13  Pac.  67) ; 
Friese  v.  Hummel,  26  Or.  145  (37  Pac.  458,  46  Am.  St. 
Rep.  610) ;  Campbell  v.  Snyder,  27  Or.  249  (41  Pac. 
659) ;  Nessley  v.  Ladd,  30  Or.  564  (48  Pac.  420) ;  Hilts 
V.  Ladd,  35  Or.  237  (58  Pac.  32) ;  McLeod  v.  Lloyd,  45 
Or.  67  (75  Pac.  702) ;  Smith  v.  Nelson,  46  Or.  1  (78 
Pac.  740) ;  Livesley  v.  Johnson,  48  Or.  40  (84  Pac. 
1044).  Such  suit,  however,  is  not  necessarily  a  direct 
attack,  though  it  was  so  held  in  Heatherly  v.  Hadley,  4 
Or.  1. 
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In  Morrill  v.  Morrill,  20  Or.  96,  101  (25  Pac.  362, 
23  Am.  St.  Rep.  95,  11  L.  R.  A.  155),  in  a  suit  to  set 
aside  a  decree  of  partition  it  was  said : 

''This  is  undoubtedly  a  coUateral  attack.  It  is  an 
attempt  to  impeach  the  decree  in  a  proceeding  not  in- 
stituted for  the  express  purpose  of  annulling,  correct- 
ing, or  modifying  the  decree.'* 

In  referring  to  the  language  so  quoted  a  noted  au- 
thor remarks : 

**This  definition  assumes  that  a  proceeding  to  annul 
or  enjoin  is  always  direct.  It  is  direct  only  when  pur- 
sued in  the  time  and  manner  provided  by  law  against 
one  who  is  not  a  bona  fide  purchaser" :  Van  Fleet,  Col. 
At.,  §  3. 

Though  the  doctrine  announced  in  Heatherly  v. 
Hadley,  supra,  has  not  been  overruled,  it  has  never 
been  followed.  In  a  note  to  the  case  of  Morrill  v. 
Morrill,  supra  (23  Am.  St.  Rep.  95, 103),  it  is  said: 

''All  irregularities  in  the  exercise  of  a  court  of  gen- 
eral jurisdiction  are  cured  by  final  judgment,  and  it 
cannot  be  collaterally  attacked.'* 

In  another  note  to  that  case  (11  L.  R.  A.  155)  it  is 
observed : 

"Judgments  cannot  be  collaterally  assailed  for  mere 
errors  or  irregularities.  They  can  be  assailed  only 
when  void,  or  when  rendered  without  jurisdiction.'* 

Adopting  the  views  thus  expressed  it  is  settled  in 
this  state  the  suit  at  bar  is  a  collateral  attack  upon 
an  order  of  a  County  Court  directing  a  sale  of  land 
belonging  to  the  estate  of  a  decedent  to  pay  the  debts 
thereof:  Finley  v.  Houser,  22  Or.  562  (30  Pac.  494); 
Belle  V.  Brown,  37  Or.  588  (61  Pac.  1024) ;  Saylor  v. 
Banking  Co.,  38  Or.  204  (62  Pac.  652) ;  Meinert  v. 
Harder,  39  Or.  609  (65  Pac.  1056) ;  Smith  v.  Whiting^ 
55  Or.  393  (106  Pac.  791) ;  Mansfield  v.  Hill,  56  Or.  400 
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(107  Pac.  471,  108  Pac.  1007) ;  Harpold  v.  Arant,  64 
Or.  376  (130  Pac.  737 ;  Purdy  v.  Winter's  Estate,  79  Or. 
614  (156  Pac.  285) ;  Johnstone  v.  Chapman  Timber  Co., 
79  Or.  674  (156  Fac.  286). 

It  is  insisted  by  plaintiffs'  counsel  that  Section  9 
of  Article  VII  of  the  Constitution  of  Oregon,  ex- 
pressly declaring  County  Courts  to  be  inferior  tribu- 
nals and  subject  to  the  appellate  jurisdiction  and  con- 
trol of  the  Circuit  Courts,  governs  the  determination 
of  this  cause.  In  support  of  the  assertion  thus  made 
attention  is  called  to  the  case  of  Oarnsey  v.  County 
Court,  33  Or.  201  (54  Pac.  539,  1089),  and  Farrow  v. 
Nevin,  44  Or.  496  (75  Pac.  711),  which  were  writs  of 
review,  or  certiorari,  to  annul  allowances  made  by 
County  Courts  of  claims  against  estates  of  decedents. 
In  the  first  case  the  writ  was  treated  as  a  collateral 
attack,  while  in  the  second  it  was  considered  to  be 
direct.  The  attack  in  each  instance,  though  assailing 
an  order  of  the  County  Court  made  in  the  transaction 
of  probate  business,  was  certainly  direct  because  the 
writs  of  review,  which  in  such  cases  are  concurrent 
with  the  right  of  appeal  were  sued  out  in  the  time  and 
manner  limited  by  the  statute  to  correct  judicial  errors 
apparent  on  the  face  of  the  record:  Section  605, 
L.  0.  L.;  Van  Fleet,  Col.  At.,  Section  3;  Malone  v. 
Cornelius,  34  Or.  192  (55  Pac.  536) ;  Title  Abstract  Co. 
V.  Nasburg,  58  Or.  190  (113  Pac.  2).  In  Gamsey  v. 
County  Court,  supra,  it  was  held  that  a  County  Court, 
sitting  for  the  transaction  of  probate  business,  was  an 
inferior  tribunal,  citing  as  sustaining  that  conclusion 
the  case  of  Kirkwood  v.  Washington  County,  32  Or. 
568,  671  (52  Pac.  568),  which  was  a  writ  of  review 
challenging  an  order  relating  to  the  collection  of  taxes, 
a  matter  pertaining  wholly  to  county  business.  If  an 
inferior  court  as  there  defined  is  one  from  which  an 
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appeal  will  lie,  it  necessarily  follows  that  Circuit 
Courts  in  Oregon  are  judicial  tribunals  of  that  class, 
for  their  judgments  and  decrees  are  reviewable  on 
appeal;  but  such  courts  are  conceded  to  be  general 
and  superior,  and  hence  the  definition  so  given  is  in- 
applicable. The  conclusion  reached  in  Garnsey  v. 
County  Court,  supra,  and  in  Farrow  v.  Nevin,  supra, 
so  far  as  they  in  effect  relate  to  collateral  attacks,  are 
diametrically  opposite,  thus  demonstrating  that  both 
cannot  be  correct  expressions  of  the  law.  It  may  well 
be  doubted  if  either  decision  is  proper  on  the  ground 
that  a  writ  of  review  will  not  lie  from  the  action  of  a 
County  Court  in  probate  matters,  for  to  admit  that  a 
precept  of  that  kind  is  available  in  such  cases  is  to  con- 
cede that  the  County  Court  while  transacting  business 
pertaining  to  the  settlement  of  a  decedent's  estate  is 
an  inferior  tribunal,  a  conclusion  which  is  at  variance 
with  every  other  decision  rendered  by  this  court  on 
that  subject. 

In  the  transaction  of  county  business  the  county 
judge  usually  sits  with  the  county  commissioners, 
which  officers  when  thus  assembled  at  the  time  and 
place  appointed  by  law,  though  exercising  adminis- 
trative and  executive  duties  concerning  the  financial 
affairs  of  the  county,  its  police  powers,  and  its  cor- 
porate business,  are  not  designated  as  the  board  of 
county  commissioners,  but  are  called  the  County 
Court:  Article  VII,  Section  12  of  the  Constitution 
Section  937,  L.  0.  L.  When  the  county  commissioners 
and  the  county  judge  are  sitting  thus  for  the  transac- 
tion of  county  business,  such  County  Court  is  an  in- 
ferior tribunal :  Article  VII,  Section  9,  of  the  Consti- 
tution: Thompson  v.  Multnomah  County,  2  Or.  34,  40; 
Johns  V.  Marion  County,  4  Or.  46,  49;  State  v.  Officer, 
4  Or.  180,  183;  Bewley  v.  Graves,  17  Or.  274,  282  (20 
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Pac.  322) ;  State  v.  Myers,  20  Or.  442,  444  (26  Pac. 
307) ;  Cameron  v.  Wasco  County,  27  Or.  318,  321  (41 
Pac.  160) ;  Grady  v.  Dundon,  30  Or.  333,  336  (47  Pac. 
915) ;  Kirkwood  v.  Washington  County,  32  Or.  568  (52 
Pac.  568) ;  Munroe  v.  Thomas,  35  Or.  174, 175  (57  Pac. 
419). 

Section  1  of  Article  VII  of  the  organic  law  of  the 
state,  as  far  as  important  herein,  reads : 

*^The  judicial  power  of  the  state  shall  be  vested  in  a 
supreme  court,  circuit  courts,  and  county  courts,  which 
shall  be  courts  of  record,  having  general  jurisdiction, 
to  be  defined,  limited,  and  regulated  by  law,  in  accord- 
ance with  this  constitution.** 

This  clause  was  amended  by  an  exercise  of  the  initia- 
tive power  at  a  general  election  held  November  8, 1910 : 
Laws  1911,  p.  7.  The  changes  thus  authorized,  how- 
ever, have  never  been  made.  The  County  Court  has 
been  given  exclusive  original  jurisdiction  in  all  probate 
matters:  Section  936,  L.  O.  L.  In  construing  these 
provisions  together  it  has  uniformly  been  held  that  a 
County  Court  in  the  transaction  of  probate  business 
is  a  tribunal  of  general  and  superior  jurisdiction,  and 
its  orders  in  such  cases  are  not  subject  to  collateral 
attack:  Russel  v.  Lewis,  3  Or.  380;  Tustin  v.  Gaunt,  4 
Or.  305;  Monastes  v.  Catlin,  6  Or.  119;  Bewley  v. 
Graves,  17  Or.  274  (20  Pac.  322) ;  Richardson's  Guard- 
ianship,  39  Or.  246  (64  Pac.  390) ;  Slate's  Estate,  40 
Or.  349  (68  Pac.  399) ;  Smith  v.  Whiting,  55  Or.  393 
(106  Pac.  791) ;  HUlman  v.  Young,  64  Or.  73  (127  Pac. 
793,  129  Pac.  124) ;  Yeaton  v.  Barnhart,  78  Or.  249 
(150  Pac.  742, 152  Pac.  1192).  To  the  same  effect,  see 
Clark  V.  Bossier,  10  Idaho,  348  (78  Pac.  358,  3  Ann. 
Cas.  231) ;  In  re  Creighton,  91  Neb.  654  (136  N.  W. 
1001,  Ann.  Cas.  1913D,  128) ;  Kavanagh  v.  Hamilton, 
53  Colo.  157  (125  Pac.  512,  Ann.  Cas.  1914B,  76). 
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The  statute  referring  to  the  application  of  an  admin- 
istrator or  executor  for  an  order  to  sell  real  property 
belonging  to  the  estate  of  a  decedent,  to  discharge 
the  debts  thereof,  reads : 

''Upon  the  filing  of  the  petition  a  citation  shall 
issue  to  the  devisees  and  heirs  therein  mentioned,  and 
to  all  others  unknown,  if  any  such  there  be,  to  appear 
at  a  term  of  court  therein  mentioned,  not  less  than  ten 
days  after  the  service  of  such  citation,  to  show  cause 
if  any  exist,  why  an  order  of  sale  should  not  be  made 
as  in  the  petition  prayed  for'':  Section  1254,  L.  0.  L. 

The  citation  put  forth  and  complained  of  in  this  suit 
was  served  by  publication  for  the  required  time,  in- 
formed Henry  Fletcher,  his  sister,  and  all  others  in- 
terested in  the  estate  of  Charles  W.  Fletcher,  deceased, 
that  the  administrator  thereof  had  filed  in  the  County 
Court  his  verified  petition  for  an  order  to  sell  the  real 
property  of  the  estate  or  so  much  thereof  as  might  be 
necessary  to  pay  the  claims  and  expenses  against  the 
estate,  particularly  describing  the  land,  and  notified 
such  parties  that  the  County  Court  had  made  an  order 
directing  a  citation  to  be  issued  to  them  requiring  them 
to  appear  at  a  time  and  place  as  hereinafter  desig- 
nated— 

'*to  show  cause  if  any  exists,  why  the  prayer  of  the 
administrator  should  not  be  granted.  Now,  therefore, 
in  pursuance  of  said  order  of  said  court,  you  and  each 
of  you  are  hereby  notified  that  you  are  required  to 
appear  at  the  county  courtroom  in  the  courthouse,  at 
Coquille  City,  Coos  Co.,  Oregon,  on  Wednesday,  the 
16th  day  of  July,  1902,  to  show  cause,  if  any  exists, 
why  the  order  of  sale,  as  in  said  petition  prayed  for 
[  ]  of  the  above  described  premises,  or  a  sufficient 
portion  thereof  to  pay  the  indebtedness  against  said 
estate  and  the  expenses  of  administration  thereof.'' 
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The  citation  also  stated  that  service  thereof  was 
made  by  publication  pursuant  to  the  County  Court's 
order  of  June  6,  1902,  was  signed  by  the  county  clerk 
three  days  thereafter,  and  sealed  with  his  official  seal. 
An  examination  of  this  citation  will  show  that  in  the 
space  indicated  by  brackets  the  phrase  ''should  not  be 
made  for  the  sale,'*  or  other  words  of  equivalent  im- 
port, were  omitted.  When,  however,  that  notice  is 
considered  in  its  entirety,  no  doubt  can  possibly  exist 
in  respect  to  the  purpose  for  which  the  heirs  of 
Charles  W.  Fletcher  were  required  to  appear  in  the 
County  Court,  and  probably  for  that  reason  their 
counsel  takes  no  exception  to  such  omission.  Objitc- 
tion  is  made  to  the  failure  of  the  citation  to  state  that 
the  time  in  which  such  parties  were  required  to  appear 
was  at  a  term  of  the  County  Court  provided  by  Sec- 
tion 1254,  L.  0.  L.,  and  it  is  contended  that  by  reason 
thereof  the  process  was  void  on  its  face.  Some  of  the 
cases  cited  as  sustaining  such  view  will  be  examined. 
In  Hunsaker  vi  Coffin,  2  Or.  107,  the  summons  served 
upon  the  defendant  required  him  to  appear  and  answer 
the  complaint  ''forthwith,'*  when  under  the  law  then 
in  force  a  summons  was  made  returnable  on  the  first 
day  of  the  next  term  of  court.  The  defendant  in  that 
action  having  failed  to  appear  as  notified,  a  default 
judgment  was  rendered  against  him  on  the  next  day 
after  such  service  was  made.  Several  years  there- 
after application  was  made  for  leave  to  issue  execution 
on  the  judgment  in  order  to  prevent  the  statute  of 
limitations  from  running  against  it,  and  the  cause  hav- 
ing reached  this  court  it  was  held  that  such  judgment 
was  void.  In  that  case  the  law  having  fixed  a  partic- 
ular day  for  the  return  of  the  process,  thereby  pre- 
scribed the  time  for  holding  the  court  and  not  the  time 
the  court  sat  for  transacting  business:  11  Cyc.  726; 
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Gird  V.  State,  1  Or.  308.  In  the  case  at  bar  the  statute 
makes  a  citation  returnable  at  a  term  of  the  County 
Court,  and  not  at  a  particular  day  thereof  as  in  the 
case  relied  upon.  In  that  case,  however,  under  the 
rule  now  generally  prevailing  the  judgment  there  ren- 
dered would  not  be  regarded  void,  and  thus  vulnerable 
to  collateral  attack,  because  the  summons  having  been 
personally  served  upon  that  defendant,  who  was  pre- 
sumed to  know  the  law  prescribing  the  return  day,  he 
should  have  specially  appeared  on  the  first  day  of  the 
next  term  and  moved  to  set  aside  the  judgment. 

The  case  of  Northcut  v.  Lemery,  8  Or.  316,  was  a 
collateral  attack  upon  a  decree  of  divorce  pursuant  to 
which  the  plaintiff  by  mesne  conveyances  obtained  a 
deed  of  a  tract  of  land.  There  was  no  evidence  of  the 
service  of  a  summons  upon  the  defendant  in  the  di- 
vorce suit,  other  than  a  recital  in  the  decree  rendered 
therein  as  follows : 

*'And  it  further  appearing  that  defendant  had  been 
served  by  publication  as  required  by  law.'^ 

The  statute  then  in  force  applicable  to  such  cases 
required  the  service  of  a  summons  when  made  upon 
a  nonresident  to  be  published  four  weeks.  The  period 
thus  limited  could  not  possibly  have  elapsed  when  the 
divorce  was  granted,  and  it  was  held  by  this  court 
that  jurisdiction  of  the  person  of  the  defendant  in  that 
suit  had  never  been  secured.  The  facts  there  stated 
are  not  applicable  to  the  case  at  bar,  for  here  the  cita- 
tion was  published  for  the  required  time  before  the 
order  for  the  sale  of  the  land  was  made  by  the  County 
Court. 

In  Wright  v.  Edwards,  10  Or.  298,  which  was  a  col- 
lateral attack  upon  the  order  of  a  County  Court  direct- 
ing the  sale  of  the  realty  of  a  decedent's  estate  to  pay 
the  debts  thereof,  it  was  held  that  the  application  upon 
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which  the  order  was  predicated  did  not  state  facts  suffi- 
cient to  invoke  an  exercise  of  jurisdiction  of  the  court 
so  as  to  authorize  it  to  grant  the  prayer  of  the  peti- 
tion, and  for  that  reason  the  order  was  determined  to 
be  void.  In  the  case  at  bar  the  petition  was  adequate 
for  that  purpose. 

In  White  v.  Johnson,  27  Or.  282  (40  Pac.  511,  50 
Am.  St.  Rep.  726),  the  defendant  died  after  that  action 
was  commenced,  but  before  the  sunamons  was  served, 
whereupon  the  cause  was  continued,  by  order  of  court, 
against  Cordelia  Johnson,  the  decedent's  executrix, 
who  was  allowed  ten  days  in  which  to  answer  the  com- 
plaint. The  title  of  the  cause  was  not  changed  by 
making  her  a  party,  and  in  the  absence  thereof  the 
original  summons,  and  copies  of  the  complaint  and  of 
the  order  continuing  the  cause  were  personally  served 
upon  her.  She  appeared  specially  in  the  trial  court 
for  that  purpose  only,  and  moved  to  set  aside  the  at- 
tempted service  of  process.  The  motion  was  denied, 
and,  the  executrix  declining  to  plead,  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  sum  de- 
manded in  the  complaint,  and  she  appealed.  In  re- 
versing the  judgment  it  was  held  that  as  the  statute 
required  a  summons  to  contain  the  names  of  the  par- 
ties to  the  action  and  the  title  thereof  and  to  be  di- 
rected to  the  defendant,  such  service  did  not  give  the 
court  jurisdiction  to  render  a  judgment  by  default 
against  the  administratrix  in  her  representative  ca- 
pacity. It  will  thus  be  seen  that  the  question  pre- 
sented to  this  court  was  raised  by  an  appeal  which  was 
a  direct  attack  upon  the  judglnent. 

In  Smith  v.  Whiting,  55  Or.  393  (106  Pac.  791), 
which  was  a  collateral  attack  upon  the  validity  of  a 
probate  order  directing  the  sale  of  real  property  be- 
longing to  a  decedent's  estate,  it  appeared  that  the 
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citation  addressed  to  the  parties  interested  therein  was 
served  by  publication  notwithstanding  some  of  them 
resided  in  Oregon,  as  to  whom  it  was  held  that  the 
order  to  sell  the  land  was  void.  In  that  case  there  was 
no  service  whatever  as  to  the  parties  residing  in  this 
state,  a  fact  which  will  be  hereinafter  mentioned. 

In  Sanders  v.  Rains,  10  Mo.  478,  it  was  ruled  that 
a  summons  issued  by  a  justice  of  the  peace  and  made 
returnable  in  a  time  less  than  that  allowed  by  law  was 
void,  that  a  judgment  by  default  rendered  on  the  ser- 
vice of  such  sunamons  was  also  void,  and  that  the  party 
acquired  no  title  under  a  sale  on  an  execution  issued 
upon  such  judgment,  which  final  determination  was 
subject  to  collateral  attack  on  the  ground  that  it  was 
void.  The  judgment  there  complained  of  was  given 
by  a  court  of  inferior  jurisdiction,  and  has  no  applica- 
tion to  the  case  at  bar. 

In  Thompson  v.  Patterson,  2  Miles  (Pa.),  146,  a 
summons  issued  out  of  the  District  Court  of  Philadel- 
phia, and  made  returnable  at  a  day  not  authorized  by 
law,  was  held  bad  and  quashed  upon  a  motion  inter- 
posed in  that  court  in  proper  time.  That  was  cer- 
tainly a  direct  attack. 

In  Crowell  v.  Oalloway,  3  Neb.  215,  under  a  statute 
which  directed  that  a  summons  should  be  returnable  on 
the  second  Monday  after  its  date,  it  was  held  that  if 
such  process  were  made  returnable  at  any  other  time  it 
was  void,  and  no  jurisdiction  of  the  defendant  was  se- 
cured, but  that,  if  such  party  intended  to  rely  upon 
the  want  of  power  to  hear  and  determine  the  cause, 
he  should  have  appeared  specially  for  that  purpose 
only,  but  by  his  general  appearance  he  acknowledged 
jurisdiction,  and  the  judgment  so  rendered  against  him 
was  affirmed  on  appeal.    It  will  thus  be  seen  that  the 


March,  1917.]  STADEa^MAN  t;.  Miner.  399 

attack  was  not  collateral,  and  the  decision  rendered 
on  appeal  is  not  in  point  here. 

In  State  v.  ParkSy  34  Okl.  335  (126  Pac.  242),  it  was 
decided  that  a  summons  issued  March  6th  and  return- 
able in  ten  days,  but  which  process  required  the  de- 
fendant to  appear  and  answer  March  26th,  should  have 
been  quashed  on  motion.  That  was  a  direct  attack; 
and  had  a  motion  of  that  kind  been  interposed  in  the 
County  Court  of  Coos  County,  Oregon,  within  the  time 
prescribed  by  law,  the  order  of  sale  of  the  land  might 
have  been  set  aside  in  consequence  of  irregularities  in 
the  citation  which  was  published. 

In  North  Pacific  Cycle  Co.  v.  Thomas,  26  Or.  381, 
383  (38  Pac.  307,  46  Am.  St.  Rep.  636),  Mr.  Chief  Jus- 
tice Bean,  in  speaking  of  the  service  of  process,  says : 

**  There  is  an  important  difference  between  a  want 
of  jurisdiction  and  a  mere  defect  in  obtaining  it.  In 
the  former  case  the  judgment  is  absolutely  void,  and 
may  be  impeached  whenever  it  is  sought  to  be  used  as 
a  valid  judgment;  but  in  the  latter  case  it  is  simply 
erroneous  and  voidable,  and  can  be  attacked  only  in 
some  direct  proceeding  authorized  by  law.  When 
there  is  some  irregularity  in  the  form  of  the  process, 
or  in  the  manner  of  its  service,  the  party  served  can 
take  advantage  thereof  by  some  appropriate  proceed- 
ings in  the  court  where  the  action  is  pending,  and  by 
neglecting  to  do  so  he  waives  the  irregularity  and  can- 
not attack  the  judgment  in  a  collateral  proceeding.*' 

In  Moore  Realty  Co.  v.  Ca^-r,  61  Or.  34,  39  (120  Pac. 
742,  744),  Mr.  Chief  Justice  Eakin,  in  discussing  the 
service  of  process  by  publication,  says : 

**The  rule  seems  to  be  that,  if  there  is  actually  some 
notice  to  the  defendant,  it  is  sufficient  on  a  collateral 
attack,  and  the  irregularity  or  defect  in  the  service 
or  lack  of  compliance  with  the  statute  does  not  render 
the  judgment  void,  but  merely  voidable.  The  follow- 
ing cases  are  all  collateral  attacks  upon  judgments  or 
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decrees  rendered  on  service  for  (by)  publication,  and 
it  was  held  in  each  that,  although  the  service  was  de- 
fective or  irregular,  it  did  not  render  the  judgment 
void,  and  was  suflScient  against  a  collateral  attack'* — 
citing  many  cases. 

In  commenting  upon  the  same  legal  principle,  in 
Quart  V.  Abbett,  102  Ind.  233,  240  (52  Am.  Rep.  662), 
Mr.  Justice  Elliott,  a  noted  author  and  distinguished 
jurist,  observes: 

''Where  there  is  some  notice,  although  defective,  the 
judgment  is  not  void ;  if  there  is  notice,  although  irreg- 
ular and  defective,  there  is  jurisdiction  (citing  author- 
ities). The  rule  with  respect  to  notice  by  publication 
is  the  same  as  to  notice  by  service  of  summons ;  there 
is,  indeed,  reason  for  being  more  liberal  in  cases  of 
constructive  notice  than  in  cases  where  the  service  is 
by  sunmaons,  for  the  defendant  in  the  former  class  of 
cases  is  entitled,  as  of  right,  to  open  the  judgment  and 
try  the  cause.  It  is  a  mistake  to  suppose  the  notice 
of  publication  is  purely  of  statutory  origin,  for  it  was 
well  known  in  chancery  and  at  common  law :  3  Bl.  Com. 
283,  244;  Hahn  v.  Kelly,  34  Cal.  391  (94  Am.  Dec.  742). 
There  is  therefore  no  valid  reason  why  the  same  pre- 
sumption should  not  obtain  in  cases  where  the  notice 
is  by  publication  as  where  it  is  by  service  of  summons, 
and  the  weight  of  authority  is  to  that  effect*' — citing 
cases. 

In  Wilson  v.  WUson,  255  Mo.  528  (164  S.  W.  561), 
in  applying  for  authority  to  sell  real  property  belong- 
ing to  a  decedent's  estate  the  process  published  re- 
quired the  persons  named  therein  to  appear  ''before*' 
instead  of  "at"  the  day  fixed  in  the  order,  and  it  was 
held  that  the  mistake  was  a  harmless  irregularity. 

By  the  citation  which  was  published  in  the  case  at 
bar  for  the  required  time  Henry  Fletcher  and  his  sister 
were  informed  when  and  where  they  were  required  to 
appear,  and  the  time  so  designated  was  at  a  day  of  the 
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regular  term  of  the  County  Court.  Under  the  rule  an- 
nounced in  North  Pacific  Cycle  Co.  v.  Thomas,  supra, 
and  followed  in  Perry  v.  Gholson,  39  Or.  438  (65  Pac. 
601,  87  Am.  St.  Rep.  685),  and  in  Stanley  v.  Rachofshy, 
50  Or.  472  (93  Pac.  354),  though  the  citation  was  ir- 
regular in  the  respects  mentioned  the  order  based 
thereon  is  not  void,  and  for  that  reason  we  adhere  to 
the  opinion  reversing  the  decree. 

Opinion  on  Fibst  Reheabing  Approved. 

Mr.  Justice  Benson  and  Mb.  Justice  Harris  concur 
in  the  result. 

Mr.  Justice  McCamant  took  no  part  in  the  consider- 
ation hereof. 

Mr.  Justice  Burnett  delivered  the  following  dis- 
senting opinion : 

In  this  case  the  so-called  citation  upon  which  de- 
pends the  jurisdiction  of  the  County  Court  to  divest 
the  plaintiffs  of  their  property  was  issued  on  June  6, 
1902,  and  required  the  heirs  at  law  of  the  decedent 

*'and  all  others  unknown,  and  all  persons  interested  in 
said  estate,  to  appear  before  the  county  court  of  Coo^ 
County,  Oregon,  at  the  courthouse  at  Coquille  City, 
in  Coos  County,  Oregon,  on  the  14th  day  of  July,  1902, 
and  show  cause, '*  etc. 

It  is  said  that  this  citation  was  served  by  publica- 
tion for  four  weeks.  Under  any  computation  of  that 
period,  the  service  of  the  citation  was  not  complete  until 
some  time  after  the  first  Monday  in  July  of  that  year. 
Section  1254,  L.  0.  L.,  which  has  stood  in  that  form 
since  the  original  enactment  of  1862,  declares : 

**Upon  the  filing  of  the  petition  a  citation  shall  issue 
to  the  devisees  and  heirs  therein  mentioned,  and  to 
•3  Or.— ae 
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all  others  unknown^  if  any  such  there  be,  to  appear  at 
a  term  of  court  therein  mentioned,  not  less  than  ten 
days  after  the  service  of  such  citation,  to  show  cause, 
if  any  exist,  why  an  jorder  of  sale  should  not  be  made 
as  in  the  petition  prayed  for.'* 

It  is  a  plain  requisite  of  a  citation  that  the  term  at 
which  the  heirs  must  appear  shall  be  mentioned  therein. 
It  is  equally  mandatory  that  there  shall  be  a  lapse  of 
not  less  than  ten  days  after  the  service  is  complete 
until  the  term  occurs  which  is  to  be  designated  in  that 
document.  In  the  citation,  however,  no  term  of  court 
is  specified.  The  times  of  holding  court  are  fixed  by 
law  and  are  presumed  to  be  known  by  everyone.  It 
is  the  intent  of  the  statute  that  citations  are  to  be  made 
returnable  with  reference  to  dates  thus  within  general 
knowledge  and  nothing  else  can  be  made  the  standard. 
The  heirs  can  be  bound  only  by  a  notice  framed  in 
the  terms  of  the  statute.  Anything  less  than  or  dif- 
ferent from  that  is  not  sufficient  to  confer  jurisdiction 
to  deprive  them  of  their  property.  The  instrument  in 
question  does  not  measure  up  to  the  plain  conunands 
of  the  statute  and  they  cannot  rightly  be  frittered  away 
by  mere  construction  which  is  but  little  short  of  judi- 
cial legislation. 

At  the  time  the  proceedings  in  question  were  had  it 
was  the  law  that: 

**  There  shall  be  a  term  of  the  county  court  convene 
in  each  of  the  several  counties  of  this  state  for  the 
transaction  of  probate  and  all  other  civil  business  cog- 
nizable by  county  courts,  except  the  transaction  of 
county  business,  on  the  first  Monday  in  each  month' ': 
B.  &  C.  Comp.,  §  2522. 

Section  936,  L.  0.  L.,  defines  the  jurisdiction  of 
the  County  Court  in  probate  matters.  Section  946, 
L.  0.  L.,  prescribes  the  order  of  business  of  the  County 
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Court  at  each  term,  the  second  subdivision  reading 
thus: 

**2.  The  business  pertaining  to  a  court  of  probate  as 
defined  and  specified  in  section  936.'* 

Section  947,  referring  to  the  County  Court,  says : 

**The  court  is  always  open  for  the  transaction  of  the 
business  mentioned  in  subdivision  2  of  the  last  section 
whenever  the  particular  proceeding  or  transaction  is 
authorized  to  be  had  or  done,  without  the  presence  of 
or  notice  to  another.** 

This  section  manifestly  refers  only  to  ex  parte  trans- 
actions and  cannot  be  held  to  include  matters  of  the 
kind  involved  which  depend  for  jurisdiction  upon  no- 
tice to  the  parties. 

This  is  not  a  question  of  serving  a  valid  process 
upon  the  defendants  therein  and  taking  a  decree  prior 
to  the  expiration  of  the  period  of  service.  It  is  a  ques- 
tion of  publishing  that  which  is  not  process  because 
it  does  not  comply  with  the  requirements  of  the  statute 
defining  the  citation  and  prescribing  what  it  shall  con- 
tain. It  will  not  do  to  say  that  because  the  return  day 
might  have  happened  before  the  adjournment  of  some 
term  of  the  court  the  proceeding  can  be  sustained  on 
the  ground  that  the  County  Court  is  always  open.  It 
was,  indeed,  always  open  within  the  meaning  of  law, 
but  only  for  the  transaction  of  business  which  may 
be  done  without  notice.  Where  due  process  of  law  is 
required,  however,  as  in  cases  of  taking  the  property 
of  heirs  the  citation  must  be  constructed  and  made  re- 
turnable with  reference  to  a  term  of  court  to  be  men- 
tioned therein  which  must  be  one  occurring  after  the 
lapse  of  ten  days  subsequent  to  the  completion  of  ser- 
vice. The  paper  relied  upon  is  not  a  citation  within 
the  meaning  of  the  law  because  of  the  failure  to  desig- 
nate the  proper  or  any  term  of  court  at  which  cause 
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was  to  be  shown  against  the  sale.  The  proceedings 
based  thereon  are  void  upon  their  face  and  hence  may 
be  attacked  in  this  collateral  litigation  to  quiet  title. 
For  these  reasons  I  am  unable  to  concur  with  the  ar- 
gument of  Mr.  Justice  Moorb. 

Mb.  Justice  Bean  delivered  the  following  dissenting 
opinion : 

The  order  of  sale  made  by  the  County  Court  was 
made  without  jurisdiction  and  void.  It  should  not  be 
given  any  force. 


Argued  September  7,  reversed  October  10,  1910. 

Beargued  on  rehearing  March  13,  former  opinion  reversed  and  judg- 
ment affirmed  March  27,  1917. 

LANE  V.  BALL. 

(160  Pac.  144;  163  Pac.  975.) 

Limitatioii  of  Actions— Accmal  of  Bight  of  Action— False  Imprison- 
ment. 

1.  The  statute  of  limitation  against  the  right  to  redress  for  false 
imprisonment  began  to  run  on  the  date  of  an  order  for  plaintiff's 
discharge. 

Limitation  of  Actions— What  Constitutes— Commencement  of  Action 
— Statutes. 

2.  Under  Section  8,  L.  O.  L.,  providing  that  an  action  for  false 
imprisonment  must  be  commenced  within  two  years,  and  Section  15, 
providing  that  an  attempt  to  commence  an  action  shall  b®  deemed 
equivalent  to  the  commencement  thereof,  when  complaint  is  filed  and 
summons  delivered,  with  intent  that  it  shall  be  actually  served,  to  the 
sheriff  or  other  officer  of  the  county,  an  action  for  false  imprisonment 
was  commenced  where  a  complaint  was  filed  and  summons  for  several 
defendants,  but  only  one  copy  of  the  complaint,  was  delivered  to  the 
sheriff. 

False  Imprisonment — ^ICalicions  Prosecution  Distlngnirtied — ^Pleading 
— Complaint. 

8.  Where  a  complaint  charged  that  defendants  caused  plaintiff's 
imprisonment  under  an  execution  order  unlawfully  issued  by  defend- 
ant clerk  of  court  without  authority,  directing  the  sheriff  to  arrest 
and  imprison  him,  the  gist  of  the  action  is  false  imprisonment  and  not 
malicious  prosecution,  since  an  action  for  false  imprisonment  may  be 
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maintained  where  the  imprisonment  is  without  legal  authority;  but 
where  there  is  a  valid,  or  apparently  valid,  power  to  arrest,  the 
remedy  is  by  action  for  malicious  prosecution. 

[As  to  what  amounts  to  false  imprisonmenti  lee  note  in  118 
Am.  St  Bep.  719.] 

False  Impiiflonment— Pleading— Oomplaint—Siifllclency. 

4.  A  complaint  for  false  imprisonment,  which  alleged  that  de- 
fendants caused  plaintiif  to  be  imprisoned  under  an  execution  order 
issued  by  defendant  clerk  of  court  without  legal  authority,  directing 
the  sheriff  to  arrest  and  imprison  him,  was  sufficient,  although  it  did 
not  aver  want  of  probable  cause. 

Ptocess— Summons— Bervice— Statute. 

5.  Under  Section  55,  subdivision  5,  L.  O.  L.,  providing  that  the 
summons  shall  be  served  by  delivering  a  copy  thereof  with  a  copy 
of  the  complaint  to  defendant  personally,  where  summons  in  due 
form  was  served  on  joint  defendants  in  a  law  action,  but  the  sheriff 
delivered  a  copy  of  complaint  to  only  one  defendant,  no  jurisdiction 
of  the  persons  of  the  other  defendants  was  secured  by  such  attempted 
service. 

Judgment — ^Validity— Defect  in  Summons. 

6.  A  defect  in  the  form  or  matter  of  a  summons  not  absolutely 
destructive  of  its  validity,  although  material  and  sufficient  to  cause 
a  reversal  of  the  judgment,  does  not  deprive  the  court  of  jurisdiction, 
and  therefore  does  not  expose  the  judgment  to  collateral  impeachment. 

Process — Quashing— Ground. 

7.  As  the  power  of  a  court  to  quash  a  summons  must  rest  upon 
the  assumption  that  it  is  void,  and  authority  to  set  aside  attempted 
service  of  summons  is  upon  the  theory  that  the  exhibition  of  original 
or  delivery  of  certified  copy  was  ineffectual  because  of  failure  to  com- 
ply with  the  statute  regulating  the  service,  a  defect  in  the  return 
of  a  summons  is  not  reached  by  a  motion  to  quash,  but  must  be 
assailed  by  an  application  to  set  aside  tiie  service. 

Torts — ^Pleading — Joinder  of  Defendants. 

8.  In  an  action  for  false  imprisonment  against  several  defendants 
plaintiff  had  an  election  to  proceed  against  any  or  all  of  them,  as  one 
joint  wrongdoer  cannot  complain  that  others,  equally  guilty,  are  not 
united  with  him. 

Dismissal  and  Nonsult-^oint  Defendants— Right  to  Dismiss. 

9.  In  an  action  for  false  imprisonment  against  several  defendants, 
plaintiff  could  have  dismissed  his  action  as  to  some  of  the  defendants 
without  affecting  the  merits  of  the  cause  as  to  the  others. 

Process— Summons— Sufficiency  of  Sendee. 

10.  In  an  action  for  false  imprisonment  against  several  defendants, 
where  summons  in  due  form  was  served  on  each,  but  a  copy  of  the 
complaint  was  served  on  only  one,  the  service  on  this  defendant  was 
not  rendered  void  in  consequence  of  the  direction  given  the  sheriff  to 
deliver  a  copy  of  the  complaint  to  him  only. 
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Limitation   of   Actions^-Btatotef-— Oon8tractioii--<^oiiim«ncoiiien^   of 
Action. 

11.  Section  14,  L.  O.  L.,  proTiding  that  an  action  thall  be  deemed 
commenced  as  .to  each  defendant  when  the  complaint  xb  filed  and  the 
■nmmons  served  on  him,  or  on  a  codef endant  who  ia  a  joint  contractor, 
"or  otherwise  united  in  interest  with  him/'  means  a  defendant  in  an 
action  arising  out  of  a  joint  contract,  and  an  action  for  false  imprii- 
onment  against  joint  defendants  was  not  deemed  commenced  against 
defendants  who  were  only  served  with  summons  by  proper  service  of 
summons  and  copy  of  complaint  on  one  defendant. 

Process— Summons— Bi£^t  to  Sexre  Additional  Sommons— Statute. 

12.  Under  Section  60,  L.  O.  L.,  providing  that  whenever  it  shall 
appear  from  the  return  of  the  sheriff,  etc.,  that  defendant  is  not 
found,  plaintiff  may  deliver  another  summons  to  be  served  or  may 
proceed  by  publication  at  his  election,  when  construed  with  Section 
56,  subdivision  2,  providing  for  service  by  publication  upon  affidavit 
in  cases  there  specified,  and  Section  57,  which  provides  that  when 
publication  has  been  ordered,  personal  service  outside  of  the  state 
shall  be  equivalent  to  publication  and  deposit  in  the  postoffice,  in  an 
action  against  joint  defendants,  where  plaintiff  failed  to  have  copies 
of  the  complaint  served  upon  defendants  except  one,  he  had  the  right, 
at  any  time  before  the  statute  of  limitations  had  run,  to  issue  another 
summons  without  a  return  of  "not  found,"  and  cause  it  and  certified 
copies  of  the  complaint  to  be  served  upon  the  parties  as  to  whom 
prior  attempted  service  was  ineffectual. 

ON  EEHEAEINa. 

ICalicions  Prosecution— ^Pleading— ^Proof. 

13.  In  an  action  for  malicious  prosecution,  it  Is  necessary  to  aver 
and  prove  that  the  suit  out  of  which  the  alleged  illegal  imprisonment 
arose  has  completely  terminated  in  favor  of  the  plaintiff,  or  that  it 
has  been  abandoned  by  the  defendant. 

Process    Malicions  Abuse  of  Process— Pleading— Proof . 

14.  In  an  action  for  a  malicious  abuse  of  process,  it  is  not  essen- 
tial to  aver  or  show  that  the  action  pursuant  to  which  the  process 
was  issued  has  terminated. 

Limitation  of  Actions— Accrual  of  Cause  of  Action— lialicious  Prose- 
cution— ^Blalicious  Abuse  of  Process. 

15.  The  distinction  between  an  action  for  false  imprisonment  and 
one  for  malicious  abuse  of  process  in  respect  to  the  statute  of  limita- 
tions is  that  as  to  the  former  the  time  so  prescribed  does  not  begin 
to  run  until  the  prior  action,  pursuant  to  which  the  process  was  is- 
sued, has  finally  terminated  in  plaintiff's  favor,  while  as  to  the  latter 
the  cause  of  action  arises  when  the  plaintiff  is  apprehended  under  a 
valid  writ  for  some  collateral  purpose. 

Limitation  of  Actions— Accrual  of  Cause  of  Action— Malidous  Abuse 
of  Process. 

16.  When  damages  are  undertaken  to  be  recovered  for  a  malicious 
abuse  of  process,  though  a  cause  of  action  arises  when  a  plaintiff 
is  unlawfully  restrained  of  his  liberty,  each  day's  imprisonment  neces- 
sarily augments  the  indemnity  to  which  he  is  justly  entitled;  so,  if 
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any  part  of  the  incarceration  be  included  within  the  two  years  prior 
to  the  commencement  of  the  action  for  the  recoverj  of  damages,  the 
statute  of  limitations  has  not  run  as  against  that  period. 

Process  —  BCalicions  Abuse  of  Process — Pleading— Complaint— Soffl- 
dency. 

17.  Section  213,  L.  O.  L.,  provides  for  a  writ  of  execution  to  en- 
force judgments.  Section  214  provides  for  execution  against  the 
person  of  a  judgment  debtor.  Section  218,  subdivision  1,  provides 
that,  when  it  appears  from  the  record  that  a  cause  of  action  is  also 
a  cause  of  arrest  as  prescribed  in  Section  259,  execution  against  the 
person  of  a  judgment  debtor  may  issue  of  course.  Subdivision  2  pro- 
Tides  that,  when  no  cause  of  arrest  appears  from  the  record,  such 
execution  may  issue,  etc.,  upon  leave  of  the  court.  Subdivision  3  pro- 
vides, when  the  defendant  has  been  provisionally  arrested  in  the  ac- 
tion, or  an  order  has  been  made  allowing  such  arrest,  and  in  either 
case  the  order  has  not  been  vacated,  such  execution  may  issue  of 
course.  Section  259  provides  that  a  defendant  may  be  arrested  when 
he  has  been  guilty  of  a  fraud  in  contracting  the  debt  or  incurring  the 
obligation  for  which  the  action  is  brought,  or  in  concealing  or  dispos- 
ing of  the  property,  for  the  taking,  detention  or  conversion  of  which 
the  action  is  brought.  A  complaint  charged  that  there  was  rendered 
against  the  plaintiff  and  in  favor  of  the  defendant  a  judgment  in 
which  his  attorneys  were  financially  interested,  and  that  they  and  the 
other  defendant  acting  jointly  and  illegally  for  the  wrongful  purpose 
of  extorting  money  from  the  plaintiff,  "and  without  any  order  or 
leave  of  the  above  court  or  judge  thereof  in  the  premises  did  wrong- 
fully, unlawfully,  and  maliciously"  cause  to  be  issued  on  such  judg- 
ment an  execution,  pursuant  to  which  command  the  plaintiff  was 
imprisoned,  etc.  Held,  that  the  complaint  neither  directly  nor  ihfer- 
entially  charges  that  the  cause  of  action  wherein  the  money  judgment 
was  rendered  against  the  plaintiff  and  in  favor  of  the  defendant  was 
not  also  a  cause  of  arrest,  and,  having  failed  to  negative  that  fact, 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

From  Multnomah :  Calvin  U.  Gantbnbein,  Judge. 

This  is  an  action  by  Adolphus  Lane  against  W.  F. 
Ball,  E.  E.  Farrington,  C.  H.  Farrington,  C.  M.  White 
and  John  B.  Coffey. 

From  a  judgment  in  favor  of  defendants,  plaintiff 
appeals. 

Department  1.  Statement  by  Mb.  Chief  Justice 
Moore. 

The  complaint  in  this  action  was  filed  February  23, 
1915,  and  alleges  in  effect  that  the  defendants  E.  E. 
Farrington,  C.  H.  Farrington  and  C.  M.  White  are  and 
at  all  the  times  stated  were  attorneys  at  law  and  en- 
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gaged  in  the  practice  of  their  profession  at  Portland, 
Oregon,  and  are  financially  interested  in  a  judgment 
which  they  secured  in  the  Circuit  Court  of  the  State  of 
Oregon  for  Multnomah  County  in  favor  of  the  defend- 
ant W.  F.  Ball  and  against  the  plaintiff  Adolphus 
Lane ;  that  the  defendant  John  B.  Coffey  is  the  county 
clerk  of  that  county  and  ex-ofjficio  clerk  of  that  court: 

''That  on  or  about  the  15th  day  of  February,  1913, 
the  said  defendants,  E.  E.  Farrington,  C.  H.  Farring- 
ton,  C.  M.  White  and  W.  F.  Ball,  acting  jointly  and 
illegally  and  for  the  wrongful  and  unlawful  purpose  of 
extorting  money  from  this  plaintiff  and  unlawfully 
compelling  plaintiff  by  and  through  wrongful  and  un- 
lawful means  and  methods  to  pay  over  money  to  said 
defendant  Ball,  and  his  said  attorneys  and  without  any 
order  or  leave  of  the  above  court,  or  judge  thereof,  in 
the  premises,  did  wrongfully,  unlawfully  and  mali- 
ciously solicit,  procure  and  induce  the  said  defendant 
John  B.  Coffey,  then  being  and  acting  as  clerk  of  the 
said  circuit  court  as  aforesaid,  unlawfully  to  issue  a 
warrant  for  the  arrest  and  imprisonment  of  the  above 
plaintiff,  and  that  the  said  John  B.  Coffey,  as  clerk  of 
the  above  circuit  court  as  aforesaid,  unlawfully  acting 
under  and  upon  the  solicitations,  inducements  and  ad- 
vice of  his  co-defendants,  and  in  furtherance  of  the 
aforesaid  unlawful  purpose  of  his  co-defendants,  did 
on  the  15th  day  of  February,  1913,  unlawfully  and  in 
violation  of  the  statutes  of  the  state  of  Oregon,  and 
without  any  leave  or  order  of  the  above  court  or  any 
judge  thereof  so  to  do,  and  in  violation  of  plaintiff's 
rights  in  the  premises,  issue  an  execution  order  direct- 
ing the  sheriff  of  Multnomah  County,  Oregon,  to  arrest 
and  imprison  the  above  plaintiff  Adolphus  Lane,  in  the 
county  jail  of  Multnomah  County,  Oregon,  until  he 
should  pay  certain  sums  of  money  then  claimed  to  be 
due  to  defendant  W.  F.  Ball  and  his  said  attorneys, 
upon  a  certain  judgment  of  the  above  court,  or  be  other- 
wise discharged.*' 

That  Coffey  wrongfully  and  unlawfully  caused  such 
execution  forthwith  to  be  delivered  to  such  sheriff  who 
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pursuant  thereto  arrested  the  plaintiff  February  15, 
1913,  and  committed  him  to  the  jail  of  that  county 
where  he  remained  until  March  24,  1913,  when  he  was 
discharged  by  order  of  such  court  which  held  that  the 
writ  under  which  he  was  apprehended  and  imprisoned 
was  illegal  and  void,  and  issued  without  authority  of 
law,  and  thereupon  canceled  such  warrant,  from  which 
judgment  no  appeal  was  taken,  and  the  order  has  be- 
come final;  that  statements  concerning  the  plaintiff's 
arrest  and  imprisonment  were  published  in  the  press, 
and  became  generally  known  to,  and  were  discussed  by 
his  friends  and  acquaintances,  thereby  injuring  his 
credit,  reputation  and  social  and  business  standing, 
causing  mental  strain  and  anguish,  to  his  damages  in 
the  sum  of  $10,000  for  which  judgment  was  demanded. 
The  day  the  complaint  was  filed,  a  summons  regular  in 
form  was  issued  and  delivered  to  the  sheriff  of  that 
county,  having  noted  thereon  the  following  direction, 
addressed  to  such  officer  and  subscribed  by  plaintiff's 
counsel,  as  sanctioned  in  suits  in  equity:  Section  398, 
L.  0.  L.  Omitting  the  address  and  signature,  the 
direction  reads: 

**You  will  please  serve  a  copy  of  sunmaons  upon  all 
defendants  herein,  and  only  one  copy  of  complaint, 
which  is  to  be  served  upon  defendant  C.  M.  White.'* 

The  return  of  the  sheriff  shows  that  he  served  the 
summons  within  that  state  and  county  by  personally 
delivering  a  certified  copy  thereof  to  each  of  the  de- 
fendants, naming  them,  and  that  at  the  same  time  and 
place  and  in  the  same  manner  he  also  delivered  to 
White  a  certified  copy  of  the  complaint.  Ball,  E.  E. 
Farrington,  C.  H.  Farrington  and  Coffey,  jointly  ap- 
pearing specially  on  March  5, 1915,  moved  to  quash  the 
sunmaons  and  the  attempted  service  thereof  as  to  them, 
on  the  ground  that  no  copy  of  the  complaint  had  been 
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delivered  to  either.  White  at  the  same  time,  alone 
appearing  specially,  moved  to  quash  the  summons  and 
the  service  thereof  as  to  him,  for  that  only  one  copy  of 
the  complaint  was  served.  A  second  summons  was 
issued  March  9,  1915,  and  served  the  next  day  upon 
Ball,  the  two  Farringtons  and  Coffey,  to  each  of  whom 
was  delivered  a  certified  copy  of  the  complaint.  The 
court  on  March  15, 1915,  sustained  the  motions  referred 
to,  and  quashed  the  first  summons  and  the  service 
thereof  as  to  each  of  the  defendants.  Thereupon  a 
third  summons  was  issued  and  served  March  15,  1915, 
upon  White  to  whom  was  also  delivered  a  certified  copy 
of  the  complaint.  All  the  defendants  except  White, 
jointly  appearing  specially  March  19,  1915,  moved  to 
quash  the  second  summons,  attempted  to  be  served 
upon  them,  for  that  the  return  of  the  first  summons 
did  not  state  that  they  were  or  either  of  them  was  not 
found,  and  that  when  the  second  summons  was  issued 
there  was  then  pending  in  such  court  and  undetermined 
motions  to  quash  the  first  summons  and  the  service 
thereof.  White  on  March  26,  1915,  alone  appearing 
specially  moved  to  quash  the  third  summons  and  the 
service  thereof  on  substantially  the  same  grounds  as 
last  stated.  The  court  on  March  29, 1915,  quashed  the 
second  and  third  summons  and  the  service  thereof, 
and  at  the  same  time  made  an  order  permitting  the 
issuance  of  another  summons.  Pursuant  to  such 
authorization  a  fourth  summons  was  issued  March  30, 
1915,  and  served  the  same  day  upon  each  of  the  defend- 
ants to  whom  was  also  delivered  a  certified  copy  of  the 
complaint.  On  April  9,  1915,  Ball  and  Coffey  sep- 
arately, and  the  other  defendants  jointly,  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  action  had  not  been  commenced  within  the  time 
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limited  therefor.  Each  of  these  demurrers  was  sus- 
tained April  12,  1915.  The  plaintiff's  counsel  on  the 
5th  of  the  next  month  moved  to  vacate  all  the  previous 
rulings  made  in  this  cause  and  for  an  order  directing 
each  of  the  defendants  to  file  an  answer  to  the  com- 
plaint This  motion  was  denied  May  24,  1915,  the 
order  reciting  the  overruling  of  the  demurrers,  **and 
that  plaintiff  has  failed  to  further  plead  in  this  action,*' 
and  concluding  as  follows : 

'*Now,  therefore,  it  is  considered  and  adjudged  by 
the  court  that  defendants  ^o  hence  without  day,  and 
recover  of  the  plaintiff  their  costs  and  disbursements 
herein  expended,  taxed  at  $13.65.'' 

From  this  judgment  the  plaintiff  appeals. 

Bevebssd  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Allan  R.  Joy  and  Messrs.  Logan  <&  Smith,  with  an 
oral  argument  by  Mr.  Joy. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  M.  White. 

Opinion  by  Mb.  Chief  Justice  Moobe. 

1, 2.  It  will  be  remembered  the  complaint  charges 
that  the  defendants  acting  jointly  and  illegally  and  for 
the  wrongful  and  unlawful  purpose  of  extorting  money 
from  the  plaintiff  by  wrongful  means  caused  an  execu- 
tion to  be  issued  directing  the  sheriff  to  arrest  and  im- 
prison the  plaintiff  in  the  county  jail  until  he  should 
pay  Ball  and  his  attorneys,  defendants  herein,  the  sum 
due  on  the  judgment,  and  that  pursuant  to  such  writ  the 
plaintiff  was  arrested  February  15,  1913,  and  so  im- 
prisoned until  the  24th  of  the  next  month  when  he  was 
discharged  by  order  of  the  Circuit  Court  of  Multnomah 
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County,  Oregon,  which  judgment  had  become  final. 
The  initiatory  pleading,  however,  does  not  aver  a  want 
of  probable  cause.  The  plaintiff  could  not  maintain 
an  action  for  false  imprisonment  until  he  was  dis- 
charged from  the  alleged  illegal  restraint,  and  an  order 
to  that  effect  having  been  made  March  24,  1913,  the 
statute  of  limitations  began  to  run  on  that  date  against 
his  right  to  redress  for  the  injury  of  which  he  com- 
plains. This  being  so,  it  becomes  important  to  con- 
sider some  clauses  of  the  statute  regulating  the  pro- 
ceedings in  a  case  of  this  kind : 

**An  action  for  assault,  battery,  false  imprisonment, 
for  criminal  conversation,  or  for  any  injury  to  the  per- 
son or  rights  of  another,  not  arising  on  contract,*^  must 
be  commenced  within  two  years  from  the  time  the  cause 
arose :  Section  8,  L.  0.  L. 

*'An  attempt  to  commence  an  action  shall  be  deemed 
equivalent  to  the  commencement  thereof,  within  the 
meaning  of  this  title,  when  the  complaint  is  filed,  and 
the  summons  delivered,  with  the  intent  that  it  shall  be 
actually  served,  to  the  sheriff  or  other  officer  of  the 
county,  in  which  the  defendants  or  one  of  them  usually 
or  last  resided:  Section  15,  L.  0.  L.*' 

It  will  be  kept  in  mind  that  the  complaint  herein  was 
filed  February  23, 1915,  on  which  day  the  summons  was 
undertaken  to  be  served.  Two  years,  therefore,  had 
not  elapsed  when  this  action  was  commenced. 

3.  Though  the  demurrers  interposed  assign  two 
grounds,  such  written  objections  to  the  initiatory  plead- 
ing were  evidently  upheld  on  the  assumption  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  for  the  order  dismissing  the  action 
stated  that  after  the  demurrers  were  sustained  the 
plaintiff  failed  further  to  plead. 

The  primary  inquiry,  therefore,  is  whether  or  not 
the  complaint  is  sufficient  when  its  averments  are 
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directly  challenged  at  the  proper  time  and  in  a  formal 
manner.  If  the  gravamen  of  the  action  is  malicious 
prosecution,  it  is  quite  probable  the  complaint  is  insuffi- 
cient for  in  an  action  of  that  kind  the  averment  of  a 
want  of  probable  cause,  in  respect  to  the  alleged  illegal 
restraint,  seems  to  be  essential : 

**In  actions  for  malicious  prosecution  the  real  con- 
troversy, *'  says  a  text-writer,  '*is  generally  upon  the 
question  of  probable  cause,  the  want  of  which  is  a  vital 
and  indispensable  element  in  the  plaintiff's  case,  and 
as  to  which  the  burden  of  proof  is  upon  him'*:  Newell. 
Mai.  Pros.,  267. 

In  another  clause  of  this  work  it  is  said : 

**To  support  this  action  it  must  be  alleged  (1)  that  a 
prosecution  was  commenced  against  the  plaintiflf; 
(2)  that  it  was  instituted  or  instigated  by  the  defend- 
ant; (3)  that  it  was  malicious;  (4)  that  it  was  without 
probable  cause;  and  (5)  that  it  has  been  legally  and 
finally  terminated  in  tne  plaintiff's  favor":  Id.  397. 

This  author  in  another  section  observes : 

**An  action  to  recover  the  damages  sustained  by 
reason  of  the  abuse  of  legal  process  differs  materially 
from  actions  for  malicious  prosecution  and  false  im- 
prisonment, both  in  matter  of  pleading  and  proof.  •  • 
And  it  is  not  necessary  that  actual  malice  should  be 
alleged  in  terms  or  explicitly  proved;  that  the  action 
may  be  maintained  against  any  one  who  wrongfully 
sues,  arrests  and  imprisons  a  party  for  a  wrongful  or 
fictitious  claim,  without  alleging  or  proving  a  want  of 
probable  cause":  Id.  404. 

In  Roberts  v.  Thomas,  135  Ky.  63  (121  S.  W.  961, 
21  Ann.  Cas.  456,  457),  it  is  said: 

'*  There  is  a  well-marked  distinction  between  an  ac- 
tion for  false  imprisonment  and  an  action  for  malicious 
prosecution.  An  action  for  false  imprisonment  may 
be  maintained  where  the  imprisonment  is  without  legal 
authority.    But  where  there  is  a  valid  or  apparently 
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valid  power  to  arrest,  the  remedy  is  by  an  action  for 
malicious  prosecution.*' 

In  Southern  Ry  v.  Shirley ,  121  Ky.  863  (90  S.  W.  597, 
12  Ann.  Cas.  33),  it  was  determined  that  in  an  action 
for  false  imprisonment  it  was  unnecessary  to  allege  or 
prove  that  the  imprisonment  complained  of  was  with- 
out probable  cause.  See  the  exhaustive  notes  to  this 
case  upon  that  subject. 

In  Wood  V.  Graves,  144  Mass.  365,  367  (11  N.  E.  567, 
576,  59  Am.  Eep.  95),  it  was  ruled  that  an  action  for 
false  imprisonment  would  lie  for  the  misuse  or  abuse 
of  legal  process  after  it  had  issued,  beyond  the  mere 
fact  of  arrest  and  detention.  In  deciding  that  case  it 
is  said : 

**  Perhaps  the  most  frequent  form  of  such  abuse  is 
by  working  upon  the  fears  of  the  person  under  arrest 
for  the  purpose  of  extorting  money  or  other  property, 
or  of  compelling  him  to  sign  some  paper,  to  give  up 
some  claim,  or  to  do  some  other  act,  in  accordance  with 
the  wishes  of  those  who  have  control  of  the  prosecu- 
tion.** 

Tested  by  this  rule  an  examination  of  the  paragraph 
of  the  complaint  hereinbefore  quoted  will  show  that  the 
gist  of  the  action  is  false  imprisonment  and  not 
malicious  prosecution.  In  an  action  to  recover  dam- 
ages for  the  malicious  abuse  of  process,  it  is  unneces- 
sary to  allege  that  the  means  employed  to  apprehend 
and  incarcerate  the  plaintiff  was  sued  out  without  prob- 
able cause :  13  Ency.  PL  &  Pr.,  442. 

4.  A  different  announcement,  however,  was  made  in 
Ruble  V.  Coyote  G.  &  S.  M.  Co.,  10  Or.  39,  and  reit- 
erated in  Mitchell  v.  Silver  Lake  Lodge,  29  Or.  294  (45 
Pac.  798).  The  doctrine  so  proclaimed  is  not  in  har- 
mony with  the  current  authority  and  may  have  induced 
the  decision  herein  on  the  demurrers.    But  however 
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this  may  be,  justice  demands  a  correct  rule  should  be 
established,  when  no  property  right  has  accrued  while 
relying  upon  the  erroneous  decision.  We  conclude, 
therefore,  that  the  complaint  is  sufficient  and  that  the 
demurrers  to  that  pleading  were  improperly  sustained. 
5.  This  deduction  necessitates  a  consideration  of  the 
efficacy  of  the  summons  originally  issued  herein  and 
the  validity  of  the  service  thereof.  The  statute  pre- 
scribing the  means  of  securing  jurisdiction  of  the  per- 
son of  a  defendant  provides : 

'^The  summons  shall  contain  the  name  of  the  court 
in  which  the  complaint  is  filed,  the  names  of  the  parties 
to  the  action,  and  the  title  thereof.  It  shall  be  sub- 
scribed by  the  plaintiff,  or  his  attorney,  and  directed 
to  the  defendant,  and  shall  require  him  to  appear  and 
answer  the  complaint,  as  in  this  section  provided,  or 
judgment  for  want  thereof  will  be  taken  against  him*': 
Section  52,  L.  0.  L. 

**  There  shall  also  be  inserted  in  the  summons  a 
notice,  in  substance  as  follows :  1.  In  any  action  for  the 
recovery  of  money  or  damages  only,  that  the  plaintiff 
will  take  judgment  for  the  sum  specified  therein,  if  the 
defendant  fail  to  answer  the  complaint'*:  Section  53, 
L.  0.  L. 

**The  summons  shall  be  served  by  the  sheriff  of  the 
county  where  defendant  is  found,  or  by  his  deputy,  or 
by  a  person  specially  appointed  by  him,  or  by  the 
court  or  judge  thereof,  in  which  the  action  is  com- 
menced*': Section  54,  L.  0.  L. 

**The  smnmons  shall  be  served  by  delivering  a  copy 
thereof,  together  with  a  copy  of  the  complaint,  •  • 
to  the  defendant  personally":  Section  55,  subd.  5, 
L.  0.  L. 

The  body  of  the  summons  in  the  case  at  bar  is  in  due 
form  and  complies  with  all  these  specified  require- 
ments. In  Belfils  V.  Flint,  15  Or.  158, 161  (14  Pac.  295, 
296),  it  was  held  that  the  service  of  a  copy  of  the  com- 
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plaint  upon  a  defendant  in  a  law  action  was  mandatory, 
the  court  saying: 

''This  is  a  statutory  requirement  which  must  be  ob- 
served  before  jurisdiction  can  be  assumed  or  con 
f  erred." 

It  will  be  remembered  that  in  obeying  the  directions 
of  the  plaintiff's  counsel,  the  sheriff  delivered  only  one 
copy  of  the  complaint,  which  was  handed  over  to  the 
defendant  White.  This  being  a  law  action,  no  jurisdic- 
tion of  the  persons  of  the  other  defendants  was  secured 
by  such  attempted  service,  though  a  copy  of  the  sum- 
mons was  delivered  to  each :  32  Cyc.  449. 

6, 7,  The  power  of  a  court  to  quash  a  summons  must 
rest  upon  the  assumption  that  it  is  void.  A  defect  in 
the  form  or  matter  of  a  summons,  not  absolutely  de- 
structive of  its  validity,  although  material  and  suflScient 
to  cause  a  reversal  of  the  judgment,  does  not  deprive 
the  court  of  jurisdiction,  and  therefore  does  not  expose 
the  judgment  to  collateral  impeachment :  23  Cyc.  1075. 
The  authority  to  set  aside  the  attempted  service  of  a 
summons  proceeds  upon  the  theory  that  the  exhibition 
of  the  original  or  the  delivery  of  a  certified  copy 
thereof  was  ineffectual  by  reason  of  some  failure  to 
comply  with  the  requirements  of  the  statute  regulating 
the  service.  Thus  a  defect  in  the  return  of  a  summons 
is  not  reached  by  a  motion  to  quash,  but  must  be  as- 
sailed by  an  application  to  set  aside  the  service: 
Engelke  etc.  Milling  Co.  v.  Grv/nthal,  46  Fla.  349  (35 
South.  17).  So,  too,  in  Hopkins  v.  Baltimore  <&  0.  R. 
Co.,  42  W.  Va.  535  (26  S.  E.  187),  a  motion  to  quash 
a  summons  and  the  return  of  the  service  of  it  was 
sustained  on  the  ground  that  the  constable  in  delivering 
back  to  the  court  the  process  which  he  was  required 
to  serve  did  not  certify  that  the  agent  of  the  defendant 
to  whom  a  copy  of  the  notice  was  given  resided  in  the 
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county  in  which  the  service  was  undertaken  to  be  made. 
But  upon  appeal  it  was  ruled  that  the  defect  mentioned 
did  not  affect  the  summons,  or  show  that  the  court  did 
not  have  jurisdiction,  and  hence  could  not  be  the  basis 
of  a  motion  to  quash  both  the  summons  and  the  return. 
8-10.  It  will  be  kept  in  mind  that  the  complaint 
charges  a  joint  tort  committed  by  all  the  defendants. 
The  plaintiff  had  an  election  to  proceed  against  any  or 
all  of  them :  Cooley,  Torts  (3  ed.),  223 ;  Pomeroy 's  Code 
Rem.  (4  ed.),  §208;  Cooper  v.  Blair,  14  Or.  255  (12 
Pac  370) ;  Warner  v.  De  Armond,  49  Or.  199  (89  Pac. 
373,  90  Pac.  1113) ;  Krehs  Hop  Co.  v.  Taylor,  52  Or. 
627  (97  Pac.  44,  98  Pac.  494).  One  joint  wrongdoer 
cannot  complain  that  others  equally  guilty  are  not 
united  with  him:  Scott  v.  Flowers,  60  Neb.  675  (84 
N.  W.  81) ;  WUtman-McNamara  T.  Co.  v.  Wurm  (Ky.), 
66  S.  W.  609..  At  any  stage  of  the  proceedings  the 
plaintiff  could  have  dismissed  his  action  as  to  some  of 
the  defendants  without  affecting  the  merits  of  the 
cause  as  to  the  others :  Berkson  v.  Kansas  City  R.  Co., 
144  Mo.  211  (45  S.  W.  1119) ;  Melson  v.  Thornton,  113 
Ga.  99  (38  S.  E.  342).  This  action  can  therefore  be 
maintained  against  the  defendant  White,  if  it  should 
be  determined  that  no  jurisdiction  of  the  persons  of 
the  other  defendants  was  obtained  by  the  attempted 
service  of  the  summons  upon  them.  It  is  not  to  be 
supposed,  however,  that  the  command  of  plaintiff's 
counsel  addressed  to  the  sheriff  requiring  him  to  serve 
a  copy  of  the  complaint  only  upon  White,  evidences  a 
purpose  voluntarily  to  dismiss  the  action  as  against 
the  other  defendants ;  but  it  will  be  assumed,  from  such 
direction  that  the  attorney  who  made  the  indorsement 
upon  the  summons  believed  the  practice  in  suits  in 
equity,  where  only  one  copy  of  the  complaint  need  be 
served  (Section  398,  L.  0.  L.)»  also  obtained  in  secur- 
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ing  jurisdiction  in  actions  at  law  of  the  person  of  more 
than  one  defendant.  The  summons,  having  contained 
all  the  information  that  the  statute  requires  should  be 
imparted,  was  not  rendered  void  as  to  White,  in  con- 
sequence of  the  direction  to  which  reference  has  been 
made.  This  being  so,  an  error  was  committed  in 
quashing  the  summons.  Its  service  having  been  good 
as  to  that  defendant  the  court  also  erred  in  annulling 
the  service  as  to  him. 

11.  In  order  to  toll  a  prescribed  limitation,  the  stat- 
ute declares : 

**An  action  shall  be  deemed  commenced  as  to  each 
defendant,  when  the  complaint  is  filed,  and  the  sum- 
mons served  on  him,  or  on  a  codef  endant  who  is  a  joint 
contractor,  or  otherwise  united  in  interest  with  him'': 
Section  14,  L.  0.  L. 

The  clause,  **or  otherwise  united  in  interest  with 
him,"  as  used  in  the  enactment  last  quoted,  when  inter- 
preted by  the  rule  of  noscitur  a  sociis,  means  a  defend- 
ant in  an  action  arising  out  of  a  joint  contract,  and  not 
based  upon  a  joint  tort:  Patterson  v.  Thompson 
(C.  C),  90  Fed.  647.  This  action  is  therefore  not  even 
deemed  to  have  been  commenced  against  the  other  de- 
fendants by  reason  of  a  proper  service  of  the  summons 
upon  White. 

12.  It  remains  to  be  seen  whether  or  not,  after  tho 
return  of  the  original  summons,  showing  all  the  de- 
fendants to  have  been  found  by  the  sheriff,  the  plain- 
tiff's counsel  could,  without  leave  of  court,  lawfully 
issue  another  summons,  and  if  so,  did  its  service  upon 
Ball,  E.  E.  Farrington,  C.  H.  Farrington  and  Coffey, 
on  March  10,  1915,  and  within  the  two-year  period  of 
the  statute  of  limitations  (Section  8,  L.  0.  L.),  confer 
upon  the  trial  court  jurisdiction  of  their  persons?  A 
provision  of  our  statute  reads: 
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''Whenever  it  shall  appear  by  the  return  of  the 
sheriff,  his  deputy,  or  the  person  appointed  to  serve 
a  summons,  that  the  defendant  is  not  found,  the  plain- 
tiff may  deliver  another  summons  to  be  served,  and  so 
on,  until  service  be  had ;  or  the  plaintiff  may  proceed  by 
publication  as  in  this  chapter  provided,  at  his  elec- 
tion" :  Section  60,  L.  0.  L. 

The  defendants'  counsel,  relying  upon  this  enact- 
ment, and  invoking  the  rule  that  the  expression  of  one 
means  of  service  is  the  exclusipn  of  all  others,  cites 
the  cases  of  Briggs  v.  Davis,  34  Me.  158,  and  Loeh  v. 
Smith,  24  Misc.  Eep.  200  (52  N.  Y.  Supp.  677),  and  con- 
tends that  the  right  to  issue  another  summons  does  not 
exist  in  Oregon  until  the  original  summons  is  returned 
non  est  inventus.  It  will  be  remembered  that  Section 
52,  L.  0.  L.,  an  excerpt  from  which  is  hereinbefore 
quoted,  provides  that  the  summons  shall  be  subscribed 
by  the  plaintiff  or  his  attorney.  The  method  thus  pre- 
scribed for  giving  notice,  which,  when  properly  served, 
secures  jurisdiction  of  the  person  of  a  defendant,  re- 
lates to  the  issuing  of  a  summons  in  an  action  com- 
menced in  a  court  of  record,  and  does  not  refer  to  a 
court  of  inferior  jurisdiction,  such  as  a  Justice's  Court 
where  the  summons  must  be  issued  and  signed  by  the 
justice:  Section  2418,  L.  0.  L.  A  sununons  issued  by 
the  plaintiff  or  his  attorney  in  an  action  instituted  in 
a  court  of  record  in  Oregon  is  not  *' process"  within 
the  meaning  of  that  word  as  used  in  our  Code :  Section 
1368,  L.  0.  L.;  Bailey  v.  Williams,  6  Or.  71;  Whitney 
V.  Blackburn,  17  Or.  564  (21  Pac.  874, 11  Am.  St.  Rep. 
857).  As  to  ttie  case  of  Briggs  v.  Davis,  34  Me.  158, 
it  may  be  stated  that  actions  in  the  State  of  Maine  are 
commenced  by  suing  out  an  original  writ  which  is 
issued  by  the  clerk  of  the  court.  It  will  thus  be  seen 
that  the  process  there  employed  is  judicial.  So,  too,  in 
Loeb  V.  Smith,  24  Misc.  Rep.  200  (52  N.  Y.  Supp.  677), 
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it  is  stated  that  '^a  summons  was  issued  by  the  clerk 
of  the  District  Court  in  the  city  of  New  York."  The 
process  there  sued  out  was  unquestionably  judicial, 
though  in  courts  of  superior  jurisdiction  in  the  State  of 
New  York  an  action  is  conmienced  by  the  service  of 
the  summons,  which  notice  must  be  subscribed  by  the 
plaintiff's  attorney.  The  cases  thus  relied  upon  are 
not  controlling  in  Oregon  where  a  sununons  issued  in 
an  action  instituted  in  a  court  of  record  is  not  process, 
nor  more  than  a  mere  notice  to  the  defendant  upon 
whom  it  is  served.  Section  55,  L.  0.  L.,  specifies  the 
matter  of  serving  a  summons.  The  next  section  of  the 
Code,  so  far  as  involved  herein,  reads : 

*'When  service  of  the  summons  cannot  be  made  as 
prescribed  in  the  last  preceding  section,  and  the  de- 
fendant after  due  diligence  cannot  be  found  within  the 
state,  and  when  that  fact  appears  by  affidavit  to  the 
satisfaction  of  the  court  or  judge  thereof;  *  *  ;  and  it 
also  appears  that  a  cause  of  action  exists  against  the 
defendant,  *  *  the  court  or  judge  thereof  *  *  shall 
grant  an  order  that  the  service  be  made  by  publication 
of  a  summons  in  either  of  the  following  cases :  *  * 
2.  When  the  defendant,  being  a  resident  of  this  State, 
has  departed  therefrom  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  a  summons,  or  with 
like  intent  keeps  himself  concealed  therein,  or  has  de- 
parted from  the  State  and  remained  absent  therefrom 
six  consecutive  weeks.** 

Section  57  contains  a  clause  as  follows: 

**When  publication  is  ordered,  personal  service  of  a 
copy  of  the  summons  and  complaint  out  of  the  State 
shall  be  equivalent  to  publication  and  deposit  in  the 
post  office.  •  •  Personal  service  of  a  summons  with- 
out the  State  may  be  made  by  any  person  not  a  party 
to  the  suit  or  action^  and  proof  thereof  made  by  his  affi* 
davit.*' 
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The  publication  of  a  summons  when  ordered  must  be 
made  in  a  newspaper  of  general  circulation  published 
in  the  county  where  the  action  or  suit  is  commenced,  if 
there  be  such  a  paper:  Section  58,  L.  0.  L.  The  de- 
fendant against  whom  publication  is  ordered,  on  appli- 
cation and  showing  a  suflBcient  cause  at  any  time  before 
judgment  is  rendered,  shall  be  allowed  to  defend  the 
action;  and  for  like  reasons  and  upon  such  terms  as 
may  be  just  he  may  also  be  permitted  to  defend  at  any 
time  within  one  year  from  the  entry  of  the  judgment: 
Section  59,  L.  0.  L.  Section  60,  L.  0.  L.,  upon  which 
the  defendants'  counsel  relies,  has  been  hereinbefore 
set  forth.  That  section  is  the  concluding  part  of  the 
statute  with  reference  to  the  service  of  a  summons  by 
publication,  and  should  be  construed  in  connection  with 
subdivision  2  of  Section  56,  which  provides  for  the  ser- 
vice of  a  summons  by  publication  in  the  cases  there 
specified.  Section  60  should  also  be  interpreted  in  con- 
junction with  Section  57,  which  provides  that  when  the 
publication  of  a  summons  has  been  ordered,  personal 
service  of  a  copy  of  the  summons  and  complaint  out  of 
the  State  shall  be  equivalent  to  publication  and  deposit 
in  the  postoffice. 

When  it  is  kept  in  mind  that  every  summons  issued 
in  a  suit  or  action  instituted  in  a  court  of  record  in  Ore- 
gon must  be  subscribed  by  the  plaintiff  or  his  attorney, 
it  is  believed  that  the  latter  part  of  Section  60,  L.  0.  L., 
relates  to  the  service  of  a  summons,  either  personally 
or  by  publication,  after  an  order  has  been  secured  for 
service  by  the  latter  method.  **In  the  absence  of  statu- 
tory authority  a  court,'*  says  a  text-writer,  **has  no 
power  to  issue  process  to  be  executed  beyond  the  limits 
of  its  territorial  jurisdiction":  32  Cyc.  427.  This  au- 
thority has  been  conferred  upon  a  court  or  judge 
thereof  or  a  justice  of  the  peace,  when  it  satisfactorily 
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appears  by  affidavit  that  the  def endant,  after  due  dili- 
gence, cannot  be  found  within  the  State,  and  when  it 
also  appears  that  a  cause  of  action  exists  against  the 
defendant:  Section  56,  L.  0.  L.  An  examination  of 
that  section  will  show  that  its  provisions  do  not  de- 
mand the  return  of  a  sunmions  non  est  inventus  as  a 
condition  precedent  to  the  issuing  of  an  order  for  ser- 
vice by  publication,  nor  is  a  return  of  the  summons 
''not  found"  a  prerequisite  for  the  making  of  such  an 
order:  Bank  of  Colfax  v.  Richardson,  34  Or.  518  (54 
Pac.  359,  75  Am.  St.  Eep.  664).  The  fact  that  such  re- 
turn is  not  required  to  be  indorsed  upon  the  summons 
before  an  order  for  its  publication  has  been  issued 
(Section  56,  L.  0.  L.),  but  is  demanded  when  it  appears 
by  the  return  of  the  officer  or  person  appointed  to  serve 
the  summons  ''that  the  defendant  is  not  found," 
strengthens  the  conclusion  we  have  reached  that  the 
latter  section  relates  to,  and  governs,  the  service  when 
attempt  has  been  made  to  serve  it  pursuant  to  an  order 
for  its  publication. 

Under  the  practice  prevailing  in  this  State,  a  sum- 
mons, not  being  process,  is  nothing  more  than  a  mere 
notice  to  the  defendant  in  a  suit  or  action  instituted  in 
a  court  of  record,  warning  him  that  if  he  fail  to  appear 
and  answer  the  complaint  within  the  time  limited,  judg- 
ment will  be  taken  against  him  for  the  sum  demanded, 
or  that  the  plaintiff  will  apply  to  the  court  for  the 
relief  prayed  for  in  the  initiatory  pleading.  As  a  sum- 
mons, whether  served  personally  or  by  publication 
pursuant  to  an  order  therefor,  is  in  every  instance  sub- 
scribed by  the  plaintiff  or  his  attorney,  the  issuing  of 
a  second  or  a  subsequent  summons  is  not  an  alias  or 
pluries  writ,  and  hence  need  not  contain  the  clause  "as 
we  have  heretofore  commanded  you,"  or  "as  we  have 
often  conmaanded  you,"  since  such  notice  in  a  court  of 
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record  is  not  issued  by  the  clerfc  In  this  State  a  sum- 
mons issued  in  a  suit  or  action  conmienced  in  such  court 
is  an  original  notice,  and  though  a  return  thereof  is 
provided  for  (Section  54,  L.  0.  L.),  such  delivery  back 
is  essential  to  show  the  court  had  jurisdiction  of  the 
person  of  the  defendant,  only  when  he  has  not  ap- 
peared, answered,  nor  otherwise  admitted  the  author- 
ity of  the  court  over  him :  Albright-Pry  or  Co.  v.  Pacific 
Selling  Co.,  126  Ga.  498  (55  S.  E.  251, 115  Am.  St.  Rep. 
108). 

Though  the  question  is  not  here  involved  it  is  be- 
lieved a  plaintiff  or  his  attorney,  at  the  commencement 
of  a  suit  or  action  in  a  court  of  record,  may  if  necessary 
issue  as  many  sunmionses  as  he  elects,  and  thereafter 
file  in  court  only  the  notices  from  the  returns  of  which 
it  appears  that  one  or  more  of  the  defendants  has  been 
served.  The  course  suggested  would  be  advantageous 
to  a  plaintiff  when  a  defendant  was  attempting  to  flee 
the  state  so  as  to  avoid  the  personal  service  upon  him 
of  a  summons  and  a  certified  copy  of  the  complaint  in 
a  law  action.  But  however  this  may  be,  the  plaintiff's 
counsel  herein  when  he  ascertained  a  mistake  had  been 
made  in  failing  to  have  copies  of  the  complaint  served 
upon  any  of  the  defendants  except  White,  had  the  right 
at  any  time  before  the  statute  of  limitations  had  run 
against  his  client's  right,  to  issue  another  summons 
and  cause  it  and  certified  copies  of  the  complaint  to  be 
served  upon  the  parties  as  to  whom  the  prior  attempted 
service  was  ineffectual. 

Many  other  reasons  are  assigned  by  defendants' 
counsel  to  support  the  conclusion  reached  by  the  trial 
court  herein  and  authorities  are  cited  as  tending  to  up- 
hold the  contention  thus  made.  A  careful  examination 
of  the  decisions  thus  relied  upon  leads  to  the  conclu- 
sion that  they  are  not  in  point  under  a  statute  like  ours. 
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It  follows  from  these  considerations  that  the  judg- 
ment is  reversed  as  to  each  of  the  defendants  and  the 
cause  is  remanded  for  such  further  proceedings  as  may 
be  necessary,  not  inconsistent  with  this  opinion. 

Bevebsed  and  Remanded. 

Mr.  Justice  Benson,  Mb.  Justice  Bubnbtt  and  Mb. 
Justice  Habbis  concur. 


Former  opinion  reversed  and  judgment  affirmed  Mareli  87|  1917. 

On  Beheabino. 

(163  Pac.  975.) 

The  opinion  heretofore  rendered  in  this  cause  set 
aside  and  judgment  below  aflSrmed.  Affibmed. 

Mr.  C.  M.  White,  for  respondents. 

Mr.  Allan  R.  Joy  and  Messrs.  Logan  d  Smith,  for 
appellant. 

In  Banc.  Mb.  Justice  Moobb  delivered  the  opinion 
of  the  court. 

A  rehearing  herein  having  been  granted  it  was  main- 
tained that  if  the  averments  of  the  complaint  be  con- 
strued as  stating  facts  constituting  an  abuse  of  pro- 
cess, the  right  to  the  relief  sought  arose  when  the 
plaintiff  was  imprisoned,  and  as  the  action  was  not 
commenced  within  two  years  from  that  time  the  statute 
of  limitations  had  fully  run,  and  this  being  so,  an  error 
was  committed  in  reversing  the  judgment. 

13.  In  an  action  for  malicious  prosecution  it  is  neces- 
sary to  aver  and  prove  that  the  suit  out  of  which  the 
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alleged  illegal  imprisonment  arose  has  completely  ter- 
minated in  favor  of  the  plaintiff,  or  that  it  has  been 
abandoned  by  the  defendant:  Chapin,  Torts,  489;  1 
Cooley,  Torts  (3  ed.),  339;  Merriman  v.  Morgan,  7  Or. 
68;  Broum  v.  Randall,  36  Conn.  56  (4  Am.  Rep.  35) ; 
O'Brien  v.  Barry,  106  Mass.  300  (8  Am.  Rep.  329) ; 
Cardival  v.  Smith,  109  Mass.  158  (12  Am.  Rep.  682) ; 
Graves  v.  Dawson,  130  Mass.  78  (39  Am.  Rep.  429). 

14.  In  an  action  for  a  malicious  abuse  of  process,  how- 
ever, it  is  not  essential  to  aver  or  show  that  the  action 
pursuant  to  which  the  process  was  issued  has  termi- 
nated: Chapin,  Torts,  495;  1  Cooley,  Torts  (3  ed.), 
356;  13  Ency.  PI.  &  Pr.  452;  2  Greenleaf  Ev.  (14  ed.), 
§  452 ;  Pittsburg  etc.  R.  Co.  v.  Wakefield  Hardware  Co., 
138  N.  C.  174  (50  S.  E.  571,  3  Ann.  Cas.  720) ;  Malone 
V.  Belcher,  216  Mass.  209  (103  N.  E.  637,  Ann.  Cas. 
1915A,  830,  49  L.  R.  A.  (N.  S.)  753) ;  Pope  v.  Pollock, 
46  Ohio  St.  367  (21  N.  E.  356, 15  Am.  St.  Rep.  608,  4 
L.  R.  A.  255,  n.  256) ;  Antcliff  v.  Jones,  81  Mich.  477 
(45  N.  W.  1019,  21  Am.  St.  Rep.  533, 10  L.  R.  A.  621) ; 
Zinn  V.  Rice,  154  Mass.  1  (27  N.  E.  772, 12  L.  R.  A.  288) ; 
Rothchild  v.  Meyers,  18  HI.  App.  284 ;  Page  v.  Gushing, 
38  Me.  523;  White  v.  Apsley  Rubber  Co.,  181  Mass.  339 
(63  N.  E.  885) ;  Dishaw  v.  Wadleigh,  15  N.  Y.  App.  Div. 
205  (44  N.  Y.  Supp.  207) ;  Sneeden  v.  Harris,  109  N.  C. 
349  (13  S.  E.  920,  14  L.  R.  A.  389). 

15.  The  distinction  between  an  action  for  false  im- 
prisonment and  one  for  the  malicious  abuse  of  process 
in  respect  to  the  statute  of  limitations  is  that  as  to  the 
former  the  time  so  prescribed  does  not  begin  to  run 
until  the  prior  action,  pursuant  to  which  the  process 
was  issued,  has  finally  terminated  in  plaintiff's  favor, 
while  as  to  the  latter  the  cause  of  action  arises  when 
the  plaintiff  is  apprehended  under  a  valid  writ  for  some 
collateral  purpose. 
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16.  From  a  statement  of  these  legal  principles  it  must 
follow  that  when  damages  are  undertaken  to  be  recov- 
ered for  a  malicious  abuse  of  process,  though  a  cause 
of  action  arises  when  a  plaintiff  is  unlawfully  re- 
strained of  his  liberty,  each  day's  imprisonment  neces- 
sarily augments  the  indemnity  to  which  he  is  justly 
entitled,  so  that  if  any  part  of  the  incarceration  be  in- 
cluded within  the  two  years  prior  to  the  commencement 
of  the  action  for  the  recovery  of  damages,  the  statute 
of  limitations  has  not  run  as  against  that  period. 

The  complaint  herein  charges  that  the  plaintiff  was 
immured  in  jail  from  February  15, 1913,  to  March  24th 
of  that  year.  This  action  was  commenced  February 
23,  1915,  on  which  day  the  summons  and  a  copy  of  the 
complaint  were  personally  served  upon  the  defendant 
C.  M.  White.  Each  of  the  other  defendants  was  served 
in  like  manner  March  9,  1915.  The  time  under  the 
statute  of  limitations  thus  remaining,  giving  to  the 
computation  the  most  liberal  construction  possible  by 
excluding  the  first  day  and  including  the  last,  leaves 
29  days  as  against  the  defendant  White  and  15  as  to 
the  other  defendants.  For  these  respective  periods 
of  time  the  statute  of  limitations  had  not  run  against 
the  plaintiff's  right  of  action,  considering  that  the  com- 
plaint herein  charges  a  malicious  abuse  of  process. 

17.  Examining  the  suflSciency  of  the  complaint  refer- 
ence will  be  made  to  the  statute  regulating  the  enforce- 
ment of  a  judgment. 

**The  party  in  whose  favor  a  judgment  is  given, 
which  requires  the  payment  of  money  *  *  may  at  any 
time  after  the  entry  thereof  have  a  writ  of  execution 
issued  for  its  enforcement" :  Section  213,  L.  0.  L. 

'* There  shall  be  three  kinds  of  executions:  One 
against  the  property  of  the  judgment  debtor,  another 
against  his  person,  and  the  third  for  the  delivery  of 
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the  possession  of  real  or  personal  property*':  Section 
214,  L.  0.  L. 

**The  writ  of  execution  shall  be  issued  by  the  clerk 
and  directed  to  the  sheriff.  It  shall  contain  the  name 
of  the  court,  the  names  of  the  parties  to  the  action,  and 
the  title  thereof;  it  shall  substantially  describe  the 
judgment,  and  if  it  be  for  money,  shall  state  the  amount 
actually  due  thereon,  and  shall  require  the  sheriff  sub- 
stantially as  follows :  •  •  3.  If  it  be  against  the  person 
of  the  judgment  debtor,  it  shall  require  the  sheriff  to 
arrest  such  debtor  and  commit  him  to  the  jail  of  the 
county  until  he  shall  pay  the  judgment,  with  interest, 
or  be  discharged  according  to  law'*:  Section  215, 
L.  0.  L. 

**If  the  action  be  one  in  which  the  defendant  might 
have  been  arrested,  as  provided  by  section  259,  an 
execution  against  the  person  of  the  judgment  debtor 
may  be  issued  to  any  county  within  the  state  after  the 
return  of  the  execution  against  his  property,  unsatis- 
fied in  whole  or  in  part,  as  follows :  1.  TVTien  it  appears 
from  the  record  that  the  cause  of  action  is  also  a  cause 
of  arrest,  as  prescribed  in  section  259,  such  execution 
may  issue  of  course.  2.  When  no  such  cause  of  arrest 
appears  from  the  record,  such  execution  may  issue  for 
any  of  the  causes  prescribed  in  section  259,  that  may 
exist  at  the  time  of  the  application  therefor,  upon  leave 
of  the  court  or  judge  thereof.  3.  When  the  defendant 
has  been  provisionally  arrested  in  the  action,  or  an 
order  has  been  made  allowing  such  arrest,  and  in  either 
case  the  order  has  not  been  vacated,  such  execution 
may  issue  of  course.  4.  When  execution  is  issued 
against  the  person  of  the  defendant  by  leave  of  the 
court,  it  shall  be  applied  for  and  allowed  in  the  manner 
provided  in  section  260,  for  allowing  a  writ  of  arrest, 
except  that  the  undertaking  need  not  be  for  an  amount 
exceeding  the  judgment":  Section  218,  L.  0.  L. 

**No  person  shall  be  arrested  in  an  action  at  law, 
except  as  provided  in  this  section.  The  defendant  may 
be  arrested  in  the  following  cases:  *  *  4.  When  the 
defendant  has  been  guilty  of  a  fraud  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  is 
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brought,  or  in  concealing  or  disposing  of  the  property, 
for  the  taking,  detention,  or  conversion  of  whidi  the 
action  is  brought" :  Section  259,  L.  0.  L. 
.  **The  mode  of  proceeding  to  obtain  the  arrest  of  the 
defendant  for  any  of  the  causes  specified  in  section  259, 
shall  be  as  provided  in  this  section:  1.  At  any  time 
after  the  commencement  of  an  action  at  law,  and  before 
judgment,  the  plaintiff  in  such  action  shall  be  entitled 
to  a  writ  of  arrest  for  such  defendant  whenever  he 
shall  make  and  file  with  the  clerk  of  the  court  in  which 
such  action  is  commenced,  or  is  at  the  time  pending,  an 
affidavit  that  the  plaintiff  has  a  sufficient  cause  of  ac- 
tion therein,  and  that  the  case  is  one  of  those  mentioned 
in  section  259 ;  and  shall  also  make  and  file  with  such 
clerk  an  undertaking,  with  one  or  more  sureties,  in  a 
sum  not  less  than  $100,  and  equal  to  the  amount  for 
which  plaintiff  prays  judgment":  Section  260,  L.  0.  L. 

The  complaint  charges  in  effect  that  there  was  ren- 
dered against  the  plaintiff  and  in  favor  of  the  defendant 
Ball  a  judgment  in  which  his  attorneys  were  financially 
interested,  and  that  they  and  the  other  defendant  acting 
jointly  and  illegally  for  the  wrongful  purpose  of  ex- 
torting money  from  the  plaintiff,  **and  without  any 
order  or  leave  of  the  above  court  or  judge  thereof  in 
the  premises,  did  wrongfully,  unlawfully,  and  ma- 
liciously" cause  to  be  issued  on  such  judgment  an 
execution,  pursuant  to  which  command  the  plaintiff 
was  imprisoned,  etc.  From  this  averment  it  will  be 
seen  that  the  incarceration  occurred  after  the  judg- 
ment was  rendered  against  the  plaintiff,  and  could  not 
have  resulted  from  an  enforcement  of  the  provisional 
remedy  provided  by  Section  259,  L.  0.  L.  **  Leave  of 
court  or  judge  thereof"  is  not  required  when  it  ap- 
pears from  the  record  that  the  cause  of  action  is  also 
a  cause  of  arrest  as  prescribed  in  Section  259,  in  which 
case  an  execution  may  issue  of  course:  Section  218, 
subd.  1,  L.  0.  L.    The  complaint  herein  neither  directly 
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nor  inferentially  charges  that  the  cause  of  action 
wherein  the  money  judgment  was  rendered  against  the 
plaintiff  and  in  favor  of  the  defendant  Ball  was  not 
also  a  cause  of  arrest.  Having  failed  to  negative  that 
fact  the  initiatory  pleading  herein  did  not  state  facts 
su£Scient  to  constitute  a  cause  of  action. 

The  parts  of  the  former  opinion  so  far  as  they  relate 
to  a  reversal  of  the  judgment  and  to  the  writer's  views 
in  respect  to  the  cases  of  Ruble  v.  Coyote  G.  &  8.  M. 
Co.,  10  Or.  39,  and  Mitchell  v.  Silver  Lake  Lodge,  29 
Or.  294  (45  Pac.  798),  are  set  aside.  The  statute  of 
limitations  which  was  the  chief  question  argued  at  the 
rehearing  has  been  considered  in  view  of  any  future 
action  which  the  plaintiff's  counsel  may  pursue  in  this 
cause.    It  follows  that  the  judgment  is  affirmed. 

Affibmed. 


Argued  October  12,  1916,  reargued  February  8,  affirmed  February  27, 
rehearing  denied  March  27,  1917. 

STATE  V.  MORRIS. 

(163  Pac.  567.) 

Indictment  and  Information— ''Murder  in  Second  Degree** — Sufficiency 
— ^Homicide. 
1.  The  indictment  charged  that  defendant  and  another,  then  and 
there  acting  together,  and  unlawfully  and  feloniously  engaged  in  com- 
mitting a  felony,  to  wit,  the  crime  of  larceny  in  a  dwelling-house,  by 
then  and  there  unlawfully  and  feloniously  stealing  and  carrying  away 
currency  of  the  value  of  $105,  and  while  engaged  in  the  commission 
of  such  felony,  unlawfully  and  feloniously  assaulted  deceased  by  chok- 
ing and  strangling  her,  whereof  she  died.  Section  1894,  L.  O.  L.,  pro- 
vides that  if  any  person  shall  purposely  and  maliciously,  but  without 
deliberation  and  premeditation,  or  in  the  commission,  pr  attempt  to 
commit,  any  felony  other  than  arson,  etc.,  kill  another,  such  person 
shall  be  guilty  of  "murder  in  the  second  degree."  The  indictment 
substantially  followed  forms  Nos.  4  and  12,  pages  1010,  1012,  L.  O.  L. 
Held,  that  as  an  indictment  which  sets  forth  the  acts  constituting  the 
crime  clearly  and  distinctly,  in  ordinary  and  concise  language,  and  in 
such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended  thereby,  is  sufficient  under  Sections  1437-1439, 
the  indictment  is  not  defective  under  Sections  1435-1460,  in  which 
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said  sections  are  found,  because  failing  to  directly  allege  that  defend- 
ants took,  stole  or  carried  away  money;  it  being  plainly  charged  that 
the  killing  was  done  while  defendants  were  feloniously  stealing  money 
in  a  dwelling-house. 

[As  to  form  and  sufficiency  of  indictment  for  murder,  see  note 
in  3  Am.  St.  Bep.  279.] 

Oilminal  Iaw— Harmless  Error— Examination  of  Jurors. 

2.  Where  after  all  of  the  regular  panel  of  jurors  except  one  venire- 
man had  been  examined  and  excused  and  before  any  juror  had  been 
accepted,  the  prosecutor  asked  the  remaining  venireman  an  improper 
question  and  he  was  excused,  the  asking  of  such  question  was  not  re- 
versible error,  it  not  appearing  that  defendant's  rights  were  preju- 
diced, for  he  might  thereafter  examine  any  juror  as  to  whether  ke  kad 
heard  anything  about  the  occurrence. 

Criminal  LSrW— Appeal— Improper  Conduct  of  ConnseL 

3.  A  mere  exception  to  an  improper  remark  by  the  prosecutor  in 
examining  venireman  will  not  be  considered  on  appeal,  where  the 
venireman  was  not  challenged  and  no  ruling  on  such  remark  was 
demanded. 

Criminal  Law— <)onf  essions — ^Admission. 

4.  A  confession,  unless  voluntary  and  not  induced  by  hope  or  fear, 
Is  not  admissible;  Section  1537,  L.  O.  L.,  expressly  excluding  confes- 
sions induced  by  fear  or  threats. 

Criminal  Law— Appeal— Beview. 

5.  The  determination  of  the  trial  court  that  a  confession  of  de- 
fendant was  obtained  without  the  influence  of  hope  or  fear  exercised 
by  a  third  person  will  not  be  disturbed  on  review,  unless  there  is  dear 
and  manifest  error. 

Criminal  Law— Confessions— Admission. 

6.  Where  accused  was  fully  informed  of  the  nature  of  the  charge 
against  him  and  was  advised  to  consult  his  people  or  an  attorney 
before  making  any  statement,  being  warned  that  any  statement  he 
made  would  be  used  against  him,  his  confession,  made  as  a  result  of 
the  examination  of  the  prosecutor  and  sheriff,  which  examination  was 
conducted  in  an  ordinary  manner,  without  any  threats  being  made  or 
inducements  offered,  is  .voluntary  and  admissible  in  evidence;  the  fact 
that  the  sheriff  after  the  confession  told  accused  he  would  do  what 
he  could  for  him  not  affecting  it. 

Criminal  Law— Confessions— Admissibility  in  Eyidenee. 

7.  That  a  confession  is  made  in  answer  to  questions,  assuming  the 
guilt  of  accused  after  notice  by  the  officers  who  propounded  the  ques- 
tions that  any  statement  would  be  used  against  him,  does  not  render 
the  confession  inadmissible. 

Criminal  Law — Confessions— Admissions. 

8.  Where  the  sheriff  and  the  prosecutor  warned  accused  that  any 
statement  he  made  would  be  used  against  him,  and  that  it  was  unneces- 
sary for  him  to  make  any  statement,  it  was  unnecessary  for  the  deputy 
sheriff,  before  propounding  questions  to  accused,  to  again  caution  him. 
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dlmlnal  Law— Evidence— Confessions. 

9.  Where  accused's  confession  was  reduced  to  narrative  form  at 
his  dictation  and  read  over  and  signed  by  him,  it  is  admissible,  though 
not  in  his  exact  language. 

Criminal  Law— Evidence — Opinion  Testimony. 

10.  When  the  matter  under  consideration  before  a  jury  is  of  such 
a  character  that  anyone  of  ordinary  intelligence,  without  any  peculiar 
course  of  study,  is  able  to  form  a  correct  opinion,  expert  testimony  is 
inadmissible;  therefore,  in  a  prosecution  for  homicide,  where  accused's 
confession,  in  which  he  admitted  that  he  and  another  choked  deceased 
in  robbing  her,  was  in  evidence  and  there  was  medical  testimony  that 
deceased's  death  resulted  from  strangulation,  a  further  statement  by 
the  medical  expert  that  the  death  was  not  accidental  was  inadmissible. 

Criminal  Law—Appeal— Harmless  Error. 

11.  In  view  of  Article  VII,  Section  3,  of  the  Constitution,  provid- 
ing for  the  disregarding  of  harmless  error,  the  erroneous  admission  of 
expert  testimony  that  the  death  of  deceased  was  not  accidental  was 
harmless,  where  the  jury  could  not  have  drawn  any  other  inference 
from  the  testimony,  there  beinff  testimony  that  deceased  died  of 
strangulation,  and  accused's  confession  that  be  and  another  choked 
her  in  the  pursuance  of  a  plan  to  commit  larceny  being  in  evidence. 

Homicide— Defenses— Instrnctiona. 

12.  In  a  prosecution  for  murder  claimed  to  have  been  committed  in 
pursuance  of  a  design  to  commit  larceny,  where  accused  stated  in  his 
confession  that  he  took  several  drinks  of  whisky  within  an  hour  or  so 
before  the  killing,  an  instruction  in  accordance  with  Section  1527, 
L.  O.  L.,  that  no  act  committed  by  a  person  while  in  a  state  of  volun- 
tary intoxication  shall  be  deemed  less  criminal  by  reason  of  his  hav- 
ing been  in  such  condition,  but  whenever  the  actual  existence  of  any 
particular  motive  is  necessary  to  constitute  any  particular  degree  of 
crime,  the  jury  may  take  into  consideration  the  fact  that  accused  was 
intoxicated,  was  warranted. 

Homicide— Defenses— Intoxication. 

13.  Voluntary  intoxication  eannot  reduce  a  (homicide  to  man- 
slaughter. 

Criminal  Law— Trial— Bistmctions— "Murder  in  Second  Decree." 

14.  Section  1894,  L.  O.  L.,  declares  that  if  any  person  shall  pur- 
posely and  maliciously,  but  without  deliberation  and  premeditation  or 
in  the  commission  of,  or  attempt  to  commit,  any  felony  other  than 
arson,  etc.,  kill  another,  such  person  shall  be  deemed  guilty  of  murder 
in  the  second  degree.  Accused  was  charged  with  murder  in  the  second 
degree,  it  being  the  state's  contention  that  he  and  his  confederate 
choked  deceased  to  death  in  furtherance  of  a  scheme  to  commit  lar- 
ceny. The  court  charged  that  under  the  indictment  it  was  not  neces- 
sary to  prove  either  a  purpose  to  kill,  or  deliberate  and  premeditated 
malice;  the  indictment  having  alleged  murder  while  engaged  in  the 
commission  of  larceny  in  a  dwelling-house,  and  that  proof  of  larceny 
and  the  killing  would  make  out  a  case.  By  a  subsequent  instruction 
the  court  informed  the  jury  that  in  a  prosecution  for  homicide  com- 
mitted in  pursuance  of  a  felony,  the  expression,  "purposely  and  malici- 
ously," contained  in  the  statute,  did  not  apply.    Held,  that  the  instrue- 
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tions,  taken  together,  were  sufficient,  and  not  smeeptible  of  misleading 
the  jury. 

Homicide— 'border  in  the  Second  Degree^— Commission  of  a  Felonj. 

15.  Under  Section  1894,  L.  O.  L.,  the  killing  of  a  human  being  im 
the  commission  of  a  felonj  constitutes  "marder  in  the  second  degree," 
though  there  was  no  specific  intent  to  kill  and  accused  onlj  intended 
to  commit  the  f elonj. 

Oriminal  Law— Trial— InBtnictionB. 

16.  Where  other  instructions  correctly  charged  the  jury  as  to  rea- 
sonable doubt,  an  instruction  is  not  susceptible  of  attack  on  the  ground 
that  it  failed  to  include  the  element  of  reasonable  doubt,  for  the  in- 
structions should  be  considered  as  a  whole. 

Homicide— ^Murder  in  Second  Degree— ''Dwelling-hoase.'' 

17.  Where  the  indictment  charged  that  accused  killed  deceased  in 
committing  larceny  in  a  dwelling-house  and  it  appeared  that  deceased, 
a  woman,  had  constantly  lived,  slept  and  eaten  her  meals  in  the  house 
for  some  two  months  prior  to  the  killing,  the  house  must,  in  view  of 
Sections  2389,  2390,  L.  O.  L.,  declaring  that  any  building  is  a  "dwell- 
ing-house," any  part  of  which  has  usually  been  occupied  by  any  per- 
son lodging  therein  at  night,  be  deemed  a  dwelling-house,  notwith- 
standing the  woman  may  have  used  the  premises  as  a  disorderly  resort. 

Criminal  Law— Trial— Accomplice's  Testimony. 

18.  An  instruction  that  a  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice  unless  he  be  corroborated  by  other  evidence 
and  that  to  warrant  conviction  such  corroborating  evidence  must  not 
only  show  the  commission  of  the  crime  and  the  circumstances  of  its 
commission,  but  must  be  such  as  to  connect  defendant  with  the  crime 
charged,  is  correct  under  Section  1540,  L.  O.  L.,  declaring  that  a  con- 
viction cannot  be  had  upon  the  testiony  of  an  accomplice,  unless  he 
is  corroborated  by  other  evidence  tending  to  connect  accused  with  the 
commission  of  the  crime,  and  it  is  not  sufficient  to  merely  show  the 
commission  of  a  crime. 

Criminal  Law— Appeal— Harmless  Error. 

19.  In  a  prosecution  for  homicide  committed  pursuant  to  a  plan 
to  commit  larceny  in  a  dwelling-house,  one  who  had  agreed  to  partici- 
pate with  accused  and  another  in  the  offense,  but  had  withdrawn 
before  any  overt  act  was  taken,  testified  for  the  state.  The  court 
charged  that  a  conviction  could  not  be  had  on  accomplice's  testimony, 
unless  the  accomplice  was  corroborated  by  evidence  tending  to  con- 
nect accused  with  the  crime.  Held  that  the  error,  if  any,  in  the  giving 
of  the  charge  was  not  prejudicial;  it  being  to  accused's  advantage 
that  the  testimony  of  the  witness  should  be  treated  as  that  of  an 
accomplice. 

Criminal  Law— Trial— Instmctlons. 

20.  No  complaint  can  be  made  of  instructions  which  were  correct 
and  were  necessary  to  advise  the  jury  of  the  crime  charged,  so  that 
they  might  intelligently  apply  the  evidence;  such  instructions  not 
giving  undue  prominence  to  any  phase  of  the  case. 

From  Lake :  Bbbnabd  Daly,  Judge. 
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In  Banc.    Statement  by  Mb.  Justice  Beak. 

Tommy  Morris  and  Martin  Anchoberry  were  jointly 
indicted  for  the  crime  of  murder  committed  while  en- 
gaged in  the  commission  of  larceny  in  a  dwelling-house. 
Morris  was  separately  tried  and  convicted  and  he  ap- 
peals. The  indictment  omitting  the  formal  parts  reads 
as  follows: 

**The  said  Martin  Anchoberry  and  Tommy  Morris 
on  the  9th  day  of  January,  A.  D.  1915,  in  said  county 
of  Lake  and  State  of  Oregon,  then  and  there  being  and 
acting  together,  were  then  and  there  unlawfully  and 
feloniously  engaged  in  the  commission  of  the  following 
felony,  to-wit:  The  crime  of  larceny  in  a  dwelling 
house,  by  then  and  there  unlawfully  and  feloniously 
taking,  stealing  and  carrying  away  in  a  dwelling  house 
currency,  gold  coin  and  silver  coin,  lawful  money  of  the 
United  States,  of  the  value  of  One  Hundred  Five  Dol- 
lars, the  money  and  property  of  Bertha  Bronson;  and 
the  said  Martin  Anchoberry  and  Tommy  Morris,  while 
then  and  there  engaged  in  the  commission  of  such  lar- 
ceny in  a  dwelling  house  did  then  and  there  unlawfully 
and  feloniously  assault  the  said  Bertha  Bronson  by 
then  and  there  choking  and  strangling  her  whereof  she, 
the  said  Bertha  Bronson,  then  and  there  died.'' 

AFFIBBiED.      BbHEABINO  DeNIED. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  Lair  Thompson  and  Messrs.  Batchelder  <& 
Combs,  with  oral  arguments  by  Mr.  Charles  H.  Combs 
and  Mr.  Thompson. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brown,  Attorney  General,  and  Mr.  0.  C. 
Gibbs,  District  Attorney,  with  an  oral  argument  by 
Mr.  Brown. 

8t  Or.— 38 
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Mb.  Justiob  Bean  delivered  the  opinion  of  the  court. 

1.  The  defendant  Morris  demurred  to  the  indictment 
upon  the  ground  that  it  did  not  comply  with  the  re- 
quirements of  Chapter  2,  Title  XVIII,  L.  0.  L.,  and 
assigns  the  overruling  of  the  demurrer  as  error.  Coun- 
sel for  defendant  argue  that  the  indictment  does  not 
directly  aver  the  larceny,  hut  merely  alleges  a  con- 
clusion. Section  1894,  L.  O.  L.,  provides  that  if  any 
person  shall,  purposely  and  maliciously,  but  without 
deliberation  and  premeditation,  or  in  the  commission 
or  attempt  to  commit  any  felony,  other  than  rape, 
arson,  robbery,  or  burglary,  kill  another,  such  person 
shall  be  deemed  guilty  of  murder  in  the  second  degree. 
The  form  of  an  indictment  in  such  a  case  is  prescribed 
by  No.  4,  p.  1010,  L.  0.  L.,  in  connection  with  No.  12, 
p.  1012.  The  indictment  complies  substantially  with 
the  forms  prescribed  by  the  statute :  State  v.  Hosmer, 
72  Or.  57  (142  Pac.  581).  The  acts  constituting  the 
crime  are  set  forth  clearly  and  distinctly,  in  ordinary 
and  concise  language,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know 
what  is  intended  thereby,  and  is  sufficient:  Sections 
1437,  1438,  1439,  L.  0.  L.;  State  v.  Broiun,  7  Or.  199; 
State  V.  Dilley,  15  Or.  73  (13  Pac.  648) ;  State  v.  Chil- 
ders,  32  Or.  122  (49  Pac.  801) ;  State  v.  McAllister,  67 
Or.  480  (136  Pac.  354).  The  criticism  is  that  the  in- 
dictment does  not  directly  allege  that  the  defendants 
*'took,  stole  and  carried  away,**  etc.  The  pleading 
plainly  avers  that  the  killing  was  done  while  the  de- 
fendants were  feloniously  ''taking,  stealing  and  carry- 
ing away  in  a  dwelling  house'*  certain  described 
property.  State  v.  Brown,  supra,  is  decisive  upon  this 
pohit. 

2.  After  each  of  the  regular  panel  of  jurors  in  at- 
tendance, except  Venireman  Goflf,  had  been  examined 
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and  excused,  and  before  any  juror  had  been  accepted, 
and  after  Mr.  Goff  had  stated  upon  his  voir  dire  that 
he  was  a  juror  in  the  previous  trial  of  Martin  Ancho-^ 
berry,  the  following  question  was  addressed  to  him  by 
the  district  attorney :  *' Who  was  the  juror  who  wanted 
to  convict  both  defendants  on  the  Anchoberry  caset" 
To  this  remark  exception  was  taken  by  defendant's 
counsel.  Upon  objection  by  defendant  the  court  re- 
minded counsel  that  such  conduct  was  entirely  im- 
proper and  expressed  a  hope  that  it  would  not  occur 
again.  The  juror  was  excused  and  as  there  was  no 
other  juror  in  the  jury-box  or  shown  to  be  within  hear- 
ing of  the  remark  we  cannot  see  how  the  rights  of 
defendant  were  in  any  way  prejudiced.  Thereafter 
when  any  juror  was  called  he  could  be  examined  as  to 
whether  he  had  heard  anything  about  the  occurrence. 

3.  After  a  speciaj  venire  had  been  summoned  upon 
the  examination  of  Venireman  Smith  as  to  his  qualifica- 
tions as  a  juror  he  stated  in  effect  that  from  what  he 
had  heard  he  had  an  impression  that  a  crime  had  been 
committed ;  that  the  opinion  did  not  go  to  the  guilt  or 
innocence  of  the  defendant  Morris.  To  the  question: 
'*And  you  think  you  have  reasonable  grounds  for  sup- 
posing that  a  crime  has  been  committed  T '  he  answered : 
' '  Yes,  I  think  I  have. ' '  Thereupon  the  district  attorney 
stated:  *'I  think  any  reasonable  man  would  have  that 
impression."  To  this  remark  of  the  district  attorney 
exception  was  taken  and  error  is  assigned  thereto. 
Upon  the  juror  stating  that  he  could  and  would,  if 
accepted  as  a  juror,  lay  aside  the  opinion  that  a  crime 
had  been  committed  and  try  the  case  solely  upon  the 
evidence,  counsel  for  defendant  withdrew  their,  chal- 
lenge of  the  juror  and  he  was  accepted.  Defendant 
did  not  request  any  ruling  of  the  court  upon  the  matter 
or  ask  that  the  jury  be  instructed  to  disregard  the  same. 
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The  statement  of  the  juror,  in  which  counsel  for  the 
state  by  his  remark  unnecessarily  concurred,  was  not 
after  explanation  made  by  the  juror  considered  suffi- 
cient upon  which  to  base  a  challenge.  The  mere  ex- 
ception to  the  remark  of  counsel  without  obtaining  or 
attempting  to  obtain  a  ruling  thereon  by  the  trial  court 
is  not  of  sufficient  materiality  to  be  considered  upon 
appeal:  State  v.  Lee  Ping  Bow,  10  Or.  27;  State  v. 
Anderson,  10  Or.  456;  State  v.  Abrams,  11  Or.  169  (8 
Pac.  327) ;  State  v.  Drake,  11  Or.  396  (4  Pac.  1204) ; 
State  V.  Hatcher,  29  Or.  309  (44  Pac.  584). 

We  pass  next  to  the  main  question  in  this  case. 
Assignments  of  error  Nos.  5  to  8  relate  to  the  reception 
in  evidence  over  the  objection  and  exception  of  defend- 
ant's counsel  of  a  written  confession  of  defendant  and 
admissions  made  by  him  on  the  ground  that  the  same 
were  involuntary.  Before  the  admission  of  the  con- 
fession testimony  was  taken  to  show  whether  or  not  the 
same  was  voluntary. 

W.  B.  Snider,  sheriff  of  the  county,  testified  in  part 
as  follows : 

**When  Tommy  arrived  at  the  office  in  the  company 
of  Mr.  Caldwell,  the  deputy,  I  took  him  into  the  private 
office  on  the  north  side  of  the  hall  in  company  with  Mr. 
Rinehart  and  myself  and  I  told  him  that  the  French- 
man, Martin  Anchoberry,  had  made  a  confession  in 
which  he  implicated  him  in  the  murder  of  that  woman, 
and  I  asked  him  if  he  wanted  to  see  some  of  his  folks 
or  an  attorney.  If  he  wanted  to  he  had  better  call  for 
some  of  his  folks  or  an  attorney  and  he  said  he  didnH. 
I  told  him  'You  understand  if  you  make  any  state- 
ments they  will  be  used  against  you,  if  you  talk  at  this 
time.'  In  fact,  I  urged  him  to  talk  to  some  of  his  folks 
before  he  made  any  statement  and  he  didn't  wish  to  do 
it." 

Snider  stated  that  afterwards  the  district  attorney 
warned  the  defendant ;  that  no  threat  or  promise  was 
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made  to  Morris  by  anyone  at  the  time  of  his  examina- 
tion.   On  cross-examination  the  sheriff  testified : 

'*Q.  Well,  you  didnH  say  to  Tommy,  a  boy  you  have 
known  for  years,  and  whom  you  say  you  didn't  at  that 
time  believe  to  be  guilty,  'Now,  Tommy,  it  will  be  better 
for  you  to  tell  all  you  know  about  this  matter  if  you 
know  anything  about  it*t 

**A.  I  may  have  said  it,  I  don't  know.  I  would  not 
be  positive  that  I  did,  but  it  don't  seem  to  me,  *  * 

"Q.  Did  you  say  to  him  anything  to  the  effect  that 
it  would  be  better  for  him  to  tell  you  if  he  knew  any- 
thing about  what  happened  t 

**A.  No,  I  don't  think  I  told  him  it  would  be  better 
for  him  because  I  realized  that  it  would  not  and  warned 
him  to  that  effect. 

*'Q.  Did  you  say  to  him  at  that  time,  'Tommy,  you 
ought  to  tell  all  you  know  about  this  matter  and  if  you 
do  tell  I  will  do  anything  I  can  to  assist  you't 

**A.  I  don't  know.    Afterwards  I  did." 

E.  E.  Rinehart,  the  deputy  sheriff,  testified  to  the 
effect  that  Sheriff  Snider  and  the  district  attorney 
warned  defendant  that  any  statement  he  might  make 
would  be  used  against  him ;  that  he  did  not  need  to  make 
any  statement  unless  he  wanted  to,  and  that  the  sheriff 
asked  him  if  he  wanted  to  see  his  folks  or  wanted  an 
attorney  and  he  said  '*No";  that  he  remained  in  the 
office  with  the  defendant  during  the  noon  hour  while 
the  sheriff  and  district  attorney  were  out;  that  he 
talked  to  defendant  quite  a  while  and  Morris  asked  him 
some  questions  about  his  former'  reputation.  As  to 
the  conversation  regarding  the  homicide,  Mr.  Binehart 
said: 

**As  near  as  I  can  tell  in  the  exact  words,  it  was  just 
about  this  way :  After  we  talked  a  while  I  told  him,  I 
said  you  heard  what  Willie  Arzner  has  said  and  the 
Frenchman  has  made  a  complete  statement  and  has 
implicated  you  and  I  said,  'tiie  fact  of  the  matter  is 
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you  was  up  there  at  the  death  of  that  woman  the  other 
night/    He  nodded  his  head  and  said  he  was. 

'*Q.  You  say  you  had  talked  some  prior  to  that, — 
what  was  that  talkt 

"A.  He  asked  me  some  questions,  if  I  knew  anything 
about  his  past  reputation,  if  he  had  ever  done  anything 
before. 

''Q.  What  did  you  tell  himt 

**A.  I  said  I  didn't  know  of  anything. 

*'Q.  Was  that  the  extent  of  the  conversation  that 
led  up  to  thist 

*^A.  Yes.  •  • 

**A.  He  said  'I  didnH  kill  her.  •  •  I  just  held  her 
hands.' '' 

On  cross-examination  Mr.  Einehart  stated:  **I  did 
Bay  this,  'You  had  just  as  well  tell  me.'  '' 

C.  C.  Gibbs,  district  attorney,  deposed  in  substance, 
that: 

**I  told  the  defendant.  Tommy  Morris,  that  the 
Frenchman,  Martin  Anchoberry,  had  made  a  confession 
and  had  implicated  him  in  the  killing  of  that  woman. 
That  we  wanted  to  question  him  concerning  the  facts ; 
that  he  need  not  answer  any  questions  which  were  put 
to  him  unless  he  wanted  to,  but  that  if  he  did  answer 
questions  which  were  put  to  him  or  made- any  state- 
ments which  incriminated  himself  they  would  be  used 
against  him.  *  *  After  I  had  told  Tommjr  that  any 
statement  he  might  make  would  be  used  against  him  we 
then  began  to  question  him.  We  questioned  him  con- 
cerning his  whereabouts  on  the  night  of  the  crime; 
what  different  places  he  had  been ;  what  he  had  done ; 
who  he  was  with,  etc.,  and  we  would  check  up  his  state- 
ment to  find  out  to  our  own  satisfaction  whether  he  was 
telling  the  truth  or  not.  Then  Mr.  Snider  would  ques- 
tion him  a  while;  I  think  Mr.  Snider  and  I  did  most  of 
the  questioning.  I  believe  Mr.  Einehart  asked  a  ques- 
tion or  two.  This  examination  continued  until  about 
noon.  During  that  time  we  had  Willie  Arzner  in  the 
room  confronting  the  defendant  Tommy  Morris,  and  I 
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think  Johnny  Frakes,  but  I  am  not  sure  about  Johnny 
Frakes/' 

This  witness  further  testified  that  after  they  returned 
to  the  office  from  lunch  the  defendant  gave  an  outline 
of  the  things  leading  up  to  the  crime  and  its  conmiis- 
sion,  and  the  district  attorney  wrote  the  statement  in 
narrative  form;  that  this  was  read  to  the  defendant 
who  signed  and  swore  to  it.  On  cross-examination  he 
stated  that  it  was  the  custom  of  his  office  to  examine  a 
defendant  before  the  latter  consulted  an  attorney. 

Tommy  Morris,  defendant,  testified  that  Rinehart — 

**told  me  to  tell  the  truth,  it  would  be  better  for  me  and 
he  would  do  all  he  could  for  me**;  that  Sheriff  Snider 
said  *'he  knew  I  was  into  it  for  the  Frenchman  said  I 
was  and  it  would  be  better  for  me  to  own  up  to  it.  *  * 
He  told  me  to  tell  the  truth  and  they  would  do  all  they 
could  for  me.  •  •  I  don't  know  as  he  used  them  words 
but  that  is  what  I  took  it  for." 

Morris  stated  that  he  was  in  the  sheriff's  private 
office  ten  or  fifteen  minutes. 

The  foregoing  is  in  substance  a  fair  portrayal  of  the 
manner  in  which  the  confession  was  obtained. 

4.  It  is  elementary  that  a  confession  to  be  admissible 
against  one  charged  with  crime  must  be  shown  by  the 
prosecution  to  be  voluntary ;  that  is,  that  it  has  not  been 
induced  by  hope  or  fear:  Section  1537,  L.  0.  L. ;  Under- 
bill, Grim.  Evid.  (2  ed.),  §  126;  State  v.  Wintzingerode, 
9  Or.  153;  State  v.  Spanos,  66  Or.  118  (134  Pac.  6); 
State  V.  Garrison,  59  Or.  440  (117  Pac.  657). 

5,  6.  The  testimony  shows  that  before  the  examina- 
tion of  Morris  was  begun  he  was  fully  informed  of  the 
nature  of  the  charge  pending  against  him ;  that  he  was 
advised  to  consult  his  people  or  an  attorney  before 
making  any  statement,  and  was  warned  before  he  made 
any  statement  at  all  and  again  after  he  had  admitted 
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his  guilt,  that  any  incriminating  statement  he  might 
make  would  be  used  against  him :  See  State  v.  Inman, 
70  Kan.  894  (79  Pac.  162).  The  examination  through- 
out was  conducted  in  a  quiet  and  orderly  manner,  and 
nothing  was  said  or  done  which  could  have  raised  either 
fear  or  hope  in  the  mind  of  the  defendant.  The  only 
statement  which  could  possibly  have  raised  any  hope 
in  the  defendant  was  that  made  to  him  by  Sheriff 
Snider  some  hours  after  the  examination  was  over  to 
the  effect  that  he  would  do  what  he  could  for  him,  but 
it  was  impossible  for  this  remark  to  have  induced  the 
confession  as  it  was  made  long  after  defendant  con- 
fessed. The  rule  is  well  settled  that  the  determination 
of  the  court  on  a  criminal  trial  that  a  confession  of 
defendant  was  obtained  from  him  without  the  influence 
of  hope  or  fear  exercised  by  a  third  person,  will  not  be 
disturbed  on  review  unless  there  is  clear  and  manifest 
error:  State  v.  Rogoway,  45  Or.  601,  607  (78  Pac.  987, 
81  Pac.  234,  2  Ann.  Gas.  431) ;  State  v.  Blodgett,  50  Or. 
329  (92  Pac.  820) ;  State  v.  Spanos,  66  Or.  118  (134 
Pac.  6).  The  testimony  of  Morris  conflicts  with  that 
of  the  officers.  This  is  to  be  expected  in  the  trial  of  a 
criminal  action  where  a  defendant  repudiates  his  con- 
fession. The  trial  court  found  that  the  confession  was 
voluntary,  and  after  reading  all  the  evidence  touching 
upon  the  matter  we  believe  there  was  no  error  com- 
mitted in  admitting  the  confession. 

7.  The  most  favorable  statement  for  the  defendant 
that  can  be  made  is  that  Morris'  confession  was  made 
in  answer  to  questions  assuming  his  guilt ;  but  this  does 
not  render  it  inadmissible.  The  rule  is  settled  that  a 
confession  made  in  answer  to  questions  which  assume 
the  guilt  of  the  accused  is  not  on  that  account  involun- 
tary, when  the  same  is  made  to  an  officer  after  notice 
to  the  accused  that  any  statement  that  he  may  make 
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will  be  used  against  him  in  the  trial  of  the  case,  if  one 
should  develop,  and  that  he  is  not  required  to  make  any 
statement  unless  he  desires  to  do  so^  and  there  are  no 
accompanying  circumstances  shown,  calculated  to  pro- 
duce fear  or  hope :  State  v.  Blodgett,  50  Or.,  at  page 
334  (92  Pac.  820);  Wharton,  Grim.  Evid.  (10  ed.), 
§§  662,  663;  12  Cyc.  468;  18  L.  R.  A.  (N.  S.)  768,  794, 
notes;  State  v.  Robinson,  117  Mo.  649,  650  (23  S.  W. 
1066) ;  People  v.  Kennedy,  159  N.  Y.  346  (54  N.  E.  51, 
70Am.  StEep.  557). 

8.  The  warnings  given  to  the  defendant  by  the  sheriff 
and  district  attorney  before  he  was  questioned  in  re- 
gard to  what  he  knew  about  the  commission  of  the 
crime  were  sufficient  to  inform  him  that  anything  he 
said  would  be  used  against  him;  and  the  information 
that  he  had  a  right  to  refrain  from  making  any  state- 
ment overcomes  any  possible  inference  of  duress  that 
might  otherwise  be  drawn  from  the  form  or  manner  of 
the  interrogatories  that  were  propounded  to  him.-  No 
threat  or  promise  appears  to  have  been  made  to  the 
defendant  of  such  a  nature  that  he  would  be  likely  to 
tell  an  untruth  by  magnifying  the  part  he  took  in  the 
commission  of  the  crime  or  in  stating  facts  prejudicial 
to  himself  through  fear  or  hope  of  any  profit.  After 
the  sheriff  had  cautioned  the  prisoner  in  the  presence 
of  Rinehart,  the  deputy,  before  he  made  any  admission, 
it  was  not  necessary  for  the  deputy  to  make  a  similar 
statement  to  the  accused. 

9.  The  confession  was  reduced  to  narrative  form  at 
the  defendant's  dictation  and  was  read  over  and  signed 
by  him.  It  is  not  inadmissible  because  it  fails  to  be  a 
verbatim  statement  of  his.  It  is  sufficient  that  it  con- 
tains what  was  said  in  substance  by  the  defendant,  the 
recital  of  his  exact  words  being  unnecessary.  The  rule 
is  settled  that  a  confession  taken  down  by  someone  else 
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and  read  to  and  signed  by  the  accused  is  as  much  his 
written  declaration  as  one  entirely  prepared  by  his  own 
hand  would  be ;  and  this  is  true  although  his  exact  lan- 
guage is  not  reduced  to  writing.  By  signing  it  and 
adopting  its  language,  he  makes  it  his  own:  State  v. 
BerbericJc,  38  Mont.  423  (100  Pac.  209,  16  Ann.  Cas. 
1077);  People  v.  Giro,  197  N.  Y.  152  (90  N.  E.  432). 
The  ruling  of  the  trial  court  that  the  confession  of  the 
defendant  was  voluntary  is  approved.  We  believe  this 
disposes  of  the  pivotal  question  in  the  case. 

10,  11.  Before  the  confession  of  Morris  was  intro- 
duced in  evidence  Dr.  E.  H.  Smith  was  called  by  the 
state  and  qualified  as  a  medical  expert.  He  testified 
to  the  purport  that  about  thirty  minutes  after  the 
homicide  he  was  called  and  made  an  examination  of 
the  body  of  the  deceased  and  that  there  were  finger 
marks  on  the  throat,  three  on  the  left  side  and  one  on 
the  right;  that  some  of  the  small  blood  vessels  inside 
the  .throat  were  ruptured  and  there  was  a  slight 
hemorrhage  from  the  inside  and  also  under  the  skin; 
that  from  the  examination  it  was  his  opinion  that  the 
woman  came  to  her  death  from  strangulation;  and 
that  it  was  not  self-inflicted.  Over  the  objection  and 
exception  of  defendant's  counsel  the  witness  was  al- 
lowed to  state  further  that  **my  opinion  was  it  was  not 
accidental.^'  This  is  assigned  as  prejudicial  error. 
The  confession  and  statements  of  the  defendant  Morris 
showed  plainly  that  upon  the  proposal  of  the  defend- 
ant Anchoberry  it  was  planned  by  the  two  to  go  to 
the  place  of  the  victim  and  *^ choke  her  down'*  and 
take  the  money  which  she  had  in  the  house ;  that  pur- 
suant to  the  plot  they  did  so,  and  that  Morris  held  the 
decedent's  hands  during  a  part  of  the  time  that  An- 
choberry was  choking  her.  As  we  have  stated,  the 
case  turns  upon  the  admissibility  of  Morris'  confession 
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and  admissions  to  which  we  have  referred.  The  jury 
was  just  as  competent  as  the  physician  to  say  from 
the  facts  and  circumstances  delineated  by  the  wit- 
nesses, whether  or  not  the  strangulation  was  caused 
accidentally:  State  v.  Jennings,  48  Or.  483  (87  Pac 
524,  89  Pac.  421) ;  Pacific  Ry.  &  Nav.  Co.  v.  Elmore 
Packing  Co.,  60  Or.  534  (120  Pac.  389,  Ann.  Gas.  1914A, 
371) ;  State  v.  Barrett,  33  Or.  194,  196  (54  Pac.  807) ; 
Knoll  V.  State,  55  Wis.  249  (12  N.  W.  369,  42  Am.  Bep. 
704) ;  Underhill,  Grim.  Ev.,  §  312,  p.  373.  When  the 
matter  under  consideration  before  a  jury  is  of  such 
a  character  that  anyone  of  ordinary  intelligence,  with- 
out any  peculiar  habits  or  course  of  study,  is  able  to 
form  a  correct  opinion  of  the  same,  expert  testimony 
as  to  such  matter  is  inadmissible ;  but  when,  upon  the 
whole  case,  it  is  manifest  that  if  such  testimony  had 
not  been  introduced,  the  jury  could  not  have  reached 
a  different  conclusion  from  that  expressed  in  the  opin- 
ions of  the  experts,  the  admission  of  such  evidence  will 
be  regarded  as  a  harmless  error:  Fisher  v.  Oregon 
S.  L.  etc.  Ry.  Co.,  22  Or.  533  (30  Pac.  425,  16  L.  R.  A. 
519).  The  statement  of  the  defendant  Morris,  which 
we  think  was  properly  admitted  in  evidence,  was  prac- 
tically a  plea  of  guilty  or  a  full  admission  that  he  was 
guilty  of  the  crime,  and  the  jury  could  not  from  the 
evidence,  other  than  that  of  the  opinion  of  the  Doctor 
which  was  excepted  to,  reasonably  have  found  that  the 
death  was  caused  by  an  accident.  Therefore,  it  is  im- 
possible for  the  evidence  to  which  exception  was  taken, 
to  have  changed  the  verdict,  or  in  any  degree^  to  have 
prejudiced  the  rights  of  the  defendant,  and  the  assigned 
error  was  harmless.  It  would  not  justify  a  reversal 
of  the  judgment:  Fisher  v.  Oregon  Short  Line  etc.  Ry. 
Co.,  22  Or.  533  (30  Pac.  425, 17  Am.  Neg.  Gas.  227;  53 
Am.  &  Eng.  B.  Gas.  539, 16  L.  E.  A.  519) ;  Article  VII, 
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Section  3  of  the  Constitution  of  Oregon ;  Longfellow  v. 
Huffman,  57  Or.  338,  343  (112  Pac.  8) ;  Obenchain  v. 
Ransome  Crummey  Co.,  69  Or.  547  (138  Pac.  1078, 139 
Pac.  920). 

12.  Exception  was  saved  to  an  instruction  that  **  vol- 
untary'^  intoxication  is  not  available  as  a  defense  on 
behalf  of  the  defendant,  for  the  reason  that  the  instruc- 
tion assumes  that  he  was  intoxicated  and  that  the  same 
was  prejudicial.    Section  1527,  L.  0.  L.,  directs  that: 

**No  act  committed  by  a  person  while  in  a  state  of 
voluntary  intoxication  shall  be  deemed  less  criminal 
by  reason  of  his  having  been  in  such  condition;  but 
whenever  the  actual  existence  of  any  particular  motive, 
purpose,  or  intent  is  a  necessary  element  to  constitute 
any  particular  species  or  degree  of  crime,  the  jury  may 
take  into  consideration  the  fact  that  the  defendant  was 
intoxicated  at  the  time,  in  determining  the  purpose, 
motive,  or  intent  with  which  he  committed  the  acf 

The  only  evidence  before  the  jury  of  any  intoxica- 
tion upon  the  part  of  the  defendant  is  that  contained 
in  his  confession  which  recites  that  within  an  hour  or 
so  immediately  before  the  killing  he  took  several  drinks 
of  whiskey.  The  degree  to  which  he  was  intoxicated 
does  not  clearly  appear;  but  from  the  number  of  drinks 
taken  he  must  have  been  intoxicated  to  some  degree. 
The  evidence,  however,  tended  to  show  that  it  was  en- 
tirely voluntary.  It  was  suflScient  to  warrant  the  in- 
struction complained  of :  11  Enc.  of  Plead.  &  Practice, 
181;  State  v.  Zorn,  22  Or.  591  (30  Pac.  317) ;  State  v. 
Hamen,  25  Or.  401  (35  Pac.  976,  36  Pac.  296.) 

13,  14.  Section  1894,  L.  O.  L.,  provides  that  if  any 
person  shall  (purposely  and  maliciously,  but  without 
deliberation  and  premeditation)  or  in  the  commission 
or  attempt  to  commit  any  felony  other  than  rape, 
arson,  robbery,  or  burglary,  kill  another,  such  person 
shall  be  deemed  guilty  of  murder  in  the  second  degree. 
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The  court  charged  the  jury  by  instruction  No.  19,  in 
effect,  that : 

**  Under  this  indictment  it  is  not  necessary  to  prove 
expressly  either  a  purpose  to  kill,  or  deliberate  and 
premeditated  malice. 

**The  indictment  having  alleged  murder  while  en- 
gaged in  the  commission  of  larceny  in  a  dwelling  house, 
it  is  only  required  that  the  larceny  and  the  killing,  in 
the  manner  alleged  during  the  larceny  be  proven  to 
make  out  the  case :  •  •  '^ 

— and  that  under  proof  of  such  a  case  the  intent  to  kill 
is  implied. 

By  instruction  12%,  in  explaining  to  the  jury  that 
upon  the  prosecution  for  murder  in  the  second  degree 
alleged  to  have  been  committed  during  the  commission 
of  larceny  in  a  dwelling-house,  the  clause  "purposely 
and  maliciously, '*  etc.,  contained  in  Section  1894,  in- 
cluded above  in  parentheses,  did  not  apply,  the  court 
used  the  words  * '  specific  intent '  *  apparently  in  the  sense 
of  purpose.  See  Webster's  International  Dictionary, 
for  definition  of  the  words  '* intent"  and  ** purpose.'* 
Voluntary  intoxication  cannot  reduce  a  homicide  to 
manslaughter:  State  v.  Weaver,  35  Or.  417  (58  Pac. 
109).  This  instruction,  taken  together  with  number  19, 
is  not  subject  to  misunderstanding  by  the  jury. 

15.  Where  a  killing  of  a  human  being  is  done  in  the 
commission  of  a  felony  described  in  Section  1894, 
L.  0.  L.,  the  ultimate  purpose  may  be  to  effect  the  lar- 
ceny or  felony,  and  although  there  may  be  no  purpose 
or  specific  intent  to  kill,  if  the  killing  is  done  in  the 
commission  of  the  alleged  felony  it  will  nevertheless 
be  murder  in  the  second  degree :  21  Am.  &  Eng.  Ency. 
Law  (2  ed.),  pp.  133,  165,  and  169;  State  v.  Brown,  7 
Or.  198, 199. 

16.  Further  exception  was  saved  to  instruction  No. 
19,  because  it  fails  to  include  the  element  of  reasonable 
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doubt.  The  instruction  complained  of  does  not  con- 
stitute ground  for  reversal  when  considered  in  con- 
nection with  five  or  six  others  which  had  already  been 
given  and  which  correctly  defined  reasonable  doubt. 
The  court  instructed  the  jury  as  to  the  essential  ele- 
ments of  the  crime  charged  and  informed  them  that 
they  could  not  convict  the  defendant,  unless  every  such 
element  had  been  proved  to  their  satisfaction  beyond 
a  reasonable  doubt.  The  instructions  should  be  con- 
sidered as  a  whole  and  when  they  are  substantially  cor- 
rect and  could  not  have  misled  the  jury  to  the  prejudice 
of  the  defendant,  the  judgment  will  not  be  reversed  be- 
cause some  instruction  considered  alone  may  be  sub- 
ject to  criticism :  State  v.  Anderson,  10  Or.  462 ;  State 
V.  Morey,  25  Or.  241  (35  Pac.  655,  36  Pac.  573) ;  State 
V.  Hansen,  25  Or.  401  (35  Pac.  976,  36  Pac.  296.); 
State  V.  Megorden,  49  Or.  259  (88  Pac.  306,  14  Ann. 
Gas.  130).  In  accordance  with  this  rule  it  is  apparent 
that  no  reversible  error  was  committed. 

17.  It  is  asserted  on  behalf  of  defendant  that  the  evi- 
dence did  not  show  that  a  crime  had  been  committed, 
as  alleged  in  the  indictment,  for  the  reason  that  the 
evidence  shows  that  the  building  in  which  the  homi- 
cide occurred  was  a  bawdy-house.  Several  assign- 
ments of  error  refer  to  the  giving,  or  refusal  to  give, 
instructions  with  reference  to  the  character  of  the 
house  in  which  the  homicide  was  committed.  The  evi- 
dence shows  that  for  two  months  previous  to  the  mur- 
der the  woman  had  constantly  lived,  slept,  and  eaten 
her  meals  in  the  house  in  which  she  was  killed.  She 
occupied  two  rooms  therein  and  it  was  in  one  of  these 
that  she  was  killed.  A  dwelling-house  is  a  building, 
any  part  of  which  is  usually  occupied  by  some  person 
lodging  therein  at  night:  Sections  2389,  2390,  L.  0.  L.; 
10  Am.  &  Eng.  Enc.  Law  (2  ed.),  353,  354;  3  Words  & 
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Phrases,  pp.  2288,  2294;  State  v.  O'NeU,  21  Or.  170  (27 
Pac.  1038) ;  People  v.  Horrigan,  68  Mick  491  (36  N.  W. 
236) ;  State  v.  Warren,  33  Me.  30.  That  the  woman 
may  have  used  the  house  for  immoral  purposes  does 
not  alter  the  fact  that  it  was  her  dwelling.  The  cases 
all  hold  that  a  building,  any  part  of  which  is  usually 
occupied  by  some  person  lodging  therein  at  night  is  a 
dwelling-house  within  the  meaning  of  the  law,  in  regard 
to  arson,  burglary  or  larceny  in  a  dwelling-house  not- 
withstanding the  building  is  used  for  other  purposes. 
By  the  same  reason,  therefore,  a  house  in  which  a 
woman  lives  and  makes  her  home  is  her  dwelling-house 
within  the  meaning  of  the  statute  notwithstanding  she 
may  have  been  guilty  of  immoral  practices  therein. 
The  law  protects  the  dwelling  of  the  ungodly  as  well 
as  that  of  the  righteous. 

18,  19.  The  court  charged  the  jury  under  Section 
1540,  L.  0.  L.,  to  the  effect  that  a  conviction  cannot  be 
had  upon  the  testimony  of  an  accomplice  unless  he  be 
corroborated  by  other  evidence :  See  section  noted.  In 
order  to  be  sufficient  to  warrant  a  conviction  such  cor- 
roborating evidence  must  not  merely  show  that  a  crime 
had  been  committed  or  the  circumstances  of  its  commis- 
sion, but  it  must  be  such  as  tends  to  connect  the  de- 
fendant with  the  crime  charged.  Counsel  for  defend- 
ant saved  a  general  exception  to  the  charge  because 
there  is  no  issue  in  the  case  to  justify  it.  It  was  not 
specifically  pointed  out  to  the  trial  court  wherein  the 
instruction  was  not  justified  by  the  issues.  There  was 
no  request  that  it  be  withdrawn :  See  Carroll  v.  Grande 
Ronde  Elec.  Co.,  52  Or.  376  (97  Pac.  552) ;  Kearney  v. 
Snodgrass,  12  Or.  311  (7  Pac.  309).  John  Frakes  ac- 
cording to  his  testimony  had  planned  to  undertake  the 
robbery  of  the  house  in  conjunction  with  defendant 
Tommy  Morris  and  one  Martin  Anchoberry,  but  with- 
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drew  from  the  plan  and  stated  to  them  that  he  would 
take  no  part  in  it ;  and  the  evidence  tended  to  show  that 
a  new  design  with  the  same  thing  in  view  was  carried 
out  by  Morris  and  Anchoberry  some  days  after  the 
time  that  Frakes  was  to  participate.  Counsel  for  the 
state  conceded  that  it  does  not  seem  that  Frakes  was 
an  accomplice  in  the  commission  of  the  alleged  crime. 
The  instruction  complained  of  was  favorable  to  the  de- 
fendant. The  only  possible  effect  that  such  part  of  the 
charge  could  have  upon  the  minds  of  the  jury  would 
cause  them  to  discredit  the  damaging  testimony  given 
by  John  Frakes  against  the  defendant.  Therefore,  in- 
stead of  having  misled  the  jury  to  the  prejudice  of  the 
defendant  the  instruction  was  in  his  favor.  The  in- 
struction was  in  strict  conformity  with  Section  1540, 
L.  0.  L.,  and  entirely  in  accord  with  the  law.  While 
the  charge  to  the  jury  should  be  confined  to  the  facts 
in  the  case  the  defendant  could  not  have  been  pre- 
judiced thereby  although  it  was  outside  the  issues.  It 
being  favorable  to  the  party  complaining  we  are  con- 
vinced that  the  charge  criticised  did  not  mislead  the 
jury.  It  is  not  ground  for  reversal :  State  v.  Weaver, 
35  Or.  415  (58  Pac.  109) ;  State  v.  Selby,  73  Or.  378 
(144  Pac.  657) ;  1  Blashfield,  Inst:  to  Juries,  §  91;  38 
Cyc.  1621, 1622. 

20.  The  defendant  criticises  several  of  the  instruc- 
tions because  they  repeated  to  the  jury  definitions  of 
murder  in  the  second  degree.  It  is  not  contended  that 
either  of  these  instructions  is  erroneous  in  that  they 
do  not  correctly  state  the  law.  From  a  reading  of  them 
it  is  apparent  that  they  were  all  necessary  to  fully  ad- 
vise the  jury  of  the  crime  charged  and  instruct  them 
with  reference  to  the  law  in  order  that  they  might  in- 
telligently apply  the  evidence  which  had  been  adduced 
before  theuL    No  undue  prominence  appears  to  havo 
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been  given  to  any  phase  of  the  case  by  these  instmc- 
tions  and  we  find  no  error  committed  therein:  See 
Gran  v.  Houston,  45  Neb.  813  (64  N.  W.  245) ;  Com- 
monwecUth  v.  Snelling,  32  Mass.  (15  Pick.)  321.  The 
charge  to  the  jury  fairly  submitted  the  questions  of 
fact  in  the  case  to  them. 

From  a  careful  examination  and  consideration  of  the 
record  in  the  case  we  find  no  reversible  error  in  the  trial 
thereof.  The  judgment  of  the  lower  court  is  therefore 
aflSrmed.  Affirmed.    Rehearing  Denied. 

Mr.  Justice  Habris  (Concurring  Specially). 

The  assignments  of  error,  challenging  the  confession 
made  by  Tommy  Morris,  relate  to  a  writing  signed  by 
him,  refer  to  oral  statements  concerning  money  stolen 
from  the  decedent  and  then  hidden,  and  involve  verbal 
declarations  about  blood  stains  on  a  coat  and  shirt 
worn  by  the  defendant. 

As  a  preliminary  to  a  discussion  of  the  circumstances 
attending  the  making  of  the  confession,  it  will  be  ap- 
propriate to  notice  the  rule  by  which  the  competency 
of  the  confession  must  be  measured.  Notwithstanding 
the  phraseology  of  Section  1537,  L.  0.  L.,  the  common- 
law  rules  governing  the  admissibility  of  confessions 
are  still  in  force  in  this  state ;  State  v.  Wint  zing  erode, 
9  Or.  153, 162]  State  v.  Moran,  15  Or.  262,  265  (14  Pac. 
419) ;  and  therefore  to  be  admissible  a  confession  must 
be  free  and  voluntary  and  not  made  under  the  influence 
of  fear  produced  by  threats  nor  induced  by  the  expecta- 
tion of  any  promised  benefit ;  12  Cyc.  461.  A  voluntary 
confession  is  admissible  even  though  it  is  made  while  in 
the  custody  of  an  officer:  State  v.  Blodgett,  50  Or.  329, 
334  (92  Pac.  820) ;  State  v.  Scott,  63  Or.  444,  449  (128 
Pac.  441) ;  State  v.  Humphrey,  63  Or.  540,  552  (128 
Pac.  824) ;  State  v.  McPherson,  70  Or.  371,  373  (141  Pac. 
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1018) ;  nor  will  a  prisoner's  confession  be  excluded  as 
evidence  merely  because  it  was  obtained  in  answer  to 
questions  which  assumed  his  guilt:  State  v.  Blodgett, 
50  Or.  329,  334  (92  Pac.  820).  If  the  confession  is  vol- 
untary the  prosecution  is  entitled  to  have  it  go  to  the 
jury,  but  if  it  is  not  voluntary  it  must  not  have  any  in- 
fluence upon  the  verdict 

This  quality  of  voluntariness,  so  necessary  to  a  con- 
fession, presents  itself  at  two  stages  of  a  trial:  (1) 
To  the  judge;  and  (2)  to  the  jury.  The  judge  passes 
upon  the  admissibility  and  the  jurors  are  the  exclu- 
sive judges  of  the  weight  and  credibility  of  the  con- 
fession. The  decision  of  the  judge  is  only  preliminary 
while  that  of  the  jury  is  ultimate.  The  preliminary 
question  is  addressed  entirely  to  the  judge  for  at  that 
stage  of  the  trial  the  sole  query  is :  Is  the  confession 
admissible!  State  v.  Blodgett,  50  Or.  329,  332  (92  Pac. 
820) ;  State  v.  Spanos,  66  Or.  118, 120  (134  Pac.  6).  A 
confession  becomes  admissible  as  evidence  when  the 
prosecution  shows  prima  facie  that  it  was  voluntary 
and  while  the  judge  may,  if  he  chooses,  at  that  stage 
of  the  trial  permit  the  defendant  to  offer  aflSrmative 
evidence  to  controvert  the  testimony  of  the  prosecution, 
nevertheless,  the  judge  is  not  obliged  to  hear  the  wit- 
nesses for  the  defendant  before  admitting  the  confes- 
sion. If  the  confession  is  admitted  by  the  judge  and  if 
it  comes  to  the  jury  with  conflicting  evidence  as  to 
whether  it  was  voluntary,  the  jurors  are  not  bound  to 
assume  that  the  confession  was  made  voluntarily 
simply  because  the  judge  held  that  it  was  admissible. 
To  hold  that  the  decision  of  the  judge  is  the  end  of  the 
matter  and  that  his  ruling  of  itself  binds  the  jurors 
to  say,  or  at  least  assume,  that  the  confession  is  in  truth 
voluntary  is  to  take  from  the  jurors  the  right  to  decide 
a  vital  fact.    The  judge  can  say  whether  a  confession 
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shall  be  submitted  to  the  jurors  for  their  consideration 
but  it  is  their  exclusive  province  to  say  whether  in  the 
presence  of  conflicting  evidence  they  will  attach  any 
weight  to  it,  and  the  law  prescribes  that  a  confession 
must  not  be  given  any  weight  if  it  is  not  voluntary.  The 
province  of  the  judge  is  to  determine,  not  whether  the 
confession  was  in  fact  voluntary,  but  whether  a  suflS- 
cient  prima  facie  showing  is  made  to  warrant  a  finding 
that  it  was  voluntary.  If  the  judge  tries  out  the  prelim- 
inary question  of  the  admissibility  of  the  confession  by 
hearing  all  the  evidence  on  both  sides  in  the  presence 
of  the  jurors  and  if  he  receives  the  confession  and  al- 
lows it  to  go  to  the  jury  then  the  triers  of  the  facts 
have  a  right  to  consider  all  the  evidence  in  determining 
how  much  weight  and  credibilty  should  be  given  to  the 
confession;  and  so,  too,  if  the  preliminary  question  is 
decided  in  the  absence  of  the  jury,  either  party  is  en- 
titled upon  demand  to  have  the  jury  hear  the  witnesses 
tell  about  the  circumstances  which  relate  to  the  volun- 
tariness of  the  confession.  There  are  authorities  to 
the  contrary,  but  they  ignore  the  distinguishing  dif- 
ferences between  the  functions  of  the  judge  and  those 
of  the  jury.  The  views  expressed  here  are  not  only 
governed  by  the  latest  decisions  of  this  court  but  are 
also  sustained  by  well  considered  precedents  in  other 
jurisdictions:  State  v.  Doris,  51  Or.  136  (94  Pac.  44, 16 
L.  B.  A.  (N.  S.)  660) ;  State  v.  FiUler,  52  Or.  42,  47 
and  48  (96  Pac.  456) ;  12  Cyc.  482;  1  R.  C.  L.,  pp.  582- 
585;  State  v.  Wells,  35  Utah,  400  (100  Pac.  681,  136 
Am.  Si  Rep.  1059, 19  Ann.  Gas.  631). 

The  trial  court  admitted  the  confession  after  hear- 
ing the  witnesses  for  the  state  and  also  those  for  the 
defendant,  and  since  the  preliminary  inquiry  was  ad- 
dressed to  the  judge  who  saw  and  heard  the  witnesses, 
his  decision  should  not  be  disturbed  unless  the  record 
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discloses  clear  and  manifest  error:  State  v.  Wintzin- 
gerode,  9  Or.  153,  165;  State  v.  Rogoway,  45  Or.  601 
(78  Pac.  987,  81  Pac.  234,  2  Ann.  Gas.  431) ;  State  v. 
Roselair,  57  Or.  8  (109  Pac.  865) ;  State  v.  Blodgett,  50 
Or.  329  (92  Pac.  820) ;  State  v.  Humphrey,  63  Or.  540 
a28  Pac.  824);  State  v.  Spanos,  66  Or.  118  (134 
Pac.  6). 

The  question  to  be  answered  npon  this  appeal  is 
whether  the  court  was  justified  in  submitting  the 
confession  to  the  jury,  and  that  question  does  not 
necessarily  require  us  to  determine  whether  the  confes- 
sion was  in  fact  voluntary.  It  will  not  be  practicable  to 
give  more  than  a  brief  outline  of  the  circimastances 
surrounding  the  confession  as  recorded  in  seventy 
typewritten  pages  of  the  transcript  of  the  evidence. 
Tommy  Morris  was  arrested  and  delivered  to  the  sher- 
iff at  his  oflSce  about  9:30  or  10:00  a.  m.  on  January 
12,  1915.  The  sheriff  immediately  took  the  defendant 
''into  his  private  oflRce''  in  company  with  E.  E.  Rine- 
hart,  a  deputy  sheriff,  where  in  the  language  of  the 
sheriff : 

''I  told  him  that  the  Frenchman,  Martin  Anchoberry 
had  made  a  confession  in  which  he  implicated  him  in 
the  murder  of  that  woman,  and  I  asked  him  if  he 
wanted  to  see  some  of  his  folks  or  an  attorney.  If  he 
wanted  to  he  had  better  call  for  some  of  his  folks  or 
an  attorney  and  he  said  he  didn't.  I  told  him,  'You 
understand  if  you  make  any  statements  they  will  be 
used  against  you,  if  you  talk  at  this  time.'  In  fact,  I 
urged  him  to  talk  to  some  of  his  folks  before  he  made 
any  statement  and  he  didn't  wish  to  do  it.** 

The  sheriff  is  corroborated  by  the  deputy  who  testi- 
fied that  the  former  said  to  the  defendant:  "Do  you 
want  to  see  your  folks  or  do  you  want  an  attorney? ** 
Morris  answered:  "No  I  don't  want  to  see  anybody*'; 
and  then  the  sheriff  warned  the  defendant  "that  any- 
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thing  he  might  say,  if  he  was  implicated  in  the  mur- 
der, would  be  used  against  him  and  he  didn't  need  to 
make  any  statement  unless  he  wanted  to.''  The  sher- 
iff testified  that  he  felt  friendly  towards  the  defend- 
ant because  he  had  known  Morris  since  the  time  the  lat- 
ter was  a  small  boy  and  that  he  did  not  at  first  believe 
that  the  defendant  was  guilty.  Morris  was  not  ques- 
tioned any  further  until  after  the  arrival  of  the  prose- 
cuting attorney.  When  the  prosecuting  attorney  ar- 
rived at  the  sheriff's  office  he  warned  the  defendant 
thus: 

**I  told  the  defendant,  Tommy  Morris,  that  the 
Frenchman,  Martin  Anchoberry,  had  made  a  confes- 
sion and  he  had  implicated  him  in  the  killing  of  that 
woman.  That  we  wanted  to  question  him  concerning 
the  facts ;  that  he  need  not  answer  any  questions  which 
were  put  to  him  unless  he  wanted  to,  but  that  if  he  did 
answer  questions  which  were  put  to  him  or  made  any 
statements  which  incriminated  himself  they  would  be 
used  against  him." 

The  sheriff  and  his  deputy  both  say  that  Morris  was 
warned  in  the  manner  testified  to  by  the  prosecuting 
attorney.  The  defendant  was  then  questioned  and  the 
questioning  continued  off  and  on  until  about  noon. 

About  12:30  p.  m.  the  sheriff  and  the  prosecuting 
attorney  went  to  lunch  leaving  Rinehart  with  Morris 
in  the  sheriff's  office  for  the  reason  that  the  latter  said 
that  he  did  not  want  any  dinner.  During  the  absence 
of  the  sheriff  and  prosecuting  attorney  the  defendant 
made  an  oral  confession  to  Rinehart.  Upon  their  re- 
turn the  sheriff  and  prosecuting  attorney  were  in- 
formed of  what  had  transpired ;  but,  before  proceeding 
further  the  prosecuting  attorney  says  that:  **I  again 
told  him  that  any  statement  that  he  might  make  would 
be  used  against  him."  Corroboration  is  found  in  the 
testimony  of  Rinehart  who  swore  that  the  prosecuting 
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attorney  **told  him  any  statement  he  might  make  would 
be  used  against  him  and  Mr.  Snider  (the  sheriff)  told 
him  the  same  thing";  and  the  sheriff  says  that:  **I 
think  afterward,  when  I  came  back  from  dinner  we 
again  warned  him  about  making  statements.**  After 
warning  the  defendant  they  commenced  to  reduce  the 
confession  to  writing  and  at  the  end  of  about  two  hours 
the  writing  was  finished  and  signed  by  the  defendant. 
At  some  time  during  the  afternoon  the  defendant  ac- 
counted for  the  blood  spots  on  his  shirt  and  coat  by 
explaining  that  during  the  struggle  Bertha  Bronson  bit 
Anchoberry's  finger  causing  it  to  bleed;  and  he  also 
revealed  the  place  where  he  had  hidden  his  share  of  the 
money  that  had  been  stolen  from  Bertha  Bronson. 

It  is  true  that  the  defendant  testified,  on  direct  ex- 
amination, that  when  alone  with  Rinehart  the  latter 
*'told  me  to  tell  the  truth,  it  would  be  better  for  me  and 
he  would  do  all  he  could  for  me'';  and  Morris  also 
claimed  that  when  first  brought  to  the  sheriff  the  latter 
**said  he  knew  I  was  into  it  for  the  Frenchman  said  I 
was  and  it  would  be  better  for  me  to  own  up  to  if  It 
is  also  true,  however,  that  the  cross-examination  les- 
sened the  force  of  the  direct  testimony.  The  defendant 
argues  that  this  positive  testimony  of  the  defendant  to- 
gether with  certain  answers  made  by  the  sheriff  and 
deputy  sheriff  render  the  confession  inadmissible.  A 
considerable  portion  of  the  cross-examination  of  the 
sheriff  is  here  quoted : 

''Well,  you  didn't  say  to  Tommy,  a  boy  you  have 
known  for  years,  and  whom  you  say  you  didn't  at  that 
time  believe  to  be  guilty,  'Now  Tommy,  it  will  be  bet- 
ter for  you  to  tell  all  you  know  about  this  matter,  if 
you  know  anything  about  it!' 

"A.  I  may  have  said  it,  I  don't  know.  I  would  not 
be  positive  that  I  did,  but  it  don't  seem  to  me,  *  * 

"Q.  Well,  did  you  say  anything  similar  to  thatt 
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*'A.  I  think  afterward,  when  I  came  back  from  din- 
ner we  again  warned  him  about  making  statements. 

**Q.  Let's  go  back  to  my  question,  Mr.  Snider; 
whether  you  made  any  statements  of  the  kind  I  have 
just  asked  you  about. 

**  A.  I  can't  be  sure  whether  I  did  or  not,  I  may  have. 

*'Q.  Did  you  say  to  him  anything  to  the  effect  that 
it  would  be  better  for  him  to  tell  you  if  he  knew  any- 
thing about  what  happened! 

**A.  No,  I  don't  think  I  told  him  it  would  be  better 
for  him  because  I  realized  that  it  would  not  and  warned 
him  to  that  effect. 

*'Q.  Did  you  say  to  him  at  that  time,  'Tommy,  you 
ought  to  tell  all  you  know  about  this  matter  and  if  you 
do  tell  I  will  do  anything  I  can  to  assist  yout' 

**A.  I  don't  know.    Afterwards  I  did. 

^*Q.  Whent 

**A.  After  the  confession  was  written  down  I  told 
him  I  would  do  everything  I  possibly  could  do  for 
him." 

Continuing  the  sheriff  said:  '*I  simply  told  him,  on 
account  of  his  mother,  I  would  do  anything  I  could" 
and  the  witness  explained  that  this  statement  was  made 
to  the  defendant  in  the  evening  after  the  confession 
had  been  made  and  after  Morris  **was  put  in  jail  and 
locked  up."  A  portion  of  the  cross-examination  of  the 
deputy  reads  thus : 

**Q.  Mr.  Rinehart,  during  the  time  you  and  Tommy 
were  there  alone  didn't  you  urge  upon  him  to  tell  you 
privately,  all  about  what  happened  up  there,^-didn't 
you  ask  him  to  tell  it  to  you  individually  while  the  rest 
were  gone! 

**A.  I  did  say  this,  'You  had  just  as  well  tell  me.' 

**Q.  Didn't  you  say  this:  'Now,  Tommy  you  just  as 
well  tell  all  about  it  and  if  you  will  tell  it  to  me  here, 
I  will  do  all  I  cant' 

''A.  No,  sir." 

Again  quoting  from  the  testimony  of  Rinehart : 
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**Q.  If  you  discussed  that  subject  from  the  stand- 
point of  telling  the  truth  at  all,  in  all  probability  you 
would  say  something  to  him  to  that  effect  if  not  in  those 
words! 

*'A.  I  wouldn't  say  whether  I  said  that.  I  wouldn't 
say  I  did  and  I  wouldn't  say  I  didn't." 

The  sheriff  testified  that  at  no  time  "during  the 
course  of  the  examination"  did  any  person  make  any 
threat  against  the  defendant  or  give  any  promise  to 
him ;  that  *' we  simply  questioned  him  as  to  what  he  did 
know"  and  did  not  **at  any  time  even  request  him  or 
urge  him  to  tell  what  he  knew."  Rinehart  testified 
that  he  did  not  plead  with  the  defendant  at  the  noon 
hour;  that  he  did  not  '*make  any  promises  of  any  sort 
to  the  defendant";  and  that:  **I  said  'the  fact  of  the 
matter  is  you  were  up  there  the  night  of  the  murder,' 
and  he  nodded  his  head  and  said  yes."  Moreover, 
Rinehart  denied  saying  to  the  defendant,  **It  will  be 
better  for  you  to  tell  the  truth,  and  I  will  do  all  I  can 
for  you"  or  that  he  even  used  language  to  that  effect. 

Standing  alone,  the  testimony  of  the  defendant 
charging  that  he  was  induced  to  confess  by  promises 
does  not  as  a  matter  of  law  render  the  confession  inad- 
missible: 1  R.  C.  L.,  p.  584;  State  v.  Ruck,  194  Mo.  416 
(92  S.  W.  706,  5  Ann.  Cas.  976).  The  sheriff  admits 
that  he  did  make  some  promises  to  the  defendant  but 
they  were  made  in  the  evening  after  the  written  confes- 
sion and  subsequent  to  the  statements  about  the  money 
and  blood  stains ;  and,  therefore,  these  admitted  prom- 
ises did  not  influence  the  confession.  If  the  confession 
is  inadmissible  as  evidence  it  must  be  on  account  of 
previous  inducements.  In  substance  the  sheriff  said 
that  while  he  could  not  be  sure  yet  he  "may  have" 
stated  to  Tommy  that  it  would  be  better  to  tell  what 
he  knew,  and  the  deputy  sheriff's  statement  was  that 
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he  said  *'you  had  just  as  well  tell  me''  and  that  he 
'* might  have''  told  Tommy  *4t  was  better  for  him  to 
tell  the  truth."  This  is  far  from  being  an  admission 
that  they  did  in  fact  say  to  the  defendant  that  it  would 
be  better  to  tell  what  he  knew.  It  is  true  that  the  an- 
swers of  the  oflScers  furnished  material  which  the  de- 
fendant could  use  in  arguing  to  the  jury  that  the  con- 
fession was  not  voluntary ;  and  yet,  on  the  other  hand, 
the  State  could  argue  that  what  the  officers  said  *'may 
have"  happened,  in  fact  did  not  happen,  for  the  rea- 
son that  the  sheriff,  who  entertained  a  friendly  feeling 
for  the  defendant  and  at  first  did  not  believe  him  to  be 
guilty,  warned  Morris  and  soon  afterwards  the  prose- 
cuting attorney  gave  the  defendant  a  similar  warning. 
Can  it  be  said  that  the  court  committed  clear  and  mani- 
fest error  when  the  defendant  was  twice  warned  and 
when  according  to  the  testimony  of  the  sheriff,  his 
deputy  and  the  prosecuting  attorney,  they  did  not  urge 
or  plead  with  the  defendant,  nor  trick  him,  nor  make 
threats  nor  offer  promises?  Reasonable  minds  might 
draw  different  conclusions  from  the  conflicting  evi- 
dence in  the  record  but  it  certainly  cannot  be  said  that 
all  reasonble  minds  would  agree  that  the  officers  did  in 
truth  tell  the  defendant  that  it  would  be  better  for  him 
to  tell  what  he  knew ;  and  the  very  fact  that  reasonable 
minds  might  draw  different  conclusions  as  to  the  volun- 
tariness of  the  confession  is  a  forcible  argimient  in  be- 
half of  the  correctness  of  the  ruling  made  by  the  trial 
court. 

It  must  be  remembered,  too,  that  the  oral  confession 
made  to  Rinehart  at  the  noon  hour  was  not  offered  in 
evidence,  and  it  must  be  borne  in  mind  also  that  the  an- 
swers of  the  sheriff  and  his  deputy  upon  which  the  de- 
fendant relies  refer  to  what  **may  have"  been  said  in 
the  morning  or  during  the  noon  hour.    Even  though  it 
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be  conceded  that  the  sheriff  and  his  deputy  did  actually 
tell  the  defendant  that  it  would  be  better  for  him  to  tell 
what  he  knew  about  the  murder,  or  if  it  be  assumed 
that  the  oral  confession  to  Rinehart  was  not  voluntary, 
can  it  be  said  that  the  admission  of  the  confession  was 
clear  and  manifest  error  t  The  inducements,  if  offered 
at  all,  were  held  out  in  the  morning  by  the  sheriff  and 
at  noon  by  the  deputy.  Nothing  said  to  the  deputy  at 
the  noon  hour  forms  any  part  of  the  confession  offered 
by  the  State.  The  confession  received  in  evidence  was 
made  in  the  afternoon  and  embraces,  the  writing  to- 
gether with  the  statements  about  the  money  and  the 
blood  stains.  Before  beginning  to  write  both  the  sher- 
iff and  the  prosecuting  attorney  for  the  second  time 
warned  the  defendant  and  this  second  warning  occurred 
after  any  inducements  that  **may  have''  been  offered 
in  the  morning.  Assuming  that  the  sheriff  and  the 
deputy  made  promises  or  held  out  inducements  to  the 
defendant  in  the  morning  and  further  assuming  that 
this  influence  must  be  presumed  to  continue  to  operate 
unless  the  contrary  is  shown  by  clear  evidence,  we 
nevertheless  have  a  situation  where  in  the  afternoon 
both  the  sheriff  and  the  prosecuting  attorney  warned 
the  defendant  of  the  consequences  of  the  confession 
and  after  such  warning  the  defendant  confessed.  In 
State  V.  Wintzingerode,  9  Or.  153,  164,  the  court  ap- 
proved the  rule  announced  in  State  v.  GuUd,  10  N.  J. 
Law,  163  (18  Am.  Dec.  404),  where  it  was  held  that 
although  an  original  confession  may  have  been  im- 
properly obtained,  yet  a  subsequent  confession  may  be 
admitted  if  the  court  believes  that  from  proper  warn- 
ing of  the  consequences  of  a  confession,  or  from  other 
circumstances,  that  the  delusive  hopes  or  fears  which 
promoted  the  original  confession,  were  entirely  dis- 
pelled; and  therefore  if  it  is  assumed  that  the  confes- 
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sion  made  at  the  noon  hour  to  Rinehart  was  induced  by 
promises,  nevertheless,  we  should  not  reverse  the  rul- 
ing of  the  trial  court  but  we  should  be  governed  by  the 
reason  given  by  this  court  in  State  v.  Wintzing erode, 
when  speaking  of  a  similar  situation : 

'*The  circuit  court  had  the  undoubted  right  to  try 
the  question  whether  the  original  influence  had  ceased 
when  the  subsequent  confessions  were  made,  and  if 
the  record  before  us  disclosed  any  fact  or  circum- 
stance to  justify  the  belief  that  they  had  in  fact  ceased, 
when  such  subsequent  confessions  were  made,  we 
should  not  disturb  its  determination.'' 

Necessarily  considerable  latitude  must  be  allowed 
the  Circuit  Court  in  deciding  whether  a  confession  is 
admissible  and  yet  it  must  be  conceded  that  the  trial 
judge  should  exercise  his  discretion  with  great  care  so 
that  proper  enforcement  of  the  law  may  not  be  im- 
peded on  the  one  hand,  and  that  no  injustice  be  done 
the  defendant  on  the  other:  1  R.  C.  L.,  p.  583. 

While  different  minds  might  draw  different  conclu- 
sions from  the  conflicting  evidence,  yet,  there  was 
enough  evidence,  if  believed,  to  enable  a  jury  to  find 
that  the  confession  was  voluntary,  and  consequently 
the  trial  court  did  not  err  in  submitting  the  confession 
to  the  ultimate  triers  of  the  facts.  Believing  that  the 
trial  was  free  from  prejudicial  error,  I  concur  in  the 
opinion  and  conclusion  of  Mr.  Justice  Bban. 

Mr.  Justice  Burnett  delivered  the  following  dis- 
senting opinion : 

The  defendant  Morris  was  brought  to  trial  upon  an 
indictment,  the  charging  part  of  which  is  as  follows: 

**The  said  Martin  Anchoberry  and  Tommy  Morris 
on  the  9tii  day  of  January,  A.  D.  1915,  in  said  county 
of  Lake  and  State  of  Oregon,  then  and  there  being  and 
acting  together,  were  then  and  there  unlawfully  and 
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feloniously  engaged  in  the  commission  of  the  following 
felony,  to  wit:  The  crime  of  larceny  in  a  dwelling- 
house,  by  then  and  there  unlawfully  and  feloniously 
taking,  stealing  and  carrying  away  in  a  dwelling-house 
currency,  gold  coin  and  silver  coin,  lawful  money  of  the 
United  States,  of  the  value  of  One  Hundred  Five  Dol- 
lars, the  money  and  property  of  Bertha  Bronson ;  and 
the  said  Martin  Anchoberry  and  Tommy  Morris  while 
then  and  there  engaged  in  the  commission  of  such  lar- 
ceny in  a  dwelling-house  did  then  and  there  unlawfully 
and  feloniously  assault  the  said  Bertha  Bronson  by 
then  and  there  choking  and  strangling  her  whereof  she 
the  said  Bertha  Bronson,  then  and  there  died/* 

From  a  judgment  of  conviction  upon  a  verdict  of 
guilty  as  charged,  he  appeals. 

The  defendant  complains  that  a  paper  purporting  to 
be  his  confession  was  introduced  in  evidence  over  his 
objection  and  without  sufficient  proof  that  it  was  made 
voluntarily;  but  that  on  the  contrary  the  testimony 
shows  that  it  was  extorted  from  him  by  holding  out 
the  inducement  to  the  effect  that  it  would  be  better  for 
him  to  confess  and  by  coercion  as  noted  further  on. 
It  appears  that  he  is  a  minor,  nineteen  years  old ;  that 
he  was  arrested  by  a  deputy  sheriff,  brought  to  the 
courthouse  and  delivered  to  the  sheriff  about  half-past 
9  o'clock  in  the  forenoon  of  January  12, 1915,  and  with- 
out taking  him  before  the  magistrate  who  issued  the 
warrant  of  arrest,  or  any  other  judicial  officer,  the 
sheriff  and  his  deputy,  together  with  the  district  at- 
torney, proceeded  to  catechise  him  about  his  connection 
with  the  crime,  telling  him  that  his  codef endant  had 
made  a  confession  implicating  him.  Whether  the 
other  party  accused  had  really  confessed  or  not  does 
not  appear.  The  officers  mentioned  all  say,  that  they 
told  this  defendant  he  need  not  say  anything  unless  he 
wished  to  and  that  he  said  he  did  not  want  to  see  an 
attorney  or  any  of  his  folks.    First  one  and  then  the 
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other  questioned  him  about  the  matter  without  results 
until  noon  when  the  sheriff  and  the  district  attorney 
went  to  dinner.  During  their  absence  the  deputy  sher- 
iff in  the  manner  hereinafter  delineated  succeeded  in 
getting  him  to  confess  and  when  the  prosecuting  officer 
returned  the  latter  reduced  the  same  to  writing,  not 
putting  down  all  the  defendant  said,  but  considerable. 
The  defendant  subscribed  his  name  on  each  page  of  the 
paper  and  verified  it  before  the  district  attorney  who 
assumed  to  act  as  notary  public. 
Sections  135  and  136,  L.  0.  L.,  are  here  set  down : 

Section  135.  **  All  questions  of  fact,  other  than  those 
mentioned  in  section  136,  shall  be  decided  by  the  jury, 
and  all  evidence  thereon  addressed  to  them." 

Section  136.  **  All  questions  of  law  including  the  ad- 
missibility of  testimony,  the  facts  preliminary  to  such 
admission,  and  the  construction  of  statutes  and  other 
writings  and  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  *  *  *' 

As  stated  in  Redd  v.  State,  69  Ala.  255,  quoted  with 
approval  by  this  court  in  State  v.  Moran,  15  Or.  262, 
265  (14  Pac.  419,  421) : 

**It  is  a  well  established  maxim  of  the  law  that  the 
admissibility  of  evidence  is  always  a  question  to  be  de- 
termined by  the  court,  and  its  weight  or  credibility  is 
for  the  determination  of  the  jury.  It  is  for  the  court, 
therefore,  to  say  whether  the  confessions  of  a  prisoner 
are  voluntary  or  involuntary,  and  this  question  being 
judicially  settled,  cannot  be  reviewed  by  the  jury.'' 

The  ruling  of  the  court  upon  the  admissibility  of  the 
testimony,  therefore,  is  the  exercise  of  a  judicial  func- 
tion which  we  are  called  upon  to  review  upon  the  rec- 
ord before  us.  In  State  v.  Yotmg,  67  N.  J.  Law,  223  (51 
Atl.  939),  the  following  appears: 

**When  a  convicted  person  elects  to  bring  up  with 
his  writ  of  error  the  entire  record  of  proceedings  at  the 
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trial,  and  specifies  as  a  cause  for  relief  or  reversal  that 
he  has  suffered  manifest  wrong  or  injury  by  the  admis- 
sion in  evidence  of  a  statement  made  by  him,  offered  by 
the  state,  and  tending  to  prove  guilt,  the  reviewing 
court  must  consider  the  evidence  preliminarily  laid  be- 
fore the  trial  court,  and  its  findings  of  facts  thereon. 
If  such  evidence,  though  pertinent  to  support  such 
finding,  is  insufficient  in  weight  to  justify  the  finding, 
it  may  be  determined  that  wrong  or  injury  has  been 
done  by  its  admission." 

The  only  function  the  jury  has  in  the  matter  is  to  esti- 
mate the  credibility  of  the  evidence,  for  it  is  said  in 
Section  868,  L.  0.  L. : 

**The  jury,  subject  to  the  control  of  the  court  in  the 
cases  specified  in  this  code,  are  judges  of  the  effect  or 
value  of  the  evidence  addressed  to  them,  except  when  it 
is  thereby  declared  to  be  conclusive." 

When,  therefore,  the  court  has  ruled  that  a  defend- 
ant's statement  was  voluntary,  that  concludes  the  in- 
vestigation about  whether  it  is  admissible  in  evidence. 
It  goes  to  the  jury  for  what  it  is  worth  in  their  estima- 
tion. They  must  consider  it  and  they  cannot  review 
the  judgment  of  the  court  on  its  competency.  As  affect- 
ing its  weight,  however,  the  jury  is  entitled  to  know  all 
the  circumstances  under  which  the  defendant's  utter- 
ance was  made,  and  if  it  should  appear  to  them  it  was 
extorted  by  compulsion  or  by  promise  or  imparted  hope 
of  benefit  they  would  be  authorized  to  disbelieve  it  the 
same  as  they  would  the  ravings  of  one  in  delirium  of 
fever  or  when  talking  in  his  sleep. 

It  is  well  settled  as  a  principle  of  law  that  before  a 
confession  is  admitted  in  evidence  the  prosecution  must 
show  that  it  was  freely  and  voluntarily  made,  and  that 
if  it  shall  appear  that  any  compulsion  moral  or  physical 
is  applied  to  him  or  any  inducement  is  held  out  to  him, 
as  that  it  would  be  better  for  him  to  confess  and  the 


March,  1917.]  State  v,  Moeris.  463 

like,  the  inculpatory  statement  of  the  defendant  cannot 
be  received  in  evidence.  Having  testified  on  direct  ex- 
amination in  substance  that  he  opened  the  conversation 
with  Morris  by  telling  him  he  was  implicated  in  the 
homicide  according  to  Anchoberry's  confession,  the 
sheriff  was  asked  on  cross-examination  on  this  subject 
the  following  question : 

**Well,  you  didn't  say  to  Tommy,  a  boy  you  have 
known  for  years,  and  whom  you  say  you  didn't  at  that 
time  beUeve  to  be  guilty,  'Now,  Tommy,  it  will  be  better 
for  you  to  tell  all  you  know  about  this  matter,  if  you 
know  anything  about  it! '  '* 

He  answered : 

**I  may  have  said  it,  I  don't  know.  I  would  not  be 
positivethat  I  did,  but  it  don't  seem  tome  *  * 

**Q.  Let's  go  back  to  my  question,  Mr.  Snider; 
whether  you  made  any  statements  of  the  kind  I  have 
just  asked  you  about. 

* '  A.  I  can 't  be  sure  whether  I  did  or  not,  I  may  have.  * ' 

The  deputy  in  whose  custody  the  defendant  remained 
during  the  noon  hour  was  questioned  thus : 

''Mr.  Rinehart,  during  the  time  you  and  Tommy  were 
there  alone  didn't  you  urge  upon  him  to  tell  you 
privately,  all  about  what  happened  up  there — didn't 
you  ask  hiTn  to  tell  it  to  you  individually  while  the  rest 
were  gonet 

*'A.  I  did  say  this,  'You  had  just  as  well  tell  me.' 

"Q.  When  you  were  maintaining  that  friendly  at- 
titude you  told  him  it  would  be  better  for  him  to  tell 
the  truth  did  yout 

"A.  I  don't  know,  I  might  have  told  him  it  was  bet- 
ter for  him  to  tell  the  truth.  I  wouldn't  say  I  did  tell 
him  of  course." 

Further  about  the  interview  with  the  defendant  dur- 
ing the  noon  hour  the  deputy  testified  thus : 

"Q.  Regarding  the  homicide  what  did  you  say? 
"A.  As  near  as  I  can  tell  you  in  the  exact  words,  it 
was  just  about  this  way :  After  we  talked  awhile  I  told 
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him,  I  said  *you  heard  what  Willie  Arzner  has  said  arid 
the  Frenchman  has  made  a  complete  statement  and  has 
implicated  yon*  and  I  said,  Hhe  fact  of  the  matter  is 
you  was  up  there  at  the  death  of  that  woman  the  other 
night.'    He  nodded  his  head  and  said  he  was.'* 

Again,  he  was  interrogated : 

**Q.  If  you  discussed  that  subject  from  the  stand- 
point of  telling  the  truth  at  all,  in  all  probability  you 
would  say  something  to  him  to  that  eflfect  if  not  in  those 
words. 

**A.  I  wouldn't  say  whether  I  said  that.  I  wouldn't 
say  I  did  and  I  wouldn't  say  I  didn't." 

The  defendant  testified  thus : 

**Q.  What,  if  anything,  did  Mr,  Rinehart  say  to  you 
regarding  your  telling  the  truth,  of  his  agreeing  to 
assist  you  if  you  would  tell  the  truth  t 

**A.  He  told  me  to  tell  the  truth,  it  would  be  better 
for  me  and  he  would  do  all  he  could  for  me. 

'*Q.  Do  you  remember  a  statement  of  like  nature 
made  to  you  by  the  Sheriff,  W.  B.  Snider,  after  you  had 
attached  your  name  to  the  document  which  Mr.  Gibbs 
wrote  up  for  yout 

'*A.  Yes,  he  told  me  that  evening  that  he  would  do 
all  he  could  for  me. 

**Q.  Did  he  make  a  statement  of  that  nature  to  you 
more  than  once  T 

**A.  I  think  he  did,  when  I  was  first  arrested  and 
they  had  me  in  that  private  office. 

**Q.  What  did  he  say  to  yout 

**A.  He  said  he  knew  I  was  into  it  for  the  French- 
man said  I  was  and  it  would  be  better  for  me  to  own  up 
to  it. 

**Q.  Did  he  ever,  at  any  time,  say  anything  about 
doing  what  he  could  to  assist  you  if  you  told  the  truth — 
do  what  he  could  for  you  or  anything  of  that  kindt 

**A.  Yes,  that  is  what  he  said  when  we  were  in  the 
private  office  before  I  told  him. " 

Pressed  on  cross-examination  the  defendant  an- 
swered as  follows: 
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**Now  going  back  to  the  time  you  were  in  this  private 
office :  Just  what  was  the  words  Snider  used  to  you  in 
there t 

**A.  He  said  the  Frenchman  had  told  that  I  was  into 
it  and  for  me  to  own  up  to  it  and  he  would  do  what  he 
could  for  me. 

**Q.  Are  those  the  words  he  usedf 

*'A.  I  think  so. 

'*Q.  Aren't  these  the  words  he  usedt  'The  French- 
man has  confessed  and  implicated  you  in  this  matter  t' 

*'A.  That  is  what  he  said  for  part  of  it. 

**Q.  Isn't  that  about  all  he  said  outside  of  the  warn- 
ing be  gave  you  t 

"A.  He  said  he  had  implicated  me  in  it  and  he 
wanted  to  know  whether  I  was  in  it. 

**Q*  That  is  the  words  he  used  is  it? 

**A.  I  think  so. 

**Q.  You  think  those  are  exactly  the  words  he  usedt 

''A.  They  might  not  be  exactly. 

**Q.  He  did  tell  you  he  wanted  to  ask  you  some  ques- 
tions about  itt 

*'A.  I  don't  think  so. 

**Q.  Now  you  are  satisfied  that  is  what  he  told  you, 
those  are  the  words  he  usedt 

**A.  That  is  what  he  meant. 

**Q.  How  do  you  get  the  meaning  out  of  that  that 
he  knows  you  are  in  it  and  it  would  be  better  for  you 
to  own  upt 

**A.  Because  the  Frenchman  told  him  is  all  I  know. 

*'Q.  He  didn't  use  those  words,  you  simply  got  the 
idea  from  the  fact  that  the  Frenchman  had  told  him 
all  about  it  and  he  wanted  to  ask  you  about  itt 

**A.  I  can't  remember  just  the  words  he  used. 

**Q.  Then  you  don't  know,  as  a  matter  of  fact 
whether  he  thought  it  would  be  better  for  you  to  own 
upt 

'*A.  That  is  what  he  meant  I  can't  remember  the 
words  he  used  to  say  it  just  like  he  did." 

This  is  plainly  the  boy's  way  of  saying  that  he  had 
given  the  substance  of  the  sheriff's  language  as  near 
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as  he  could  remember  the  words.  His  inaptness  of 
expression  is  amply  explained  by  his  mental  status 
concerning  which  the  deputy  sheriff  responded  to  cross- 
interrogatories  as  here  set  down : 

*'Q.  You  think  then,  that  he  is  a  bright  fellow! 

*^A.  No,  I  didn't  say  that. 

**Q.  Then  answer  my  question  as  to  his  being  bright. 

**  A.  I  would  not  say  he  is  a  bright  man,  I  don't  think 
he  is. 

*'Q.  He  didn't  act  the  part  of  a  bright  man  while  he 
was  m  there  t 

''A.  He  isn't — ^yes,  well,  you  would  not  call  him 
bright  but  he  is  not  simple.  No,  no,  he  is  not  a  bright 
man." 

The  district  attorney  stated  as  a  witness  that  the  ex- 
amination of  the  defendant  resulting  in  the  alleged  con- 
fession took  place  in  the  sheriff's  private  office  and  that 
at  his  request  the  sheriff  locked  the  door  to  keep  the 
people  from  coming  in  and  out.  He  also  testified  in 
answer  to  the  following  interrogatories  thus  : 

**Q.  Did  you  advise  Tommy  that  he  had  better  secure 
counsel  before  he  talked  to  you  or  the  sheriff  t 

*'A.  No,  I  did  not.  I  didn't  tell  him  he  had  better 
see  counsel  before  he  talked  to  us. 

**Q.  As  a  matter  of  fact  it  is  the  policy  of  your  office 
to  secure  the  first  conversation  with  a  man  when  he  is 
arrested,  before  they  can  secure  counsel,  isn't  itt 

**A.  Yes,  it  is  the  policy  of  my  office  in  the  examina- 
tion of  any  criminal  to  fiiid  out  what  I  can  about  the 
case. 

'^Q.  And  insist  upon  seeing  them  before  they  can  see 
counsel  t 

*'A.  I  do  if  lean.'' 

By  the  testimony  of  the  state  these  elements  proper 
to  be  considered  as  affecting  the  question  about  whether 
the  confession  was  voluntary  are  thoroughly  estab- 
lished :  1.  The  defendant  was  under  arrest  and  in  the 
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presence  of  the  sheriff  and  the  district  attorney  who 
were  actively  engaged  in  an  effort  to  obtain  from  him 
a  confession;  2.  The  sheriff  confronted  him  with  the 
announcement  that  the  Frenchman  had  confessed  and 
implicated  the  defendant  in  the  commission  of  the 
crime ;  3.  While  with  the  deputy  during  the  noon  hour 
after  all  this  preceding  talk,  the  latter  said  to  him, 
**You  had  just  as  well  tell  me'';  and  further  accused 
him  directly  of  being  present  at  the  killing  of  the 
woman. 

The  Code  has  established  the  procedure  to  be  fol- 
lowed in  case  of  arrest  : 

Section  1746,  L.  0.  L.  *'If  the  crime  charged  in  the 
warrant  be  a  felony,  the  oflBcer  making  the  arrest  must 
take  the  defendant  before  the  magistrate  who  issued 
the  warrant,  or  some  other  magistrate  in  the  same 
county,  as  provided  in  Section  1740/' 

Section  1752.  **The  defendant  must,  in  all  cases,  be 
taken  before  the  magistrate  without  delay." 

Section  1772.  *'When  the  defendant  is  brought  be- 
fore a  magistrate  upon  an  arrest,  either  with  or  with- 
out warrant,  on  a  charge  of  having  committed  a  crime, 
the  magistrate  must  immediately  inform  him  of  the 
charge  against  him,  and  of  his  right  to  the  aid  of  coun- 
sel, before  any  further  proceedings  are  had." 

These  sections  mark  out  the  plain  duty  of  the  sheriff. 
It  was  a  violation  thereof  to  take  the  defendant  before 
a  self -constituted  board  of  inquisitors  for  their  private 
interrogation.  The  law  contemplates  that  the  ex- 
amination of  the  defendant  takes  place  in  open  court 
and  that  it  be  not  delayed  by  any  secret  proceeding. 
This  circumstance  itself  of  course  would  not  alone 
justify  the  rejection  of  the  so-called  confession,  but  it 
is  proper  to  take  it  into  consideration  with  all  the  other 
conditions  attendant  upon  the  production  of  that  docu- 
ment as  illustrative  of  the  atmosphere  surrounding  the 
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case.  Succinctly  stated,  the  defendant  imputes  to  the 
sheriff  the  language  that  it  would  be  better,  for  the 
former  to  own  up  to  the  commission  of  the  homicide. 
The  sheriff  refuses  to  deny  this  directly,  but  says  he 
may  have  said  it;  that  he  would  not  be  positive  that 
he  did ;  and  further,  that  he  could  not  be  sure  whether 
he  did  or  not;  that  he  may  have.  This  referred  to  the 
interview  during  the  forenoon  before  the  officer  went 
to  lunch.  There  is  nothing  in  the  testimony  tending 
to  show  in  the  least  that  the  influence  of  this  statement 
of  the  sheriff  was  removed  before  the  confession  was 
made  to  the  deputy  and  to  the  district  attorney  as  em- 
bodied in  the  writing.  The  whole  thing  was  one  trans- 
action beginning  in  the  morning  when  the  defendant 
first  arrived  at  the  sheriff's  office  and  ending  in  the 
afternoon  about  3  o'clock  when  the  writing  was 
finished.  The  deputy  sheriff  was  more  guarded  in  his 
utterances  in  the  main,  but  avowed  that  he  told  the 
defendant  he  had  just  as  well  tell  it.  Conceding  that 
the  latter  officer  personally  kept  within  the  letter  of  the 
law  when  he  merely  urged  defendant  that  he  had  bet- 
ter tell  the  truth,  yet  the  case  comes  within  the  doctrine 
announced  in  State  v.  Wintzing erode,  9  Or.  153,  set  out 
in  the  syllabus  thus: 

*' Section  169  (L.  0.  L.,  §  1537)  of  the  criminal  code 
has  not  altered  the  rule  of  the  common  law  as  to  the 
inadmissibility  of  confessions  induced  by  the  influence 
of  hope,  applied  to  the  prisoner's  mind  by  an  officer  of 
the  law  having  him  in  custody  on  a  charge  of  crime. 
When  a  confession  has  been  improperly  obtained  by 
such  officer  of  a  prisoner  in  his  charge,  by  such  means, 
a  subsequent  confession  of  similar  facts,  made  by  the 
prisoner  while  still  in  custody,  upon  the  same  charge, 
should  be  excluded,  unless  facts  or  circumstances  are 
shown  which  fairly  justify  the  inference  that  the  in- 
fluence under  which  the  original  confession  was  obr 
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tained  has   ceased  to   operate  upon  the  prisoner's 
mind.'* 

The  language  addressed  to  the  prisoner  in  that  case 
hy  the  officer  having  him  in  custody,  was  this:  **It 
would  be  better  for  you,  Harry,  to  tell  the  whole  thing.'' 
The  confession  in  response  to  that  injunction  was  ex- 
cluded by  the  trial  court,  but  another  made  the  first  or 
second  day  after  the  arrest  while  the  defendant  was 
still  a  prisoner  was  admitted.  This  court,  however,  re- 
jected even  the  second  confession,  because  although 
there  was  a  lapse  of  one  or  two  days  between  the  two 
there  was  nothing  to  show  that  the  influence  of  the 
former  inducement  had  been  removed  from  the  pris- 
oner's mind.  As  between  the  defendant  and  the  sheriflF 
in  the  instant  case  we  have  the  former  positively  affirm- 
ing that  the  latter  told  him  it  would  be  better  for  him 
to  own  up,  and  the  direct  refusal  of  the  officer  t^  deny 
that  he  thus  persuaded  his  prisoner.  Under  such  a 
state  of  the  evidence  on  the  point  the  only  reasonable 
conclusion  to  be  drawn  is  that  the  sheriff  used  the  lan- 
guage imputed  to  him  by  the  defendant.  Following 
the  Wintzingerode  Case  as  the  settled  law  in  this  state, 
as  that  case  has  never  been  doubted  since  it  was  de- 
cided, the  conclusion  is  plain  that  the  confession  ought 
to  have  been  rejected.  This  deduction  is  strengthened 
by  the  circumstances  of  the  case.  The  defendant's 
right  to  be  taken  at  once  before  the  magistrate  and 
there  by  him  informed  of  his  right  to  counsel  before 
any  further  proceedings  were  taken  had  been  grossly 
violated.  A  half-witted  boy  was  taken  into  a  private 
room  for  an  extended  quiz  by  those  whose  manifest 
purpose  was  to  obtain  a  confession  and  with  whose 
brighter  minds  his  was  no  match. 

In  Bram  v.  United  States,  168  IT.  S.  532  (42  L.  Ed. 
568, 18  Sup.  Ct  Bep.  183),  the  defendant  was  the  first 
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mate  on  a  ship  and  was  charged  with  having  killed  the 
captain,  the  captain's  wife  and  the  second  mate  during 
the  voyage  at  sea.  He  was  brought  under  arrest  be- 
fore a  police  detective  who  after  having  testified  that 
nothing  was  said  by  way  of  inducement  to  get  an  ad- 
mission from  the  defendant  proceeded  as  follows : 

*'When  Mr.  Bram  came  into  my  office,  I  said  to  him: 
*Bram,  we  are  trying  to  unravel  this  horrible  mystery.* 
I  said,  'Your  position  is  rather  an  awkward  one.  I 
have  had  Brown  in  this  office  and  he  made  a  statement 
that  he  saw  you  do  the  murder.'  He  said,  *He  could 
not  have  seen  me;  where  was  het'  I  said,  *He  stated 
he  was  at  the  wheel.'  *Well,'  he  said,  'He  could  not 
see  me  from  there.'  I  said,  'Now,  now  look  here, 
Bram,  I  am  satisfied  that  you  killed  the  captain  from 
all  that  I  have  heard  from  Mr.  Brown.  But,'  I  said, 
'some  of  us  here  think  you  could  not  have  done  all  that 
crime  alone.  If  you  had  an  accomplice,  you  should  say 
so,  and  not  have  the  blame  of  this  horrible  crinle  on 
your  own  shoulders.'  He  said,  'Well,  I  think,  and 
many  others  on  board  the  ship  think,  that  Brown  is  the 
murderer;  but  I  don't  know  anything  about  it.'  He 
was  rather  short  in  his  replies." 

In  an  opinion  by  the  present  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  the  following  ex- 
tract from  3  Russell  on  Crimes  (6  ed.),  478,  is  quoted 
with  approval : 

"But  a  confession,  in  order  to  be  admissible,  must  be 
free  and  voluntary ;  that  is,  must  not  be  extracted  by 
any  sort  of  threats  or  violence,  nor  obtained  by  any 
direct  or  implied  promises,  however  slight,  nor  by  the 
exertion  of  any  improper  influence.  A  confession  can 
never  be  received  in  evidence  where  the  prisoner  has 
been  influenced  by  any  threat  or  promise ;  for  the  law 
cannot  measure  the  force  of  the  influence  used,  or  de- 
cide upon  its  effect  upon  the  mind  of  the  prisoner,  and 
therefore  excludes  the  declaration  if  any  degree  of  in- 
fluence has  been  exerted." 
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The  subject  is  exhaustively  considered  by  the  opin- 
ion in  the  Bram  Case.  It  is  there  held  that  for  an  offi- 
cer in  charge  of  a  prisoner  to  accuse  him  of  the  crime 
is  to  exercise  a  species  of  compulsion  upon  him  in  that 
the  prisoner,  perturbed  as  he  naturally  would  be  by 
being  under  arrest  for  a  horrible  offense,  would  feel 
compelled  to  make  some  answer  to  such  an  accusation 
under  fear  that  his  silence  might  be  taken  against  him. 
Our  Code  in  Section  727,  L.  0.  L.,  says  that  evidence 
may  be  given  on  the  trial  of  a  **  declaration  or  act  of 
another  in  the  presence  and  within  the  observation  of 
a  party  and  his  conduct  in  relation  thereto.**  This 
serves  to  accentuate  the  situation  in  which  the  defend- 
ant was  when  the  deputy  sheriff  directly  accused  him 
of  being  present  at  the  conmiission  of  the  crime.  The 
boy  no  doubt  felt  impelled  by  the  very  force  of  the 
accusation  to  make  some  statement  and  Mr.  Chief  Jus- 
tice White  points  out  that  this  is  an  unwarrantable 
coercion  rendering  the  statement  involuntary  within 
the  meaning  of  the  law.  He  quotes  with  approval  the 
language  of  Mr.  Justice  Brown  in  Brown  v.  Walker, 
161  U.  S.  591,  596  (40  L.  Ed.  819, 16  Sup.  Ct.  Rep.  644, 
646): 

**  While  the  admissions  or  confessions  of  the  pris- 
oner, when  voluntarily  and  freely  made,  have  always 
ranked  high  in  the  scale  of  incriminating  evidence,  if 
an  accused  person  be  asked  to  explain  his  apparent 
connection  with  a  crime  under  investigation,  the  ease 
with  which  the  questions  put  to  him  may  assume  an 
inquisitorial  character,  the  temptation  to  press  the  wit- 
ness unduly,  to  browbeat  him  if  he  be  timid  or  reluc- 
tant, to  push  him  into  a  comer,  and  to  entrap  him  into 
fatal  contradictions,  which  is  so  painfully  evident  in 
many  of  the  earlier  state  trials,  notably  in  those  of  Sir 
Nicholas  Throckmorton  and  Udal,  the  Puritan  minis- 
ter, made  the  system  so  odious  as  to  give  rise  to  a  de- 
mand for  its  total  abolition.    The  change  in  the  English 
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criminal  procedure  in  that  particular  seems  to  be 
founded  upon  no  statute  and  no  judicial  opinion,  but 
upon  a  general  and  silent  acquiescence  of  the  courts  in 
a  popular  demand.  But,  however  adopted,  it  has  be- 
come firmly  embedded  in  English,  as  well  as  in  Ameri- 
can jurisprudence.  So  deeply  did  the  iniquities  of  the 
ancient  system  impress  themselves  upon  the  minds  of 
the  American  colonists  that  the  States,  with  one  accord, 
made  a  denial  of  the  right  to  question  an  accused  per- 
son a  part  of  their  fundamental  law,  so  that  a  maxim, 
which  in  England  was  a  mere  rule  of  evidence,  became 
clothed  in  this  country  with  the  impregnability  of  a 
constitutional  enactment.^' 

This  doctrine  has  been  embodied  in  Article  I,  Section 
12,  of  our  own  state  Constitution : 

*^  No  person  shall  be  put  in  jeopardy  twice  for  the 
same  offense  nor  be  compelled  in  any  criminal  prose- 
cution to  testify  against  himself.^' 

The  decision  of  the  Bram  Case  was  founded  upon 
the  like  provision  in  the  national  Constitution. 

Reverting  to  the  doctrine  laid  down  in  the  excerpt 
from  Eussell  on  Crimes,  the  question  is  not  what 
amount  of  compulsion  or  inducement  there  may  have 
been,  but  was  there  any  of  it.  It  matters  not  that  the 
officers  told  the  defendant  he  was  not  obliged  to  talk. 
They  did  tell  him  following  up  their  accusation  that  he 
had  just  as  well  tell  them,  and  by  an  overwhelming 
weight  of  the  testimony  they  did  say  to  him  that  it 
would  be  better  for  him  to  confess.  The  court  will  not 
open  an  account,  charge  the  defendant  with  the  state- 
ment of  the  officers  who  told  him  he  need  not  say  any- 
thing unless  he  wished  to  and  credit  him  with  his  own 
testimony  and  the  admission  of  the  officers  that  they 
told  him  it  was  better  to,  or  that  he  had  just  as  well 
tell  it  after  they  had  accused  him,  and  after  all,  strike 
a  balance  in  favor  of  the  state  and  so  admit  the  con- 
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f ession.  It  is  iBcmnbent  upon  the  prosecution  to  show 
that  the  statement  relied  upon  was  free  and  voluntary, 
and  if  it  should  appear  that  any  inducement  or  compul- 
sion in  any  appreciable  degree  enters  as  an  ingredient 
into  the  transaction  it  vitiates  the  whole,  and  its  ad- 
mission in  evidence  is  an  abuse  of  the  defendant's  con- 
stitutional rights  for  which  a  conviction  should  be  re- 
versed. 

Eecalling  that  the  deputy  sheriff  expressly  says  that 
after  having  accused  the  defendant  of  being  present  at 
the  homicide  he  said  to  him  '*you  had  just  as  well  tell 
me,''  a  very  instructive  case  on  that  branch  of  the 
subject  is  State  v.  Nagle,  25  E.  I.  105  (54  Atl.  1063, 
105  Am.  St.  Rep.  864).  The  defendant  was  accused  of 
having  murdered  her  husband  with  a  pistol  which  she 
had  purchased.  The  oflScer  who  arrested  her  talked 
with  her  on  the  way  to  jail.  He  stated  as  a  prelimi- 
nary that  he  had  made  no  inducement  to  her  and  actu- 
ally held  out  none.  He  declared  that  he  told  the  de- 
fendant that  the  truth  whatever  that  might  be  ought 
to  be  told,  but  that  she  had  an  undoubted  right  to  plead 
guilty  or  not  guilty  in  regard  to  any  part  of  the  case 
which  was  coming  before  the  court.  On  cross-exam- 
ination he  testified  that  he  said  to  the  defendant: 

**It  is  thought  that  you  bought  this  revolver;  but  she 
said,  *No,  sir,  I  did  not  buy  it'  I  said  to  her,  *  There 
is  no  question  but  what  you  bought  the  revolver,  and  if 
you  did  you  will  gain  nothing  by  denying  it.'  Also  *It 
would  be  better  for  you  to  tell  the  truth ;  we  have  ample 
proof  that  you  purchased  this  revolver.'  That  she 
said:  *I  did  not,  and  I  never  was  in  Halliday's  store 
in  my  life.'  I  remarked  that  I  did  not  mention  Halli- 
day's store  in  the  matter  at  all.  *Now,'  I  said,  *  having 
mentioned  the  place  where  you  bought  it,  you  might 
just  as  well  say  whether  or  not  you  bought  it.  What 
did  you  pay  them  for  that  revolver!    She  said,  *I  paid 
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them  two  dollars  for  it,  and  they  gave  me  the  car- 
tridges/ '^ 

After  referring  to  the  Bram  Case  and  others  approv- 
ing the  doctrine  of  Eussell  on  Crimes  already  noted, 
the  court  says  : 

**The  language  used  by  the  officer,  taken  as  a  whole 
and  taken  in  connection  with  the  contradictory  state- 
ments made  by  the  defendant  about  the  purchase  of  the 
pistol,  was  such  as  to  very  naturally  convey  to  the  mind 
of  the  defendant  the  idea  that  she  would  gain  some 
advantage  by  admitting  that  she  bought  the  pistol  and 
obtained  the  cartridges  therefor.  And  hence  it  cannot 
be  said  that  her  admission  relating  thereto  was  volun- 
tary.'' 

The  court  there  holds  that  a  mere  request  or  advice 
to  tell  the  truth  will  not  render  a  confession  inadmis- 
sible, and  says : 

**But  where  the  request  or  admonition  is  given  in 
such  language  and  under  such  circumstances  that  the 
prisoner  might  naturally  have  understood  it  as  recom- 
mending a  confession,  the  confession  induced  thereby 
will  be  inadmissible  in  evidence.'' 

In  State  v.  Alexander,  109  La.  558  (33  South.  600), 
the  defendant  was  in  the  custody  of  the  arresting  offi- 
cers upon  a  charge  of  robbery  committed  in  connection 
with  one  Payne.  While  thus  detained,  Alexander 
asked  one  of  the  officers,  if  Payne  was  yet  apprehended 
to  which  question  the  officer  replied : 

**No,  that  as  soon  as  he  is  caught,  he  is  going  to  turn 
state's  evidence,  and,  if  you  have  got  anything  to  say, 
you  had  better  say  it  now." 

In  a  well-considered  opinion  by  Mr.  Justice  Monroe, 
the  court  reversed  the  judgment  of  conviction  because 
of  the  admission  of  the  confession  made  by  the  defend- 
ant in  response  to  that  statement  of  the  policeman.    In 
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West  V.  United  States,  20  App.  Cas.  D.  C.  347,  the  syl- 
labus says : 

**The  statement  by  a  police  officer  to  a  prisoner  that 
*Yon  have  been  telling  me  a  pack  of  lies;  now  you  had 
better  tell  the  truth'  is  suflScient  to  render  a  consequent 
confession  by  the  prisoner  involuntary  as  a  matter  of 
law/' 

In  State  v.  Davis,  125  N.  C.  612  (34  S.  E.  198),  the 
defendant  was  arrested  by  an  officer  who  said  to  him 
that  he  **had  worked  up  the  case,  and  he  had  as  well 
tell  all  about  if  The  court  commenting  upon  this 
language  and  holding  that  it  was  error  to  receive  the 
ensuing  confession  of  the  prisoner,  said : 

**An  officer,  with  authority  to  arrest,  discharges  his 
duty  by  simply  making  the  arrest,  and  it  is  no  part  of 
his  duties  to  provoke  a  prisoner  to  make  any  statement. 
The  genius  of  our  free  institutions  provides  that  ad- 
missions of  a  party  should  not  be  used  against  him, 
unless  made  voluntarily.  The  common  law  looks  with 
jealousy  on  such  confessions;  for,  if  made  under  the 
influence  of  hope  or  fear,  they  furnish  no  test  of  the 
truth  of  the  matter.  They  may  be  true,  and  they  may 
be  inspired  by  either  hope  or  fear  that  such  statements 
will  be  better  for  him  in  the  near  future/' 

In  State  v.  Whitfield,  70  N.  C.  356,  the  language  of 
the  prosecutor  was  this : 

**I  believe  you  are  guilty;  if  you  are  you  had  better 
say  so;  if  you  are  not,  you  had  better  say  that." 

It  was  held  that  the  confession  was  made  under  the 
influence  of  hope  or  fear  or  both  and  was  inadmissible. 
In  People  v.  Gonzales,  136  Cal.  666  (69  Pac.  487),  as 
stated  by  the  opinion  it  appears  that  the  sheriflf  visited 
the  defendant  in  prison ;  that  at  first  the  latter  denied 
all  knowledge  of  the  crime,  but  after  awhile  the  sheriflf 
**told  him  he  had  better  come  out  and  tell  the  truth; 
that  the  statement  he  had  formerly  made  was  not  true; 
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that  it  would  be  better  for  him  to  tell  the  truth ;  that 
he  (the  sheriff )  believed  that  he  was  implicated  in  the 
crime^ — ^had  evidence  tending  to  implicate  him  in  it, — 
and  did  not  believe  his  denial.  '*    The  court  there  says : 

**It  scarcely  needs  reasoning  to  show  that  a  state- 
ment extorted  as  was  this  one  is  not  the  free,  voluntary 
statement  which  the  law  contemplates  shall  alone  be  ad- 
missible.'' 

A  substantially  parallel  case  is  State  v.  Jay,  116 
Iowa,  264  (89  N.  W.  1070).  The  deputy  sheriff  who 
arrested  the  defendant  on  a  charge  of  larceny  of  a 
mare,  testified  thus: 

**Q.  You  told  him  if  he  would  tell  where  she  was  it 
would  go  easier  with  him,  did  you! 

**A.  I  might  have  told  him  it  would  be  better  for 
him.  The  mare  he  had  taken  had  been  traded,  and  he 
wanted  to  tell  where  she  was.  After  I  asked  him  some 
statements,  he  said  he  would  tell  where  the  mare  was. 

**Q.  That  is,  you  asked  him  questions,  as  the  testi- 
mony here  shows,  of  Mr.  Gamer,  that  if  he  would  tell 
this  it  would  be  easier  for  him! 

**A.  Perhaps  I  told  him  something  like  that;  yes. 

**Q.  Didn't  you,  Mr.  Keenhold,  in  fact,  tell  him  that 
before  Garner  came  up! 

*^A.  Yes,  sir;  perhaps  I  did. 

**Q.  And,  when  you  told  him  it  would  ^o  easier  for 
him  if  he  would  tell  about  it,  then  he  told  you  before 
Garner  came  up  about  the  horse! 

'*A.  He  told  me;  yes.  He  told  me  where  he  had 
traded  the  horse,  and  where  he  could  probably  find 
her." 

The  language  of  the  court  follows : 

*'It  is  elementary  law  that  such  statements  must  be 
entirely  free  and  voluntary;  that  is,  must  not  be  ex- 
tracted by  any  sort  of  threats  or  violence,  nor  any  di- 
rect or  implied  promises  however  slight,  in  order  to  be 
admissible.  It  is  not  important  to  determine  whether 
they  amounted  to  a  confession  of  guilt,  or  merely  a  dec- 
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laration  of  facts  tending  to  show  guilt,  for,  as  said  in 
Greenleaf  on  Evidence,  'the  law  excludes  not  only  di- 
rect confessions,  but  any  other  declaration  tending  to 
implicate  a  prisoner  in  the  crime  charged,  even  though 
in  terms  it  is  an  accusation  of  another  or  a  refusal  to 
confess.'  The  evidence  leaves  no  doubt  but  that  the 
officer,  before  anything  was  said  by  Jay,  assured  him 
that  it  would  go  easier  with  him  if  he  would  tell  where 
the  mare,  alleged  to  have  been  stolen,  was,  and  we  have 
only  to  determine  whether  this  was  sufficient  induce- 
ment to  justify  the  exclusion  of  the  evidence.'* 

In  Vaughanv.  Co7nmonwealth,17  Gratt.  (58  Va.)  576, 
the  court  refused  to  distinguish  between  the  statement 
**you  had  as  well  tell  all  about  if  and  one  to  the  effect 
that  the  defendant  had  better  tell  about  it,  and  rejected 
the  confession.  These  cases  are  applicable  to  the  situ- 
ation as  portrayed  by  the  testimony  of  the  officers 
themselves  to  the  effect  that  they  confronted  the  pris- 
oner with  the  statement  that  the  other  man  had  impli- 
cated him;  that  he  had  just  as  well  tell  about  it,  and 
directly  accused  him  of  being  present  at  the  homicide. 
There  can  be  no  question  whatever  that  these  state- 
ments were  made  because  they  come  from  the  mouths 
of  the  witnesses  for  the  prosecution.  Why  was  the  de- 
fendant taken  into  the  sheriff's  private  office  under 
lock  and  key  and  catechised  by  the  officers  T  It  was  for 
the  purpose  of  getting  a  confession.  Why  was  he  told 
that  he  had  just  as  well  tell  itt  It  was  to  urge  him  to 
make  a  statement.  Why  was  he  directly  accused  of  be- 
ing present  at  the  crime!  It  was  a  species  of  compul- 
sion to  move  him  to  speak.  Under  all  these  circum- 
stances the  authorities  quoted  are  demonstrative  that 
the  statement  is  not  voluntary  and  ought  to  be  rejected 
and  this  independent  of  the  defendant's  testimony  not 
denied  by  the  sheriff  that  he  was  told  it  would  be  better 
for  him  to  own  up.    On  the  statement  of  the  officers 
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themselves  the  court  plainly  drew  the  wrong  conclusion 
from  the  admitted  facts  and  abused  its  legal  discretion 
in  allowing  the  statement  to  go  to  the  jury. 

But  it  is  said  the  officers  warned  him  that  he  need  not 
make  a  statement  unless  he  was  willing  and  immedi- 
ately prior  to  beginning  the  writing  again  told  him  that 
he  need  not  make  a  statement  unless  he  wished  to. 
None  the  less,  however,  not  a  single  one  of  them  any- 
where says  that  they  withdrew  the  former  statement 
that  he  had  just  as  well  tell  it  or  their  accusation 
against  him  of  the  crime  and  that  the  other  man  had 
implicated  him.  There  is  nothing  whatever  to  show 
that  this  influence  had  been  removed.  As  well  might 
a  robber  say  **I  told  my  victim  that  he  need  not  give 
up  his  purse,  yet  I  had  my  loaded  pistol  pointed  at  his 
head.''  The  officers  may  have  observed  the  letter  of 
the  law  in  their  formal  admonition  but  they  broke  it  in 
the  spirit  by  their  other  language  as  shown  by  the  pre- 
cedents quoted.  The  whole  transaction  was  covered 
by  the  time  between  about  9:30  o'clock  in  the  forenoon 
and  soon  after  1  o'clock  in  the  afternoon  when  the 
taking  of  the  written  confession  began.  In  Common- 
wealth V.  Taylor,  59  Mass.  (5  Cush.)  605,  the  language 
of  the  opinion  is  this : 

**In  the  present  case,  the  promises  were  such,  as 
might  excite  hopes  in  the  mind  of  the  prisoner,  that 
he  should  be  materially  benefited  by  making  disclosures. 
He  was  in  the  hands  of  the  police  officer  Starkweather, 
and  Wright,  a  deputy  sheriff,  and  he  was  told  by  them 
that  if  he  should  make  disclosures  that  would  be  of 
benefit  to  the  government,  they  would  use  their  influ- 
ence to  have  them  go  in  his  favor.  This  was  between 
four  and  five  o'clock  in  the  afternoon.  He  did  not  then 
make  any  disclosures ;  but  the  next  morning,  being  in 
the  custody  of  Wright,  and  without  any  further  induce- 
ments, he  made  the  admissions  now  offered  to  be 
proved.     The  case  seems  to  us  to  fall  within  the  rule, 
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excluding  confessions  obtained  under  the  influence  of 
inducements  held  out  by  an  officer  having  the  prisoner 
in  his  custody,  and  for  that  reason  the  testimony  of 
Wright  ought  to  have  been  excluded.'' 

In  Commonwealth  v.  Curtis,  97  Mass.  574,  the  officer 
having  the  defendant  in  custody  said  to  him  that  **as 
a  general  thing  it  was  better  for  a  man  who  was  guilty 
to  plead  guilty,  for  he  got  a  lighter  sentence/'  Com- 
menting on  this  the  court  said : 

**It  is  true  that  this  remark  was  in  reply  to  an  in- 
quiry by  the  prisoner  whether  he  should  advise  him  to 
plead  guilty,  and  that  the  officer  promised  by  saying 
that  'he  did  not  wish  to  advise  him  one  way  or  the  other 
for  fear  it  might  not  suit  him.'  But  we  do  not  think 
any  different  rule  is  to  be  applied  because  the  prisoner 
introduced  the  conversation  on  the  subject,  and  soli- 
cited the  counsel  of  the  officer.  The  officer  ought  not  to 
have  assumed  to  act  as  his  adviser  even  at  the  prison- 
er's request.  *  *  There  is  no  doubt  that  any  induce- 
ment of  temporal  fear  or  favor  coming  from  one  in 
authority  wMch  preceded  and  may  have  influenced  a 
confession,  will  cause  it  to  be  rejected  unless  the  con- 
fession is  made  under  such  circimistances  as  show  that 
the  influence  of  the  inducement  has  passed  away.  No 
cases  require  more  careful  scrutiny  than  those  of  dis- 
closures made  by  a  party  under  arrest  to  the  officer  who 
has  him  in  custody,  and  in  none  will  slighter  threats 
or  promises  of  favor  exclude  the  subsequent  con- 
fessions." 

In  Mackmasters  v.  State,  82  Miss.  459  (34  South. 
156),  the  defendant  had  made  a  confession  to  the  officer 
which  the  court  ruled  was  inadmissible  because  of  in- 
ducements held  out  to  the  defendant ;  but  admitted  sub- 
sequent statements  to  another  person.  The  opinion 
there  says: 

**If  the  confession  made  to  Harvey  is  not  free  and 
voluntary,  then  the  subsequent  statements  to  Lambert 
are  tainted  with  the  same  inducements,  and  are  to  be 
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attributed  to  the  first  cause  moving  the  defendant  to 
make  the  confession  to  Harvey,  unless  the  evidence 
clearly  shows  otherwise.  Under  the  decisions  of  this 
court  it  is  clear  that  the  confessions  were  not  free  and 
voluntary,  and  the  objections  made  to  their  introduc- 
tion in  evidence  should  have  been  sustained.'' 

In  banks  v.  State,  93  Miss.  700  (47  South.  437),  the 
prisoner's  first  confession  was  rejected  because  of  im- 
proper inducements.  The  judgment  of  conviction  was 
reversed  because  the  second  confession  made  the  next 
day  to  the  same  parties  while  still  in  their  custody  was 
admitted.  In  People  v.  Silvers,  6  Cal.  App.  69  (92 
Pac.  506),  the  defendant  under  arrest  for  the  crime  of 
larceny  was  brought  before  the  district  attorney. 
There  were  also  present  one  Aitken,  one  of  the  officers 
of  the  defendant's  employing  corporation,  together 
with  the  president  of  the  institution,  a  Pinkerton  de- 
tective and  the  defendant's  brother.  The  district  at- 
torney informed  him  (the  accused)  that  he  understood 
he  desired  to  make  a  confession ;  whereupon  the  defend- 
ant said  nothing  but  tears  came  into  his  eyes  and  then 
Aitken  said  to  him:  ** Brace  up  old  man  and  it  will  be 
better  for  you,  and  tell  everything  you  know."  He 
still  hesitated  but  afterwards  made  a  statement  indic- 
ative of  guilt.  It  was  held  that  Aitken 's  statement 
urging  the  defendant  to  confess  being  made  in  the 
presence  of  the  district  attorney  and  not  contradicted 
may  well  have  been  construed  as  a  promise  of  favor 
if  he  confessed,  though  the  district  attorney  informed 
defendant  that  he  need  tell  only  what  he  desired.  The 
court  said  that  under  such  circumstances  it  was  incum- 
bent upon  the  district  attorney  not  only  to  say  to  the 
defendant  that  he  need  not  speak  unless  he  wished  to, 
but  also  to  go  further  and  explicitly  remove  the  state- 
ment of  Aitken  from  the  case  and  to  disclaim  being 
bound  by  it.    In  People  v.  Castro,  125  Cal.  521  (58  Pac. 
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133),  the  defendant  had  made  confessions  to  the  sheriff 
under  influences  which  the  court  held  to  be  vitiating, 
and  on  appeal  the  case  was  reversed  because  confes- 
sions made  several  days  after  the  first,  although  not  by 
further  inducements  were  admitted  in  evidence.  These 
authorities  clearly  dispose  of  the  contention  that  the 
written  confession  is  admissible  in  the  instant  case  be- 
cause immediately  before  beginning  the  writing  the 
prosecuting  oflScer  again  told  the  defendant  he  need 
not  speak  unless  he  wished  to.  The  showing  on  that 
point  is  much  stronger  in  favor  of  the  defendant  than 
the  precedents  cited,  because  here  it  is  substantially  one 
transaction  covering  only  a  few  hours.  The  defendant 
had  but  little  time  to  reflect.  He  was  oppressed  by  the 
calamity  of  his  situation.  He  was  so  perturbed  that  as 
one  of  the  officers  testifies  he  said  he  did  not  want  any- 
thing to  eat,  and  this  although  he  had  ridden  in  the 
cold  of  a  winter  morning  to  the  counfy  seat  in  Lake 
County.  A  long  list  of  authorities  on  the  subject  both 
English  and  American  is  set  down  in  Bram  v.  United 
States,  168  U.  S.  532  (42  L.  Ed.  568,  18  Sup.  Ct.  Eep. 
183). 

In  brief,  on  the  subject  of  confessions  as  taken  from 
the  evidence  of  the  oflScers  themselves  the  fact  that  the 
defendant  is  under  arrest  and  is  told  that  another  party 
has  confessed  implicating  him  and  that  he  is  accused  of 
being  present  at  the  homicide  and  that  he  had  just  as 
well  tell  it,  constitute  a  compulsion  which  excludes  any 
confession  made  in  pursuance  thereof,  although  the 
oflScers  went  through  the  formality  of  saying  to  him 
that  he  need  not  speak  unless  he  wished  to.  Further- 
more, the  fact  that  the  defendant  declares  that  the 
sheriff  told  him  it  would  be  better  for  him  to  own  up 
and  that  the  sheriff  taxed  with  this  statement  on  cross- 
examination  would  not  deny  it,  and  neither  did  the 
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deputy,  establishes  by  a  strong  preponderance  of  the 
evidence  that  such  language  was  used  by  the  officers, 
and  the  authorities  are  practically  unanimous  that  this 
constitutes  an  inducement  avoiding  the  confession. 
The  admissions  of  the  officers  clearly  show  compulsion 
within  the  doctrine  of  Bram  v.  United  States,  168  U.  S. 
532  (42  L.  Ed.  568,  18  Sup.  Ct.  Rep.  183),  and  author- 
ities  there  cited.  The  court  admitted  the  confession  in 
the  face  of  undisputed  facts  disclosing  coercion  in- 
fluencing the  statement  of  the  defendant.  The  judge 
was  wrong  as  a  matter  of  law  in  his  conclusion  from  the 
facts  thus  established. 

The  contention  of  the  state  was  in  substance  that  the 
two  defendants  went  to  the  abode  of  the  deceased  and 
choked  her  to  death  for  the  purpose  of  stealing  her 
money  which  she  kept  in  her  trunk  there.  The  phy- 
sician who  examined  the  body  was  called,  and  as  a  wit- 
ness described  the  conditions  present,  the  finger  marks 
upon  the  throat  and  internal  hemorrhage,  and  then 
testified  as  follows  over  the  objection  of  the  defendant : 

**Q.  From  the  position  of  the  marks  upon  the 
woman's  throat  and  the  condition  of  the  throat,  can 
you  state,  as  a  result  of  your  examination  as  a  phy- 
sician, whether  or  not  the  strangulation  was  self  in- 
flicted! 

*^A.  It  was  not. 

**Q.  From  such  examination  can  you  state  whether 
or  not  it  was  the  result  of  an  accident? 

**A.  My  opinion  was  it  was  not  accidental.'* 

It  was  the  exclusive  province  of  the  jury  to  deter- 
mine whether  the  violence  was  inflicted  accidentally  or 
feloniously.  This  testimony  admitted  by  the  court 
over  the  defendant's  objection  allowed  the  witness  to 
determine  that  question  for  the  time  being  by  his 
opinion.  Moreover,  it  was  not  a  question  for  opinion 
or  expert  evidence.    The  witness,  whether  professional 
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or  layman  is  limited  in  such  cases  to  a  description  of 
the  things  which  he  saw  and  the  jury  was  quite  as 
competent  as  ordinary  observers  to  determine  whether 
the  violence  was  self  inflicted  or  not. 

In  State  v.  Barrett,  33  Or.  194  (54  Pac.  807),  a  con- 
viction of  manslaughter  was  reversed  for  the  single 
error  of  receiving  opinion  evidence  upon  a  matter 
which  the  jury  was  competent  to  determine  without  the 
assistance  of  experts.    It  is  there  said  in  the  syllabus : 

**The  opinion  of  a  witness  that  the  body  of  the  de- 
ceased at  the  time  he  saw  it  did  not  lie  in  the  position 
in  which  it  fell  when  the  person  was  shot  is  not  com- 
petent evidence,  for  it  appeared  that  the  position  of  the 
body  and  the  surroundings  of  the  place  could  all  be 
accurately  described,  and  under  such  circumstances  the 
jury  are  to  draw  their  own  conclusions. ' ' 

In  State  v.  Mints,  36  Or.  315  (61  Pac.  888),  the  de- 
fendant pleaded  self  defense  and  undertook  to  show 
that  he  was  as  helpless  as  a  child  in  a  fight  with  the 
deceased  and  did  not  stand  any  chance  to  get  away  from 
him.  The  wurt  held  that  this  called  for  a  matter  of 
opinion  of  the  witness  concerning  a  matter  on  which 
the  jury  were  quite  as  competent  to  decide  as  the  wit- 
ness. In  Staie  v.  Jennings,  48  Or.  483  (87  Pac.  524, 
89  Pac.  421),  the  error  leading  to  the  reversal  of  the 
conviction  of  murder  was  admitting  the  opinion  of  a 
witness  about  the  direction  from  which  a  shot  was  fired ; 
and  the  court  held  that  where  the  facts  observed  by  a 
witness  can  be  accurately  portrayed  to  a  jury,  the 
evidence  should  be  limited  to  such  recital  and  the  wit- 
ness should  not  be  permitted  to  state  his  deductions 
from  3uch  facts. 

**For  instance,'*  says  the  syllabus,  *'a  witness  who 
saw  the  surroundings  soon  after  a  homicide  by  shooting 
should  not  be  allowed  to  state  his  opinion  as  to  the  place 
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from  which  the  bullet  came,  where  the  conditions  ob- 
served can  be  adequately  described." 

See,  also,  Everart  v.  Fischer,  75  Or.  328  (145  Pac.  33, 
147  Pac.  189).  These  cases  are  certainly  controlling 
against  the  opinion  of  the  witness  concerning  whether 
or  not  the  death  was  the  result  of  accident.  It  was  for 
the  jury  alone  to  determine  whether  the  death  was  ac- 
cidental or  felonious  and  the  witness  might  as  well  have 
been  asked  his  opinit>n  about  the  guilt  or  innocence  of 
the  defendant.  Besides  being  outside  the  range  of  ex- 
pert testimony  the  declaration  of  the  witness  invaded 
the  province  of  the  jury. 

Exception  was  taken  to  the  giving  of  instruction  No. 
12%  to  the  effect  that  voluntary  intoxication  is  not  a 
defense  to  a  prosecution  for  crime.  The  charge  in  that 
respect  was  correctly  framed  in  the  abstract,  but  a 
careful  perusal  of  the  full  report  of  the  testimony  at- 
tached to  and  made  part  of  the  bill  of  exceptions  reveals 
nothing  whatever  showing  that  the  defendant  was  in- 
toxicated or  that  drunkenness  was  urged  as  a  defense. 
It  is  true  that  in  the  confession  the  defendant  spoke 
of  drinking  with  his  codefendant  from  a  bottle  of 
whisky,  but  he  does  not  pretend  to  have  been  drunk 
and  all  the  witnesses  who  spoke  on  that  subject  said 
that  at  the  time  of  the  homicide  he  was  not  intoxicated. 

He  also  assigns  error  upon  the  giving  of  instruction 
No.  16,  which  is  here  set  down : 

**The  constitution  of  this  state  having  been  amended 
to  abolish  capital  punishment,  the  crime  of  murder  is 
limited  to  murder  in  the  second  degree  and  man- 
slaughter. You  are  therefore  instructed  that  under 
this  indictment,  you  may  find  the  defendant  not  guilty, 
or  you  may  find  him  guilty  of  manslaughter,  or  you  may 
find  him  guilty  of  murder  in  the  second  degree/' 
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The  reference  to  the  constitution  and  murder  in  the 
first  degree  is  pure  abstract  gratuity,  having  no  place 
in  a  charge  to  the  jury  on  the  crime  mentioned  in  the 
indictment.  It  amounts  to  a  tacit  intimation  to  the 
jury  from  the  bench  that  in  the  opinion  of  the  judge 
the  defendant  ought  to  be  hanged,  but  as  capital  pun- 
ishment has  been  abolished  they  should  punish  the  de- 
fendant as  severely  as  possible. 

The  court  gave  instructions  17, 18,  and  19,  as  follows : 

No.  17.  **  Murder  in  the  second  degree  is  where  a 
person,  purposely  and  maliciously,  but  without  delib- 
eration or  premeditation,  or  in  the  commission  or  at- 
tempt to  commit  any  other  felony  than  rape,  arson, 
robbery  or  burglary,  kills  another,  or  where  a  person, 
by  an  act  imminently  dangerous  to  others,  evincing  a 
depraved  mind  regardless  of  life,  although  without  the 
design  to  effect  the  death  of  any  particular  person,  kills 
anotner.'^ 

No.  18.  **  Manslaughter  is  where  a  person,  without 
malice  expressed  or  implied,  or  without  deliberation, 
upon  sudden  heat  of  passion  caused  by  strong  provoca- 
tion, kills  another;  or  where  a  person  in  the  commission 
of  an  unlawful  act,  or  in  the  commission  of  a  lawful 
act,  without  due  caution  or  circumspection,  invol- 
imtarily  kills  another.'' 

No.  19.  **  Under  this  indictment  it  is  not  necessary 
to  prove  expressly  either  a  purpose  to  kill,  or  deliberate 
and  premeditated  malice.  The  indictment  having  al- 
leged murder  while  engaged  in  the  commission  of 
larceny  in  a  dwelling  house,  it  is  only  required  that  the 
larceny  and  the  killing,  in  the  manner  alleged  during 
the  larceny  be  proven  to  make  out  the  case.  In  such  a 
case  and  under  such  proof  the  intent  to  kill  and  the 
deliberate  and  premeditated  malice  are  incontrovertibly 
implied.'' 

The  defendant  predicates  error  upon  the  giving  of 
instruction  No.  19.  The  court  had  already  stated  to 
the  jury  in  No.  17  that  murder  in  the  second  degree  is 


486  State  v,  MoRRia  [83  Or. 

where  a  person  purposely  and  maliciously  kills  another, 
but  without  premeditation  or  deliberation,  while  in  No. 
19,  he  says  that: 

**In  such  a  case  and  under  such  proof  the  intent  to 
kill  and  the  deliberate  and  premeditated  malice  are  in- 
controvertibly  implied/' 

These  two  instructions  contradict  each  other  for  in 
the  first  deliberate  and  premeditated  malice  is  excluded 
while  in  the  latter  it  is  held  to  be  *4ncontrovertibly  im- 
plied/* Again,  in  No.  18,  the  court  said  that  a  person 
is  guilty  of  manslaughter,  if  he  kill  another  without 
malice  or  without  deliberation,  but  took  away  from 
the  jury  in  No.  19  all  doubt  of  deliberate  and  pre- 
meditated malice  being  an  element  of  the  offense  by 
saying  it  was  incontrovertibly  implied.  Moreover,  in 
No.  18  the  judge  told  them  that  manslaughter  consisted 
in  involuntary  homicide  happening  in  the  commission 
of  an  unlawful  act,  yet  in  No.  19  he  told  them  that  the 
indictment  having  alleged  murder  while  engaged  in  the 
conamission  of  larceny  in  a  dwelling-house,  only  re- 
quires that  the  larceny  and  the  killing,  in  the  manner 
alleged  during  the  larceny  be  proven  to  make  out  the 
case. 

As  applied  to  this  issue  it  cannot  be  true  that  both 
these  instructions,  18  and  19,  correctly  declare  the  law. 
If  it  is  manslaughter  only  to  commit  a  homicide  while  in 
the  perpetration  of  an  unlawful  act  as  described  in  No. 
18,  it  certainly  cannot  be  murder  in  the  second  degree 
to  kill  another  while  in  the  perpetration  of  an  unlawful 
act  as  described  in  19.  Again,  the  court  had  no  right  to 
inject  into  the  case  deliberate  and  premeditated  malice 
in  any  event  because  that  is  not  included  in  any  defini- 
tion of  murder  in  the  second  degree. 

There  is  no  testimony  in  the  case  indicating  that  any 
accomplice  testified,  yet  the  court  gave  the  jury  an  in- 
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stmction  to  the  effect  that  a  conviction  could  not  be 
had  upon  the  testimony  of  an  accomplice.  This  was 
another  abstraction  not  justified  by  anything  in  the 
record.  As  said  in  State  v.  Miller,  43  Or.  325,  333  (74 
Pac.  658) : 

**The  instructions  are  not  only  wholly  disconnected 
in  context,  but  are  in  direct  conflict,  so  that  they  cannot 
be  read  together,  as  a  harmonious  and  correct  state- 
ment of  the  principle  of  law  involved :  People  v.  Gon- 
zales,  71  Cal.  569  (12  Pac.  783) ;  Perkins  v.  State,  78 
Wis.  551  (47  N.  W.  827) ;  State  v.  Keasling,  74  Iowa, 
528(38N.W.397.)'' 

The  charge  to  the  jury  abounds  in  abstractions  and 
contradictions.  This  court  has  many  times  held  that 
abstract  instructions  although  correct  in  a  proper  case, 
are  cause  for  reversal  when  not  fitted  to  the  issue  in 
hand:  WUlis  v.  Oregon  R.  &  N.  Co.,  11  Or.  257  (4  Pac. 
121) ;  Breon  v.  Henkle,  14  Or.  494  (13  Pac.  289) ;  Marx 
V.  Schwartz,  14  Or.  177  (12  Pac.  253) ;  Bowen  v.  Clark, 
22  Or.  566  (30  Pac.  430,  29  Am.  St.  Eep.  625) ;  Booth  v. 
Scriber,  48  Or.  561  (87  Pac.  887,  90  Pac.  1002) ;  Wood^ 
ward  V.  Oregon  R.  &  N.  Co.,  18  Or.  289  (22  Pac.  1076) ; 
Buchtel  V.  Eva/ns,  21  Or.  309  (28  Pac.  67) ;  Coos  Bay  R. 
Co.  v.Siglin,  26  Or.  387  (38  Pac.  192).  The  subject  is 
treated  by  Mr.  Justice  Moore  in  Tonseth  v.  Portland 
Ry.,  L.  dk  P.  Co.,  70  Or.  341  (141  Pac.  868),  a  decision 
written  since  the  procedure  laid  down  in  Article  VII, 
Section  3,  of  the  Constitution.  Many  of  our  own  de- 
cisions are  there  collated  and  the  doctrine  reiterated 
that  the  giving  of  abstract  instructions  are  per  se 
ground  for  reversal.  Finally,  on  this  point,  in  the  case 
of  State  V.  Branson,  82  Or.  371  (161  Pac.  689),  Mr. 
Justice  Benson  reviewed  the  proceedings  of  the  Cir- 
cuit Court  and  found  them  faultless  with  the  exception 
that  the  Circuit  Court  had  given  an  instruction  upon 
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conspiracy  which  the  opinion  denominates  **  undoubt- 
edly a  correct  and  excellent  abstract  exposition  of  law'* 
but  reversed  the  case  for  the  sole  reason  that  there  was 
no  testimony  to  which  the  instruction  was  applicable. 
For  instance,  in  the  case  at  bar  the  instruction  that 
'^deliberate  and  premeditated  malice  are  incontro- 
vertibly  implied"  is  not  only  an  abstraction,  for  de- 
liberation and  premeditation  are  not  elements  of  any 
definition  of  murder  in  the  second  degree  under  our 
statute,  but  also  it  is  not  an  accurate  statement  of  the 
law. 

The  objection  to  the  indictment  is  without  merit 
and  there  is  nothing  to  justify  criticism  of  the  in- 
struction about  a  dwelling-house.  If  a  building  is 
habitually  used  as  a  place  of  abode  of  any  human  being 
it  is  a  dwelling-house  within  the  meaning  of  the  law 
without  reference  to  the  moral  conduct  of  its  inmates. 
In  charging  the  jury  the  court  should  have  confined 
its  attention  to  the  form  of  homicide  set  out  in  the 
indictment  or  at  the  most  to  a  lesser  degree  necessarily 
included  therein.  Reference  to  the  abolition  of  murder 
in  the  first  degree  and  putting  into  the  case  the  elements 
of  deliberation  and  premeditation  which  by  our  statute 
are  excluded  from  all  forms  of  murder  in  the  second 
degree  were  clearly  erroneous. 

Aside  from  the  manifest  error  of  admitting  the  con- 
fession and  permitting  the  opinion  of  the  witness  to 
invade  the  province  of  the  jury  the  case  is  clearly 
obnoxious  to  the  opinion  laid  down  in  the  Branson  Case 
and  if  the  defendant  there  was  entitled  to  a  reversal 
for  the  single  error  noted  by  Mr.  Justice  Benson,  the 
same  ruling  is  due  to  the  defendant  here  for  the  mani- 
fold errors  appearing  in  the  instructions  alone.  The 
conviction  should  be  reversed  and  a  new  trial  ordered. 
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Mb.  Justice  Benson  specially  concurring: 
The  only  ground  upon  which  the  judgment  of  con- 
viction in  this  case  can  be  upheld  is  to  base  the  aflBrm- 
ance  upon  the  power  given  to  us  in  Article  VII,  Section 
3,  of  the  Constitution  of  the  State  of  Oregon.  This  I 
regard  as  a  power  to  be  used  sparingly  and  with  great 
caution.  Its  application  to  the  case  at  bar  would,  I 
fear,  tend  to  such  carelessness  and  relaxation  of  the 
safeguards  which  the  constitution  itself  throws  around 
the  trial  of  a  criminal  case  as  to  be  of  doubtful  advis- 
ability, and  I  therefore  concur  in  the  conclusion  reached 
by  Mr.  Justice  Bubnett. 


Argued  January  18,  a£Brmed  March  6,  modified  on  rehearing  March 

27,  1917. 

EOSTAD  V.  THORSEN.* 

(163  Pac.  423;  163  Pac.  987.) 

Bills  and  Notes— Duress. 

1.  Where  the  principal  stockholder  of  a  bank,  by  means  of  for- 
geries and  fictitious  notes,  depleted  the  bank's  funas  so  that  it  became 
insolvent,  and  officers  of  the  bank  went  to  the  stockholder's  wife,  who, 
understanding  from  what  they  said,  though  no  actual  threat  was  made, 
that  her  husband's  prosecution  would  ensue,  unless  his  defalcation  was 
made  good  through  her  assistance,  executed  certain  notes  to  make 
good  the  defalcation^  such  notes  were  void,  or  at  least  voidable  at  the 
wife's  option. 

ON  REHEABING. 

Husband  and  Wife — ^Deeds — Consideration. 

2.  Ten  thousand  dollars  advanced  by  the  officers  of  the  bank  to 
assist  it  to  carry  on  business  was  not  in  itself  sufficient  consideration 
to  uphold  the  wife's  conveyance  of  property  to  them;  illegal  transac- 
tions are  such,  though  a  portion  of  the  consideration  is  legal. 

Deeds — ^Duress. 

3.  Where  the  chief  stockholder  of  a  bank  stole  funds  from  it  and 
purchased  property,  and  the  bank's  officers,  by  threatening  her  hus- 


•Por  a  discussion  of  the  question  of  contracts  procured  by  threats 
of  prosecution  of  a  relative,  see  notes  in  26  L.  B.  A.  48;  20  L.  B.  A. 
(N.  S.)  484;  37  L.  B.  A.  (N.  a)  535,  L.  B.  A.  1915D,  1118. 

Bkportek. 
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band  with  prosecution,  induced  the  wife  to  execute  conveyances  of  the 
property,  the  wife  was  not  entitled  to  cancellation  of  the  eonvejances 
as  procured  by  duress. 

[As  to  recovery  of  money  paid  under  duress,  see  note  in  94 
Am.  St.  Bep.  419.] 

From  Multnomah :  Robert  G.  Morrow,  Judge. 

Celia  M.  Eostad  brought  suit  against  M.  G.  Thorsen 
and  others  in  which  a  decree  was  rendered  in  favor  of 
the  plaintiff  and  defendants  appeal.  Affirmed. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBride. 

This  is  a  suit  by  the  plaintiff,  who  is  the  wife  of 
Hacon  Rostad,  to  cancel  as  to  her  a  certain  deed  to 
property  in  the  City  of  Portland,  three  notes,  aggre- 
gating $15,270,  signed  also  by  her  husband  and  made 
payable  to  the  defendant  Oregon  Securities  Company, 
and  her  power  of  attorney  executed  in  connection  with 
the  deed  and  notes.  The  facts  out  of  which  this  contro- 
versy arose  are  these:  The  Multnomah  State  Bank  of 
Lents  is  a  corporation  with  a  capital  stock  of  $15,000. 
From  its  organization  in  1910,  to  December  15,  1914, 
Hacon  Rostad  was  its  cashier  and  had  active  manage- 
ment of  the  bank.  The  defendant  C.  F.  Hendricksen 
was  president  of  the  bank  and  owned  10  shares  of  stock. 
The  defendant  M.  G.  Thorsen  was  vice-president  and 
owner  of  five  shares.  The  defendant  Harkson  was  the 
owner  of  20  shares.  Rostad  was  the  principal  stock- 
holder, and  in  December,  1914,  was  the  owner  of  55 
or  60  shares,  which  stock  was  hypothecated  for  practi- 
cally all  its  value.  The  defendant  Hendricksen  wash 
then  and  is  now  the  president  of  the  Scandinavian- 
American  Bank,  at  Portland,  and  the  defendant  Thor- 
sen a  large  stockholder.  The  defendant  Oregon  Secur- 
ities   Company   is    a   collateral   corporation    of   the 
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Scandinavian- American  Bank  with  practically  the  same 
officers  as  that  bank.  By  means  of  forgeries  and 
fictitious  notes  covering  a  period  of  about  3  years,  and 
unknown  to  the  other  officers  and  directors,  Hacon  Ros- 
tad converted  to  his  own  use  and  depleted  the  assets  of 
the  Multnomah  State  Bank  to  the  amount  of  about 
$21,700 ;  and  when  his  forgeries  were  discovered  about 
December  14, 1914,  and  he  was  confronted  with  the  evi- 
dence, he  made  a  full  confession  to  the  officers  of  the 
bank  and  to  Mr.  Sargent,  superintendent  of  banks. 
Such  depletion  rendered  the  bank  insolvent,  and  for 
that  reason  it  became  the  duty  of  the  superintendent  of 
banks  to  take  charge  of  its  assets  and  to  close  its  doors 
unless  its  officers  and  directors  should  provide  such 
funds  again  to  make  the  bank  solvent.  Hendricksen, 
Thorsen,  and  Harkson  had  been  personal  friends  of 
Rostad,  having  implicit  confidence  in  his  integrity. 
When  accused  by  these  gentlemen,  he  admitted  the 
shortage  and  expressed  the  willingness  to  make  restitu- 
tion, it  being  agreed  on  their  part  that  so  far  as  they 
were  concerned  as  officers  of  the  bank  no  prosecution 
would  be  instituted  in  case  he  reimbursed  the  bank  to 
the  amount  of  his  defalcations.  He  expressed  his  will- 
ingness to  do  so,  but  had  little  property  to  turn  over. 
He  represented  to  the  bank  that  his  wife,  the  plaintiff 
herein,  would  soon  become  heir  to  a  considerable 
amount  of  property  then  belonging  to  her  mother  in 
North  Dakota,  and  that  her  notes  would  be  good.  The 
question  was  raised  as  to  whether  Mrs.  Rostad  could 
be  induced  to  sign  the  papers  with  her  husband  to  help 
make  good  the  shortage.  Mr.  Rostad  expressed  a 
doubt  as  to  whether  he  could  persuade  her,  and  sug- 
gested that  Mr.  Hendricksen  should  call  at  their  home 
in  Portland  and  assist  him  in  inducing  her  to  sign. 
In  pursuance  of  this  request  Hendricksen  called  on  her 
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on  the  evening  of  the  16th  of  December  and  talked  with 
her,  to  the  result  that  on  the  following  day  she  came 
to  the  oflSce  of  the  attorney  for  the  defendant  and 
signed  a  deed  to  the  home  occupied  by  herself  and  hus- 
band in  Portland,  and  in  addition  signed  three  notes 
aggregating  $15,270.  The  notes  were  signed  by  her 
and  her  husband  in  duplicate,  one  set  being  kept  by 
the  defendants  and  she  taking  the  other  set  with  the 
imderstanding  that  she  would  go  to  North  Dakota  and 
try  to  induce  her  mother  to  sign  them.  It  was  agreed 
that  if  she  succeeded  in  doing  so,  the  set  of  notes  so 
delivered  to  the  defendants  would  be  returned.  She 
did  not  succeed  in  getting  her  mother  to  sign  the  notes, 
and  returned  to  Portland  on  December  31st.  On  the 
12th  of  January,  1915,  her  husband  was  arrested,  sub- 
sequently indicted,  pleaded  guilty,  and  was  sentenced 
to  the  penitentiary.  Soon  after  her  return  from  North 
Dakota  Jthe  plaintiff  consulted  counsel  for  the  first  time, 
and  demanded  the  return  to  her  of  the  notes  delivered 
to  defendants,  a  cancellation  of  the  conveyance  to  the 
home,  and  also  of  the  power  of  attorney.  She  then 
brought  this  suit  alleging,  in  substance,  that  she  was 
induced  to  sign  the  notes  and  other  papers  through 
duress,  coercion,  and  undue  influence  exercised  upon 
her  by  the  defendants  by  threatening  that  unless  she 
signed  the  papers  and  notes  her  husband  would  be  sent 
to  the  penitentiary,  and  that  the  notes  were  executed  by 
her  without  consideration  except  upon  the  express 
promise  and  assurance  made  to  her  that  her  husband 
would  not  be  prosecuted  if  she  would  sign  them,  which 
promise  was  not  kept.  The  court  found  for  the  plain- 
tiff upon  all  the  issues  and  decreed  that  the  relief 
prayed  for  by  her  should  be  granted,  from  which  de- 
crf e  the  defendants  appeal.  Affirmed. 
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For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Johns  and  Mr.  Claude  M.  Johns,  with 
an  oral  argument  by  Mr.  Charles  A.  Johns. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Clark,  SktUason  d  Clark,  with  an  oral  argu- 
ment by  Mr.  Bardi  G.  Skulason. 

Opinion  by  Mb.  Chief  Justice  McBridb. 

1.  We  think  it  is  established  by  the  preponderance  of 
the  evidence  that  the  defendants,  at  least,  impliedly 
gave  Bostad  to  understand  that  if  he  made  restitution, 
he  would  not  be  prosecuted ;  and  that  there  was  an  im- 
plied threat  that  unless  he  did  make  restitution  the  law 
would  be  permitted  to  take  its  course.  The  matter  was 
in  such  a  position  that  it  was  evident  his  only  chance  of 
escaping  the  penitentiary  was  to  make  restitution  for 
the  amount  of  his  theft.  The  evidence  also  indicates 
that  Bostad,  previous  to  the  visit  of  Hendricksen  to 
the  plaintiff,  informed  her  of  the  circumstances  and 
gave  her  to  understand  that  unless  she  assisted  him  he 
would  be  sent  to  the  penitentiary.  We  think  the  evi- 
dence also  establishes  the  fact  that  when  Hendricksen 
visited  her,  while  he  did  not  in  terms  threaten  that 
Bostad  would  be  prosecuted  unless  he  made  restitution, 
he  used  language  which  conveyed  that  impression,  and 
that  he  certainly  went  so  far  as  to  give  her  to  under- 
stand so  far  as  the  bank  or  its  officers  were  concerned 
no  prosecution  would  be  instituted  in  case  she  joined 
with  Bostad  in  executing  such  papers  as  would  make 
her  jointly  liable  for  the  amount  embezzled  by  him.  In 
fact,  Mr.  Hendricksen  admits  having  gone  this  far. 
We  are  satisfied  from  the  testimony  that  Mrs.  Bostad 
was  induced  to  sign  the  papers  in  question  solely  to 
prevent  her  husband  from  being  prosecuted,  and  that 
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the  defendants  understood  this,  and  that  she  under- 
stood that  his  prosecution  would  certainly  ensue  unless 
the  defalcation  was  made  good  through  her  assistance ; 
and  that  this  and  no  other  consideration  was  the  cause 
of  her  signing  the  notes  in  question.  While  no  actual 
threat  to  put  her  husband  in  the  penitentiary  was  made 
in  words,  the  situation  was  placed  before  her  in  such 
a  light  as  to  make  it  suggest  to  her  that  the  only  way 
she  could  save  him  from  imprisonment  and  disgrace 
was  by  executing  the  notes.  There  was  no  other  con- 
sideration for  them.  She  had  not  had  the  benefit  of 
the  stolen  money  so  far  as  the  testimony  shows,  and 
did  not  know  of  her  husband's  thefts  until  they  were 
disclosed  to  her  by  him  and  Mr.  Hendricksen.  Nat- 
urally, in  her  disturbed  condition  of  mind,  by  reason  of 
the  shock  of  these  revelations  and  the  thought  of  the 
disgrace  that  would  be  inflicted  upon  her  husband,  her- 
self, and  her  two  children,  she  consented  to  sign.  We 
think  that  this  was  not  her  voluntary  act.  Whether  we 
call  it  duress  or  undue  influence  matters  little.  The 
fact  remains  that  she  signed  the  papers  under  the 
promise  from  the  defendants  to  do  everything  in  their 
power  to  stifle  the  prosecution,  and  we  think  the  modem 
authorities  are  practically  unanimous  in  holding  that 
an  instrument  executed  under  such  circumstances  is 
void,  or  at  least  voidable  at  the  option  of  the  party 
executing  it. 

Considerations  of  policy  and  morality  dictate  that 
no  person  shall  make  a  trade  of  a  felony,  or  if  he  is 
aware  that  a  crime  has  been  committed,  he  shall  not 
convert  that  crime  into  a  source  of  profit  or  benefit  to 
himself.  The  defendants  knew  Rostad  was  guilty  of 
a  felony ;  they  knew  he  was  unable  to  make  restitution ; 
they  knew  the  only  way  to  recoup  themselves  was  to 
induce  his  wife  to  execute  the  documents  in  question; 
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and  they  undoubtedly  knew  she  was  doing  so  for  the 
purpose  of  preventing  her  husband  ^s  prosecution.  By 
agreeing  that  they  would  not  prosecute,  which,  in  effect, 
was  promising  that  so  far  as  they  were  concerned  they 
would  stifle  the  prosecution,  they  obtained  an  addi- 
tional advantage  to  themselves  at  the  expense  of  a 
woman  unadvised  by  counsel,  distracted  by  grief  and 
fear  for  the  safety  of  her  husband,  and  oppressed  by 
a  sense  of  the  disgrace  ensuing  to  her  and  to  her  chil- 
dren. The  case  of  Williams  v.  Bayley,  1  Law  Rep. 
Eng.  &  Irish  App.  200,  is  exactly  in  point.  In  that 
case  a  son  had  forged  the  name  of  his  father  to  a  large 
number  of  notes.  When  confronted  with  the  proofs  of 
the  crime  he  admitted  it,  and  although  no  threat  was 
made  to  prosecute  him  the  father  was  informed  of  the 
forgeries  and  told  of  the  consequences  to  his  son,  and 
was  asked  to  charge  his  own  property  to  secure  the 
amount  of  the  forgeries.  Concerning  this  Lord  West- 
bury  in  his  opinion  makes  the  following  remarks : 

**The  bankers  admit,  most  clearly  and  distinctly,  that 
they  all  knew  that  it  was  a  case  of  transportation  for 
life.  It  is  perfectly  clear  that  they  did  not  pretend  that 
the  father  was  liable.  What  remained  then  as  a  motive 
for  the  father!  The  only  motive  to  induce  him  to 
adopt  the  debt  was  the  hope  that  by  so  doing  he  would 
relieve  his  son  from  the  inevitable  consequences  of  his 
crime.  The  question,  therefore,  is  whether  a  father 
appealed  to  under  such  circumstances,  to  take  upon 
himself  an  amount  of  civil  liability,  with  the  knowledge 
that,  unless  he  does  so,  his  son  will  be  exposed  to  a 
criminal  prosecution,  with  the  certainty  of  conviction,, 
can  be  regarded  as  a  free  and  voluntary  agent!  I  have 
no  hesitation  in  saying  that  no  man  is  safe,  or  ought  to 
be  safe,  who  takes  a  security  for  the  debt  of  a  felon, 
from  the  father  of  the  felon  under  such  circumstances. 
A  contract  to  give  security  for  the  debt  of  Another, 
which  is  a  contract  without  consideration,  is,  above  all 
things,  a  contract  that  should  be  based  upon  the  free 
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and  voluntary  agency  of  the  individual  who  enters  into 
it.  But  it  is  clear  that  the  power  of  considering 
whether  he  ought  to  do  it  or  not,  whether  it  is  prudent 
to  do  it  or  not,  is  altogether  taken  away  from  a  father 
who  is  brought  into  the  situation  of  either  refusing,  and 
leaving  his  son  in  that  perilous  condition,  or  of  taking 
on  himself  the  amount  of  a  civil  obligation.  I  have, 
therefore,  in  that  view  of  the  case,  no  difficulty  in  say- 
ing that,  as  far  as  my  opinion  is  concerned,  the  security 
given  for  the  debt  of  the  son  by  the  father  under  such 
circumstances  was  not  the  security  of  a  man  who  acted 
with  that  freedom  of  power  of  deliberation  that  must, 
undoubtedly,  be  considered  as  necessary  to  validate  a 
transaction  of  such  description.'^ 

With  how  much  greater  force  does  this  language 
apply  to  the  plaintiff  in  the  present  case.  In  the  case 
cited  the  party  who  was  induced  to  sign  the  instrument 
was  a  man  of  mature  years  and  accustomed  to  business. 
In  the  case  at  bar  it  was  a  helpless  woman,  without 
counsel,  overpowered  by  the  most  distressing  situation 
that  a  woman  could  be  placed  in,  and  terrified  for  the 
future  of  her  husband,  her  own  future,  and  that  of  her 
little  children.  The  case  does  not  differ  in  principle 
from  Baldwin  Co,  v.  Savage,  81  Or.  379  (159  Pac.  80). 
In  that  case  the  agent  for  plaintiff  informed  the  father 
of  the  embezzler  that  his  son  had  appropriated  his  em- 
ployer's money,  and  that  he  would  be  prosecuted  unless 
he  could  obtain  security  for  the  amount  embezzled. 
Here,  although  more  guarded  language  was  used,  the 
implication  was  the  same.  In  the  opinion  in  that  case 
Mr.  Chief  Justice  Moore  cites  with  approval  Bentley 
V.  Rohson,  117  Mich.  691  (76  N.  W.  146),  the  syllabus 
of  which  is  as  follows: 

**A  mortgage  given  by  a  wife  at  the  instance  of  her 
husband,  who,  unknown  to  her,  had  committed  a  for- 
gery, and  thereby  defrauded  an  insurance  company, 
and  had  upon  its  discovery  been  required,  though  ill, 
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to  accompany  an  officer  from  his  house,  and,  after  a 
consultation  with  the  representative  of  the  company 
and  the  prosecuting  attorney,  in  which  the  latter  had 
suggested  that  he  ask  his  wife  to  give  a  mortgage  to 
the  company,  had  returned  home  in  the  custody  of  the 
officer,  accompanied  by  the  assistant  prosecutor,  and 
had  told  her  that  she  would  have  to  sign  the  mortgage 
to  save  him  from  jail,  and  which  mortgage  was  signed 
by  her  on  this  assurance,  without  her  knowing  the 
nature  of  the  charge  against  him,  is  void  for  duress, 
although  no  threats  were  employed  by  the  officers  to 
indivpe  its  execution/' 

Tke  cases  cited  in  Baldwin  v.  Savage,  81  Or.  379  (159 
Pac.  80),  tend  strongly  to  support  the  contention  of 
plaintiff  in  the  case  at  bar. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Appibmbd. 

Mr.  Justice  Moore,  Mr.  Justice  Bean  and  Mb.  Jus- 
TiOB  McCamant  concur. 


Modified  March  27, 1917. 

On  Petition  for  Rehearing. 

(163  Pac.  987.) 

Decree  modified  on  rehearing. 

Mr.  Charles  A.  Johns  and  Mr.  Claude  M.  Johns,  for 
the  petition. 

Messrs.  Clarke,  SktUason  <&  Clark,  contra. 

Department  2.  Opinion  by  Mr.  Chiep  Justice  Mo- 
Bride. 

2.  In  a  petition  for  rehearing  it  is  urged  that  the 
$10,000  advanced  by  the  defendants  for  the  purpose  of 

M  Or.— 82 
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assisting  the  Multnomah  State  Bank  of  Lents  to  carry 
on  business  was  in  itself  a  sufficient  consideration  to 
uphold  these  conveyances.  To  this  it  may  be  answered 
that,  while  it  may  have  been  consideration  so  far  as 
Hacon  Bostad  was  concerned,  the  evidence  fails  to 
show  that  it  was  any  consideration  for  the  execution  of 
the  conveyances  by  Mrs.  Bostad,  the  plaintiff,  that  she 
had  any  clear  understanding  or  knowledge  that  the 
$10,000  was  to  be  advanced,  or  that  she  received,  or  was 
to  receive,  any  benefit  from  the  advancement  of  this 
sum.  The  sole  consideration  so  far  as  she  was  con- 
cerned was  the  promise  that  her  husband  should  not 
be  prosecuted  by  the  officers  of  the  bank,  and  in  making 
this  agreement  they  **kept  the  word  of  promise  to  the 
ear,  but  broke  it  to  the  hope,^^  because  they  well  knew 
that  they  would  be  incapable  of  preventing  the  prosecu- 
tion if  the  matter  were  reported  to  the  district  attorney, 
as  the  evidence  shows  they  knew  it  would  be.  Besides 
this  the  transactions  being  illegal  for  the  reasons 
shown  in  the  principal  opinion  cannot  be  relieved  of 
their  taint  of  illegality  by  showing  that  a  portion  of 
the  consideration  was  valuable  and  in  itself  legal. 
Upon  this  proposition  we  adhere  to  our  former  de- 
cision. 

3.  But  there  is  another  matter  which  escaped  our 
attention  while  preparing  the  original  opinion,  but 
which  upon  a  reconsideration  of  the  evidence  has  some 
bearing,  we  think,  upon  the  defendants'  equities  in  this 
case.  It  is  shown  that  the  purchase  of  lot  6,  in  block  9, 
in  South  Sunnyside  Addition  to  the  City  of  Portland, 
and  in  Sycamore  Acres,  in  Multnomah  County,  was 
made  by  Hacon  Bostad  while  the  forgeries  and  pecula- 
tions by  him  were  being  carried  on,  and  that  the  prop- 
erty was  taken  and  always  held  in  his  own  name  until 
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lot  6  was  conveyed  to  Henry  Harkson;  that  Henry 
Harkson  was  the  owner  of  the  legal  title  to  lot  6  at  the 
time  the  conveyance  was  made  to  the  Oregon  Secur- 
ities Company.  It  is  further  shown  that  the  29-acre 
tract  situated  in  Multnomah  County,  and  known  as 
Sycamore  Acres,  was  also  purchased  by  him  and  taken 
in  his  own  name  and  so  held  until  the  conveyance  to  the 
Oregon  Securities  Company.  While  he  says  they  were 
purchased  with  his  own  money,  it  is  evident  they  were 
purchased  at  the  expense  of  the  bank  of  which  he  was 
cashier,  and  really  with  money  which  was  practically 
stolen  from  them.  Under  the  circumstances  we  think 
the  plaintiff  at  the  time  of  the  conveyances  to  the 
Oregon  Securities  Company  had  no  equities  in  this 
property,  and  has  none  now.  The  proceeds  in  justice 
ought  to  go  toward  reimbursing  the  bank,  which  in  the 
final  analysis  paid  for  the  property  so  far  as  anybody 
ever  paid  for  it ;  and  as  to  these  properties  the  plaintiff 
has  shown  no  such  equities  as  entitle  her  to  a  cancella- 
tion of  the  conveyances  and  other  muniments  of  title  to 
these  tracts  made  by  her  in  December,  1914.  As  to 
the  160-acre  tract  of  land  situated  in  Klickitat  County, 
Washington,  the  evidence  shows  that  it  was  purchased 
by  Hacon  Rostad  before  the  bank  at  Lents  was  organ- 
ized, and  as  to  that  tract  Mrs.  Rostad  has  whatever 
interest  to  which  she  is  entitled  under  the  laws  of 
Washington. 

The  decree  will,  therefore,  be  modified  so  as  to  direct 
the  delivery  to  her  of  the  notes  recited  in  the  principal 
opinion  and  declaring  her  conveyances  of  the  tract  in 
the  State  of  Washington  and  the  power  of  attorney  as 
to  the  last-named  tract  of  no  effect  so  far  as  it  relates 
to  her  interest  in  that  tract,  but  allowing  the  convey- 
ances to  stand  as  to  the  two  parcels  of  property  first 
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mentioned.    The  plaintiff  will  recover  her  costs  in  the 
court  below,  and  neither  party  will  recover  costs  here. 

Modified  on  Behbabing. 

Mb.  Justice  Moobe^  Mb.  Justice  Bean  and  Mb.  Jus- 
TiOB  McCamant  concur. 


Arffued  January  80,  affirmed  February  13,  rehearing  denied  March  27, 

1917. 

BOTH  V.  TBOUTDALE  LAND  CO.* 

(162  Pac.  1069.) 

Mortgages— Kecessity  of  Assignmeiit. 

1.  Indorsement  and  transfer  by  mortgagee  of  promissory  note  se- 
cured by  mortgage  carries  with  it  mortgage  security  without  formal 
assignment  of  mortgage. 

Mortgages — ^Necessity  of  Assignment. 

2.  Transfer  by  purchase-money  mortgagees  of  three  notes  secured 
by  the  mortgage  and  the  interest  on  the  other  one  of  two  notes  carried 
with  it  pro  rata  security  of  mortgage. 

Mortgages— Foreclosure— Bight  to  Maintain. 

3.  Transferee  of  notes  secured  by  purchase-money  mortgage  had 
interest  in  subject  of  suit  to  foreclose,  and  under  Section  393,  L.  O.  L., 
permitting  joinder  of  all  persons  interested,  was  properly  plaintiff  in 
foreclosure. 

Mortgages— Foreclosure— Misjoinder  of  Oanses. 

4.  Mortgage  given  as  security  for  three  notes,  though  notes  were 
held  by  different  persons,  could  be  foreclosed  as  security  for  all  notes 
in  one  suit  without  misjoinder. 

Mortgages— Mergers. 

5.  Where  purchase-money  mortgagees  assigned  one  of  three  notes 
secured  by  the  mortgage,  and  the  assignee  advanced  further  moneys  to 
the  mortgagor,  and  obtained  contracts  of  purchase,  equity  and  good 
conscience  require  that  the  mortgage  lien  be  kept  alive  in  ioto,  since 
mergers  are  not  favored  in  equity,  and  the  assignee  having  obtained 
his  right  from  the  mortgagees  is  entitled  to  foreclosure. 

[As  to  merger  of  mortgage  in  the  fee,  see  note  in  99  Am.  St. 
Bep.  160.] 

*0n  proceeding  to  enforce  mortgage  as  part  of  debt  as  affected  by 
prior  proceedings  in  matters  of  merger,  see  note  in  37  K  II.  A.  758. 

Bepobter. 
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Mortgages— Foredosore— Sale. 

6.  Where  purchaser  of  land,  having  given  purchase-money  mort- 
gage/sold  part  of  the  land,  and  on  foreclosure  the  land  was  divided 
into  two  tracts  corresponding  to  that  sold  and  that  retained,  the 
mortgagor  could  not  complain  that  in  the  first  tract  sold,  being  that 
already  conveyed  by  him,  more  land  was  included  than  should  have 
been  where  the  proceeds  were  less  than  the  mortgage. 

Mortgages— Foredosor^— Priority  of  Lieiis. 

7.  Lien  of  lender  to  mortgagor  for  loan  and  interest  advanced  was 
properly  postponed  to  the  lien  of  the  mortgagee  under  notes  secured 
by  the  mortgage. 

Appeal  and  Error— Scope. 

8.  Effect  of  decree  as  to  defendant  who  failed  to  appeal  cannot 
be  considered  or  changed. 

From  Multnomah  :  Calvin  U.  Gantbnbbin,  Judge. 

Henry  Both  and  Ulrich  Michel,  trustees,  and  Frank 
H.  Brown  brought  a  suit  against  the  Troutdale  Land 
Company,  a  corporation,  Joseph  Mossi  and  others  to 
foreclose  a  second  mortgage  on  certain  described  lands 
in  Multnomah  County.  From  a  decree  in  favor  of 
plaintiffs  the  named  defendants  appeal. 

Affibmed. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  to  foreclose  a  second  mortgage,  dated 
September  5,  1910,  given  to  secure  three  notes,  one 
for  $8,428.75,  due  on  or  before  November  1,  1911,  one 
for  $8,000  due  November  1,  1912,  and  one  for  $8,500 
due  November  1, 1913,  all  drawing  six  per  cent  interest, 
payable  annually.  The  mortgage  in  question  was  given 
on  about  1,000  acres  of  land  situated  on  the  Columbia 
Biver  fourteen  miles  east  of  Portland,  Oregon,  and  was 
to  secure  the  unpaid  portion  of  the  purchase  price. 
The  consideration  paid  for  the  land  was  about  $57,000, 
$20,000  of  which  was  paid  in  cash.  It  was  subject  to  a 
first  mortgage  of  $12,500.  The  balance  was  repre- 
sented by  the  mortgage  which  is  sought  to  be  fore- 
closed.   The  notes  and  mortgage  were  executed  by  the 
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Troutdale  Land  Company,  a  corporation  organized  by 
Joseph  Mossi  and  J.  D.  Hamilton  and  wife,  the  latter 
holding  only  one  share.  The  greater  part  of  the  land 
is  low  and  is  ordinarily  submerged  by  the  annual  rise 
of  the  Columbia  Biver.  After  it  was  purchased  by  the 
Troutdale  Land  Company  from  Roth,  Michel  and  two 
others,  who  were  conducting  the  same  as  a  dairy  ranch, 
Mossi  and  Hamilton  conceived  the  idea  of  reclaiming 
the  low  land,  by  the  construction  of  a  dike  around  it 
so  as  to  exclude  the  water,  and  selling  it  out  in  five  and 
ten  acre  tracts  for  gardening  purposes.  In  order  to 
carry  out  this  scheme,  they  conveyed  to  the  Merchants^ 
Savings  &  Trust  Company,  as  trustee,  about  900  acres 
of  the  land,  including  all  the  lowland  and  but  little 
which  did  not  overflow.  As  a  part  of  the  same  transac- 
tion a  declaration  of  trust  was  made  and  signed  by  the 
trustee,  the  Troutdale  Land  Company  and  the  Garden 
Land  Company.  The  latter,  however,  had  no  interest 
in  the  land.  It  was  merely  a  selling  agency  whose  duty 
it  was  to  plat  the  land  into  suitable  tracts  and  sell  the 
same  to  customers  at  a  minimum  price  of  $175  an  acre. 
The  Garden  Land  Company  made  quite  a  number  of 
such  sales  at  about  $300  an  acre.  The  Troutdale  Land 
Company  was  to  clear  and  plow  these  tracts  and  also 
construct  a  dike  around  the  land  to  exclude  the  flood 
water  from  the  Columbia  River.  This  continued  until 
the  fall  of  1911,  when  the  note  for  $8,428.75,  secured  by 
the  mortgage,  fell  due.  At  that  time  the  Troutdale 
Land  Company  was  unable  to  meet  it  and  the  holders  of 
the  mortgage  were  then  threatening  foreclosure.  About 
the  month  of  December,  1911,  Mossi  and  Hamilton, 
through  one  J.  H.  Kelly,  solicited  and  induced  plain- 
tiff Frank  H.  Brown  to  purchase  this  note  of  the  mort- 
gagees, and  also  advance  the  accrued  interest  upon  the 
remaining  two  notes  of  $8,000  and  $8,500  up  to  Novem- 
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ber  1,  1911,  with  an  arrangement  that  Brown,  as  as- 
signee of  the  note,  would  be  under  the  protection  of  and 
secured  by  the  mortgage  given  to  Both  and  Michel  as 
security  for  the  note,  and  that  for  the  interest  amount- 
ing to  $1,116.49  which  he  advanced  to  the  latter  men, 
he  should  also  be  secured  by  the  mortgage  and  other  col- 
lateral security  which  was  to  be  given  him  at  that  time. 
By  December,  1911,  the  Troutdale  Land  Company  was 
not  only  unable  to  pay  the  note  and  interest  on  the 
mortgage  for  the  purchase  price  of  the  land,  but  could 
not  pay  the  Garden  Land  Company  for  the  cost  of 
platting  it  and  the  commissions  on  sales.  As  a  result 
on  January  6,  1912,  at  the  time  that  Brown  purchased 
the  note  in  question  and  paid  the  interest,  the  Trout- 
dale  Land  Company  canceled  the  old  trust  agreement 
between  it  and  the  Merchants'  Savings  &  Trust  Com- 
pany and  executed  a  new  one,  in  which  was  created 
what  was  known  as  the  Loamy  Land  Acres  Syndicate, 
the  beneficial  membership  of  which  consisted  of  Mossi 
and  Hamilton,  the  owners,  J.  H.  Kelly,  George  N. 
Davis  and  W.  D.  Jellison.  Kelly  and  Jellison  were  to 
be  issued  shares  therein  at  par,  sufficient  to  pay  them 
what  had  been  earned  in  commissions  by  the  Garden 
Land  Company.  To  George  N.  Davis  was  issued  a 
certain  number  of  shares  to  pay  for  legal  services  per- 
formed by  him  for  the  Troutdale  Land  Company  and 
the  Merchants'  Savings  &  Trust  Company,  as  trustee. 
The  entire  tract  of  land  which  had  been  theretofore 
conveyed  to  the  latter  company  was  then  declared 
to  be  syndicated  into  1,600  shares,  of  the  par  value  of 
$160,000.  Three  hundred  shares  were  issued  to  Joseph 
Mossi,  the  same  number  to  J.  D.  Hamilton,  140  to  the 
Garden  Land  Company,  45  to  W.  D.  Jellison,  70  to  J.  H. 
Kelly,  and  35  to  George  N.  Davis,  making  a  total  of 
890  shares.    The  remaining  710  were  to  be  sold  at  par 
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and  the  proceeds  held  by  the  trustee  as  assets  of  the 
Syndicate,  and  used  for  improving  the  lands  and  the 
payment  of  the  indebtedness  against  it,  either  mortgage 
or  otherwise.  It  was  also  agreed  that  the  Syndicate, 
which  was  an  unincorporated  body,  should  be  managed 
by  a  committee  consisting  of  Joseph  Mossi,  J.  D.  Ham- 
ilton, J.  H.  Kelly,  Frank  Brown  and  George  N.  Davis,  a 
majority  of  whom  should  have  full  power  to  act  in  any 
and  all  matters  touching  the  management  of  the  Syndi- 
cate. Plaintiff  Brown  had  no  interest  in  the  Syndicate, 
but  was  serving  gratuitously  along  with  Mossi  and 
Hamilton,  the  principal  owners,  and  the  other  members 
of  the  Syndicate  who  were  their  creditors.  This  sec- 
ond declaration  of  trust  evidencing  the  creation  of  the 
Loamy  Land  Acres  Syndicate  was  executed  on  January 
6, 1912,  contemporaneously  with  the  purchase  by  Brown 
of  the  note  in  question  and  the  advancement  by  him  of 
the  interest  upon  the  other  two  notes.  At  about  the 
same  time  another  selling  agency  was  created,  a  cor- 
poration known  as  the  Brown-Kelly  Land  Company. 
By  this  contract  the  Brown-Kelly  Land  Company  were 
to  undertake  the  building  of  the  dike,  and  the  clearing, 
draining  and  selling  of  the  land,  for  which  they  agreed 
fo  take  in  payment  stock  of  the  Loamy  Land  Acres 
Syndicate  as  shown  by  the  agreement  hereinafter  re- 
ferred to. 

The  venture  was  not  a  financial  success  as  practically 
no  sales  were  made,  and  while  the  Brown-Kelly  Land 
Company  did  a  large  amount  of  diking  and  clearing 
and  took  their  pay  in  the  Syndicate  stock  which  they 
exchanged  for  land  covered  by  a  mortgage,  their  inter- 
est being  finally  foreclosed,  no  money  came  into  the 
Syndicate  or  to  the  Troutdale  Land  Company  so  as  to 
enable  them  to  pay  the  other  two  notes  when  they  be- 
came due.    Li  1912,  the  Brown-Kelly  Land  Company 
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advanced  $999  to  pay  the  interest  on  the  other  two 
notes  held  by  Roth  and  Michel,  and  in  1913,  when  the 
last  note  fell  due  and  they  were  unable  to  meet  either 
the  principal  or  the  interest,  these  foreclosure  proceed- 
ings were  instituted  and  Brown,  being  the  holder  of 
one  of  the  notes,  was  made  a  party  plaintiff  with  the 
holders  of  the  other  two.  In  its  decree  the  court 
divided  the  land  into  two  tracts,  number  one  being  the 
lowland  conveyed  to  the  Merchants'  Savings  &  Trust 
Company,  as  trustee,  and  also  that  part  of  the  land 
reserved  and  now  owned  by  the  Troutdale  Land  Com- 
pany, and  number  two  being  the  highland,  consisting 
of  about  100  acres  which  were  used  for  houses,  bams, 
corrals,  and  dairy  stables.  The  latter  tract  had  not 
been  conveyed  by  the  Troutdale  Land  Company,  but 
was  nevertheless  covered  by  plaintiffs'  mortgage.  It 
is  now  owned  by  defendant  Mossi.  The  defendants 
Troutdale  Land  Company  and  Joseph  Mossi  appeal. 
Affirmed.    Beheabing  Denied. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  M.  Haddock. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  E.  EcUl. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Defendants,  Troutdale  Land  Company  and  Joseph 
Mossi,  contest  the  right  of  plaintiff  Frank  H.  Brown 
to  a  decree  for  the  amount  of  the  first  note  of  $8,428.75, 
with  interest  and  attorney's  fees,  and  for  $1,116.49,  in- 
terest on  the  second  and  third  notes  secured  by  the 
mortgage,  which  sums  were  advanced  by  Brown  to  stay 
an  earlier  foreclosure  of  the  mortgage.  It  is  the  con- 
tention of  these  defendants  that  this  note  and  amount 
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of  interest  was  paid  on  January  6, 1912,  by  the  Syndi- 
cate out  of  a  loan  to  them  by  Brown  and  that  the  note 
was  thereby  extinguished.  On  the  other  hand,  plaintiff 
Brown  claims  to  have  purchased  an  interest  in  the 
notes  and  mortgage  to  the  amount  of  $10,214,  and 
asks  that  the  same  be  foreclosed.  The  claim  of 
these  defendants  is  based  upon  the  new  trust  agree- 
ment of  January  6,  1912,  whereby  the  Syndicate 
assumed  the  Roth-Michel  mortgage.  Plaintiff  Frank 
H.  Brown,  did  not  sign  this  agreement  and  owned  no 
share  in  the  Syndicate  at  that  time.  When  he  furnished 
the  money  to  take  up  the  first  note  and  pay  the  interest 
on  the  other  two,  he  was  in  no  way  bound  to  do  so.  He 
was  not  the  debtor,  and  was  not  liquidating  his  own 
debt.  It  was  agreed  between  plaintiff  Brown  and  the 
other  parties  who  were  about  to  form  the  so-called 
Syndicate  that  if  he  would  arrange  to  take  up  the  note 
and  prevent  a  foreclosure,  then  they  would  pay  him  in 
addition  to  the  rate  provided  for  in  the  mortgage  2  per 
cent  interest  on  the  amount  making  8  per  cent  on  the 
sum  advanced.  In  order  to  evidence  this  agreement  a 
memorandum  or  renewal  note  was  authorized  by  a 
resolution  of  the  Syndicate  to  be  executed  by  George 
N.  Davis,  manager,  for  the  amount  so  advanced  with 
interest  at  8  per  cent.  It  provided  and  the  evidence 
plainly  shows  that  it  was  understood  and  agreed  be- 
tween Brown  and  the  Troutdale  Land  Company,  the 
mortgagor,  that  the  note  should  not  be  canceled.  The 
resolution  recited  that  it  should  be  held  by  Brown  as 
collateral  security  for  the  Syndicate  note.  There  was 
only  one  principal  indebtedness  evidenced  by  these  two 
notes. 

1-4.  The  indorsement  and  transfer  by  a  mortgagee 
of  a  promissory  note  secured  by  a  mortgage  carries 
with  it  the  mortgage  security  without  a  formal  assign- 
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ment  of  the  mortgage :  27  Cyc.  1287 ;  Roberts  v.  Suther- 
lin,  4  Or.  219;  Bamberger  v.  Geiser,  24  Or.  204  (33  Pac. 
609) ;  Barringer  v.  Loder,A7  Or.  223,  224  (81  Pac.  778). 
The  transfer  by  Both  and  Michel  to  Brown  of  the  three 
notes  secured  by  the  mortgage  and  the  interest  on  the 
other  one  of  two  notes,  carried  witii  it  the  pro  rata 
security  of  the  mortgage  securing  the  same:  27  Cyc. 
1289,  and  note;  Sargent  v.  Howe,  21  111.  148;  Walker  v. 
Schreiber,  47  Iowa,  529 ;  Foley  v.  Rose,  123  Mass.  557 ; 
Brown  v.  Delaney,  22  Minn.  349 ;  Johnson  v.  Brown,  31 
N.  H.  405.  Brown  had  an  interest  in  the  subject  of  the 
suit  and  the  relief  to  be  obtained  and  was  properly 
made  a  party  plaintiff  to  foreclose  the  mortgage  in 
which  he  held  an  interest :  Section  393,  L.  0.  L.  The 
mortgage  could  be  foreclosed  as  security  for  the  three 
notes  in  one  suit,  and  there  was  no  error  in  overruling 
the  demurrer  interposed  to  the  complaint  on  account 
of  a  misjoinder  of  parties  or  causes  of  suit. 

5.  After  temporary  arrangements  had  been  made 
as  to  the  Both-Michel  mortgage  Brown  furnished  sev- 
eral thousand  dollars  to  enable  the  Brown-Kelly  Land 
Company  to  clear  and  dike  the  land  and  obtained  for 
the  improvement  certificates  of  shares  in  the  Syndicate 
which  were  exchanged  for  contracts  of  purchase  of  the 
land  subject  to  the  mortgages.  All  rights  conferred 
by  such  contracts  were  subsequent  and  inferior  to  the 
first  and  second  mortgages  and  have  been  foreclosed 
in  this  suit.  Under  such  circumstances  and  according 
to  the  fair  agreement  between  the  Troutdale  Land 
Company  people  and  Brown,  good  conscience  requires 
that  the  lien  of  the  mortgage  should  be  kept  alive 
in  toto.  Mergers  are  not  favored  in  equity.  In  Wat- 
son V.  Dundee,  12  Or.  474  (8  Pac.  548),  Mr.  Justice 
LoBD  said: 
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**It  is  only  in  those  cases  where  it  is  perfectly  indif- 
ferent to  the  party  in  whom  the  interests  had  united 
whether  the  charge  or  term  should  or  should  not  sub- 
sist, that  in  equity  the  term  is  merged.  But  if  the 
owner  has  an  interest  in  keeping  them  distinct,  or  there 
is  an  intervening  right,  there  will  be  no  merger.  *  • 
In  the  absence  then  of  an  express  intention  to  the  con- 
trary, the  intention  to  keep  the  two  estates  separate 
will  be  implied  and  presumed,  when  it  is  for  the  interest 
of  the  party  that  they  should  be  kept  separate.  It  will 
not  do,  then,  as  was  said  by  Elliott,  J.,  to  assume,  as  a 
matter  of  course,  that  there  was  a  merger,  for  there  are 
many  cases  in  which,  in  order  to  prevent  injustice, 
courts  will  not  allow  merger  to  take  place,  although  all 
the  essential  elements  of  a  technical  merger  combine 
in  the  particular  case.'* 

See  Katz  v.  Obenchain,  48  Or.  352  (85  Pac.  617,  120 
Am.  St.  Rep.  821) ;  Fogarty  v.  Hunter,  83  Or.  183  (162 
Pac.  964).  Brown,  however,  obtained  his  right  to  an 
interest  in  the  mortgage  security  not  from  the  Syndi- 
cate but  from  Roth  and  Michel.  He,  therefore,  has  a 
kind  of  partnership  interest  with  the  mortgagees  in  the 
mortgage  and  is  entitled  to  have  the  same  foreclosed. 

6.  Defendants  Troutdale  Land  Company  and  Mossi 
pray  in  their  answer  that  in  any  decree  that  may  be 
entered  ordering  the  sale  of  any  land  described  in  the 
mortgage,  it  be  provided  that  the  tract  of  land  conveyed 
by  the  Troutdale  Land  Company  to  the  defendant  Com- 
merce Trust  and  Savings  Bank  (formerly  the  Mer- 
chants' Savings  &  Trust  Company)  be  sold  first  leav- 
ing the  remainder  of  the  land  covered  by  the  mortgage. 
Tract  No.  1  which  was  first  sold  upon  execution  in- 
cluded a  portion  of  the  land  the  title  to  which  still  re- 
mained in  the  Troutdale  Land  Company,  the  same 
never  having  been  conveyed  to  the  trustee.  The  Trout- 
dale Land  Company  and  Mossi  complain  because  more 
land  was  included  in  the  tract  than  that  conveyed  to 
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the  trustee.  It  appears,  however,  that  the  proceeds  of 
the  sale  of  this  tract  were  insufficient  to  satisfy  the 
judgment  of  plaintiffs  and  the  sale  of  Tract  No.  2  was 
necessitated  and  made ;  therefore,  we  see  no  reason  for 
these  defendants  to  complain  upon  the  ground  that 
there  was  too  much  land  included  in  the  tract  first  sold 
when  in  fact  the  amount  was  not  large  enough  to  sat- 
isfy the  required  demand.  It  does  not  appear  that  the 
land  would  have  sold  to  better  advantage  in  smaller 
tracts.    A  second  sale  should  not  be  ordered. 

7.  The  decree  of  the  lower  court  properly  postponed 
the  lien  of  plaintiff  Brown,  including  the  interest  ad- 
vanced, to  that  of  the  other  plaintiffs  as  to  the  second 
and  third  notes,  and  provided  for  a  large  number  of 
liens  subsequent  to  the  plaintiffs'  mortgage  which  are 
not  directly  involved  upon  this  appeal. 

8.  It  is  claimed  by  counsel  for  Multnomah  County 
that  the  decree  appealed  from  is  erroneous  as  affecting 
some  highway.  No  appeal  was  taken  by  the  county  and 
the  effect  of  the  decree  as  to  this  defendant  cannot  be 
considered  or  changed  upon  this  appeal.  It  follows 
that  the  decree  of  the  lower  court  should  be  affirmed 
and  it  is  so  ordered. 

Affibmbd.    Beheabinq  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  MoCamant  concur. 
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Argued  February  14,  affirmed  February  27,  suitained  on  rehearing 
March  27,  1917. 

BOWLES  V.  GANTENBEIN. 

(163  Pac.  308;  163  Pac.  1163.) 

Landlord  and  Tenant — ^Bights  of  Creditors  of  Tenant— Attachment. 

1.  A  general  creditor  of  a  lessee  cannot  be  restrained  from  en- 
forcing attachment  against  the  leasehold  on  the  theory  that  such  a 
creditor  has  no  right  to  the  profits  of  the  leasehold  until  satisfaction 
of  the  lessor's  claim  for  rent,  in  the  absence  of  allegation  of  insol- 
vency of  lessee,  where  the  property  is  not  in  court,  and  the  landlord 
might,  at  any  time,  re-enter  for  default. 

ON  BEHEABING. 

Landlord  and  Tenant -~B«nt-— Payment  by  Sureties— Bights  Acanlred. 

2.  If  sureties  upon  the  payment  of  arrearages  in  rent  are  subro- 
gated to  the  rights  of  the*  lessor,  they  cannot  follow  the  property  of 
the  lessee  into  the  hands  of  purchasers  for  value  without  notice, 
which  by  Section  301,  L.  O.  L.,  includes  a  creditor  who  has  attached, 
or  against  third  persons  whose  equities  were  acquired  without  objec- 
tion by  such  sureties,  where  there  is  no  showing  of  an  effort  to  get  a 
court  of  equity  to  take  custody  of  the  property  on  the  ground  of  in- 
solvency of  lessee,  or  that  the  lessee  was  not  entitled  to  pledge  the 
lease. 

Landlord  and  Tenant — Dlstiesi    Oommon-Uw  Bemedy. 

3.  If  the  common-law  right  of  distress  exists,  and  sureties  for  rent 
under  a  lease  succeeded  to  it  by  subrogation  on  paying  arrearages  in 
rent,  it  would  not  be  applicable  to  choses  in  action  such  as  a  debt  for 
rent  due  assignee  of  lease  from  the  subtenants,  since  at  common  law 
the  landlord  took  the  property  of  his  delinquent  tenant  into  his  pos- 
session and  held  the  same  as  a  pledge  until  the  rent  was  paid,  and  the 
debt  of  an  undertenant  was  not  capable  of  manual  delivery,  and  hence 
could  not  be  taken  by  distress  as  a  pledge. 

[As  to  distress  for  rent,  see  note  in  15  Am.  Dec.  585.] 

Landlord  and  Tenant — ^Distress — Effect  of  Oamishment. 

4.  The  garnishment  of  a  debt  or  chose  in  action  due  from  subten- 
ants to  the  assignee  of  a  lease  did  not  prejudice  the  right  of  distress, 
if  it  existed. 

Landlord  and  Tenant — ^Attachment  of  Money  Dne  Lessee  from  8abten- 
ants— Priority. 

5.  Where  the  obligation  of  the  assignee  of  a  lease  to  the  assignee 
of  the  original  lessee's  claim  against  it  for  the  agreed  consideration 
for  the  assignment  and  his  obligation  to  the  sureties  who  have  paid 
arrearages  of  rent  were  both  upon  contract,  there  being  nothing  in 
either  claim  to  give  either  a  preference,  the  assignee  of  the  claim  hav- 
ing been  more  diligent  by  seeking  to  enforce  his  claim  by  attachment, 
the  sureties  may  not  restrain  him  from  proceeding  with  the  attach- 
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ment,  Binee,  where  the  equities  are  equal,  the  law  will  prevail,  and  th» 
right  to  attach  inures  to  the  one  who  is  first  in  time  to  the  exclusion 
or  postponement  of  others. 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moobe. 

This  is  a  suit  by  Joseph  R.  Bowles,  Fred  H.  Roth- 
child  and  Frederick  S.  Stanley  against  Calvin  U. 
Gantenbein  to  enjoin  the  prosecution  of  an  action  which 
defendant  instituted  against  the  Willamette  Building  & 
Realty  Company,  an  Oregon  corporation,  and  to  secure 
the  discharge  of  a  levy  of  an  attachment  issued  in  that 
action.  A  demurrer  to  the  complaint  on  the  ground 
inter  alia  that  it  did  not  state  facts  suflBcient  to  consti- 
tute a  cause  of  suit  was  sustained.  The  plaintiffs  de- 
clining further  to  plead  the  suit  was  dismissed,  and 
they  appeal.  Affibmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  John  H.  Hall  and  Mr.  Jesse  Stearns,  with  an  oral 
argument  by  Mr.  Hall. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Logan  d  Smith,  with  an  oral  argument  by 
Mr.  John  F.  Logan. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  court. 

The  material  facts  stated  in  the  complaint  are  to  the 
effect  that  on  September  30, 1910, 1.  N.  Fleischner  and 
others  leased  real  property,  having  a  building  thereon, 
in  Portland,  Oregon,  for  a  term  of  50  years  to  A.  B. 
Widney,  who  agreed  to  pay  as  rent  therefor  $3,000  a 
month  for  the  first  ten  years  and  greater  rates  there- 
after, to  begin  on  or  before  October  1, 1914,  and  speed- 
ily to  complete  on  the  demised  premises,  at  his  own 
expense  of  not  less  than  $350,000,  a  new  6-story  build- 
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ing  with  a  basement  in  lieu  of  an  old  structure  on  the 
land,  and  also  to  pay  the  lessors  all  the  taxes  and  as- 
sessments that  might  be  levied  against  or  imposed 
upon  the  real  property.  For  the  faithful  performance 
of  all  these  conditions,  except  the  erection  of  the  new 
building,  the  lessee  as  principal  and  the  plaintiffs  as 
sureties  executed  to  the  lessors  a  bond  in  the  sum  of 
$75,000.  The  lessee  on  October  17, 1910,  with  the  con- 
sent of  the  lessors  and  of  the  plaintiffs,  assigned  all  his 
interest  in  the  lease  to  the  Willamette  Building  & 
Realty  Company,  which  corporation  promised  in  writ- 
ing to  give  the  assignor  $7,000  of  its  bonds  to  be  issued 
to  raise  a  fund  with  which  to  erect  the  new  building, 
or  at  its  option  to  pay  that  sum  in  money;  the  plain- 
tiffs agreeing  to  remain  liable  for  the  performance  of 
all  the  conditions  specified  in  the  bond.  Owing  to  un- 
foreseen obstacles  the  rents  received  by  the  corporation 
have  been  insufficient  to  pay  the  lessors  the  sums  of 
money  due  them,  and  the  plaintiffs  in  order  to  protect 
their  rights  and  preserve  the  lease  have  been  compelled 
to  advance  from  their  own  funds  $6,434.74  more  than 
has  been  received.  After  the  assignment  of  the  lease 
its  terms  were  so  modified  that  the  time  within  which 
the  new  building  is  to  be  commenced  was  extended  to 
April  1,  1917.  Widney  assigned  his  claim  against  the 
corporation  for  $7,000  to  the  defendant  herein,  who,  on 
May  4,  1915,  commenced  an  action  for  the  recovery  of 
that  sum  with  interest  from  February  1,  1914;  and 
having  caused  to  be  issued  a  writ  of  attachment  he 
garnished  in  the  hands  of  the  subtenants  the  rents  due 
for  March,  April,  and  May,  1915.  The  initiatory  plead- 
ing contains  a  clause  which  reads : 

**The  said  Willamette  Building  &  Realty  Company 
is  and  has  been  at  all  times  since  its  organization  with- 
out assets  or  funds,  except  the  said  lease,  and  the  rents 
received  from  the  subtenants  on  said  premises.*' 
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The  plaintiff's  counsel  invoking  the  rule  announced 
in  the  case  of  Otis  v.  Conway,  114  N.  Y.  13  (20  N.  E. 
628),  where  it  was  held  that  the  creditors  of  an  insol- 
vent lessee  have  no  equitable  claim  to  the  profits  issu- 
ing from  leased  land  until  after  the  landlord's  claim 
for  rent  is  satisfied,  contend  that  the  averments  of  the 
complaint  bring  their  case  within  the  legal  principle  so 
promulgated,  and  this  being  so,  errors  were  committed 
in  sustaining  the  demurrer  and  in  dismissing  the  suit. 
In  the  case  referred  to  the  plaintiffs,  on  January  1, 
1881,  leased  to  Oscar  Strasburger  property  in  the  City 
of  New  York  for  a  term  of  five  years  at  an  annual 
rental  payable  on  the  first  days  of  February,  May, 
August,  and  November.  Strasburger  sublet  a  part  of 
the  premises  and  occupied  the  remainder  until  Septem- 
ber, 1884,  when  he  was  adjudged  a  lunatic  and  his  son 
Albert  was  appointed  his  committee  and  continued  the 
business  in  which  his  father  had  been  engaged  at  the 
same  place  until  November  20,  1884.  Pursuant  to  or- 
ders made  by  the  court  having  charge  of  the  lunatic's 
estate  Albert  paid  to  the  plaintiffs  the  rent  to  February 
1,  1885.  During  that  month  Albert's  resignation  was 
accepted  by  the  proper  court,  which  appointed  in  his 
•  stead  the  defendant,  who  continued  to  act  as  such 
guardian.  Soon  thereafter  a  dispute  arose  as  to  who 
was  entitled  to  the  rents  for  the  year  1885,  whereupon 
it  was  stipulated  by  all  the  interested  parties  that  pend- 
ing the  controversy  the  money  derived  from  that  source 
from  all  but  one  of  the  tenants  should  be  deposited  in 
court  to  await  its  final  order  in  the  cause.  Prior  to 
his  lunacy  Oscar  Strasburger  leased  a  part  of  the  land 
to  Jacob  Godhelp,  who  occupied  the  premises  until 
January  1, 1886,  the  termination  of  the  original  lease. 
By  agreement  of  the  parties  the  rent  received  from  the 
subtenant  was  deposited  in  a  bank  subject  -to  the  final 
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determination  of  the  suit.  The  disposition  of  these  two 
items  of  rent  was  the  question  considered  by  the  court. 
In  deciding  the  case  Mr.  Justice  Bbown  remarks: 

**  We  think  that  the  plaintiff's  claim  to  have  the  God- 
help  rent  paid  to  them  is  well  founded.  The  lunatic's 
estate  is  insolvent,  and  will  pay  but  a  small  percentage 
upon  the  debts  conceded  to  exist  against  it.  Techni- 
cally, rent  is  something  which  a  tenant  renders  out  of 
the  profits  of  the  land  which  he  enjoys.  Equitably,  it 
is  a  charge  upon  the  estate,  and  the  lessee,  in  good  con- 
science, ought  not  to  take  the  profits  thereof  without  a 
due  discharge  of  the  rent.  (Citing  cases.)  The  cred- 
itors of  an  insolvent  lessee  can  have  no  moral  or  equi- 
table claim  to  the  profits  issuing  from  leased  land,  until 
after  the  landlord's  claim  for  rent  is  satisfied." 

The  language  so  employed  should  be  interposed  in 
the  light  of  the  facts  involved.  .  There  the  lunatic's 
estate  was  in  legal  custody  and  under  the  control  of  the 
guardian.  The  court  having  thus  obtained  jurisdiction 
of  the  subject  matter  and  of  the  person  of  the  lunatic 
would  not  allow  the  original  landlords  to  re-enter  so 
long  as  the  rent  reserved  by  the  lease  was  being  paid 
by  the  under-tenant  and  the  money  so  received  was 
held  subject  to  final  judicial  determination.  It  would 
have  been  a  travesty  on  justice  to  have  held  in  that  case, 
that  while  the  landlords  could  be  deprived  of  their 
right  to  declare  a  forfeiture  of  the  lease,  the  rent  to 
which  they  were  entitled  and  which  should  have  been 
paid  to  them  could  be  divided  among  the  general  cred- 
itors of  the  lunatic's  estate.  Any  other  conclusion 
would  have  been  equivalent  to  a  confiscation  of  the 
rents  without  the  landlords'  consent  or  power  to  pre- 
vent the  appropriation  of  their  property  to  a  private 
use,  for  they  could  not,  without  the  consent  of  the 
court,  interfere  with  the  committee's  right  of  posses- 
sion of  the  demised  premises.    Other  decisions  relied 


March,  1917.]         Bowles  v.  Gantenbein.  515 

upon  by  plaintiff's  counsel  are  to  the  same  effect. 
Thus  in  Bredell  v.  Fair  Grounds  Real  Estate  Co.,  95 
Mo.  App.  676  (69  S.  W.  635),  a  receiver  having  been 
appointed  a  like  conclusion  was  reached  as  in  the  pre- 
ceding case.  So  too  in  Riggs  v.  Whitney,  15  Abb.  Pr. 
(N.  Y.)  388,  it  was  held  that  the  rents  which  came  from 
the  under-tenants  of  a  judgment  debtor  into  the  hands 
of  a  receiver  were  not  subject  to  distribution  among 
the  creditors  until  the  claim  of  the  original  landlord 
for  rent  had  been  extinguished.  To  the  same  effect  see 
also  2  Taylor's  Land,  and  Ten.  (9  ed.),  §  659. 

The  complaint  in  the  case  at  bar  does  not  allege  that 
the  corporation,  which  is  the  present  lessee  of  the  real 
property,  is  insolvent.  We  do  not,  however,  rest  our 
decision  on  the  absence  of  such  averment,  though  that 
would  be  sufficient  to  sustain  the  action  of  the  court 
in  its  ruling  upon  the  demurrer  if  the  plaintiffs'  theory 
were  to  prevail.  The  demised  property  is  not  in  the 
custody  of  the  law,  and  this  being  so  there  is  nothing 
to  prevent  the  original  landlords  from  re-entering  the 
premises  for  a  default  in  failing  to  keep  the  covenants 
of  the  lease.  It  is  unnecessary  to  consider  other  ques- 
tions presented  by  counsel  for  the  respective  parties. 

No  error  was  committed  as  alleged,  and  the  decree 
is  affirmed.  Affirmed. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  Bubnett  concur. 

Mb.  Justice  McCamant  taking  no  part  in  the  consid- 
eration of  this  case. 
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Former  opinion  sustained  March  27,  1917. 

On  Petition  fob  Beheabing. 

(163  Pac.  1163.) 

Department  2.     Statement  by  Mb.  Justice  Bubnbtt. 

For  brevity's  sake  in  this  opinion  we  refer  to  the 
original  lessors  as  the  Fleischners ;  and  to  the  present 
tenant,  The  Willamette  Building  &  Realty  Company,  as 
the  company.  It  will  be  remembered  that  the  Fleisch- 
ners leased  certain  realty  to  Widney  with  whom  the 
plaintiflFs  here  gave  their  collateral  bond  to  the  lessors 
agreeing  to  pay  any  sum  of  money  that  he  might  fail 
to  pay  under  the  lease.  With  the  assent  of  the  sure- 
ties and  of  the  Fleischners,  Widney  assigned  the  lease 
to  the  company  on  its  promise  to  issue  to  him  $7,000 
of  first  mortgage  bonds  or  pay  him  that  amount  in 
cash.  The  defendant,  as  assignee  of  Widney 's  claim, 
after  waiting  until  the  expiration  of  the  company's  op- 
tion to  issue  bonds,  which  it  failed  to  exercise,  brought 
action  against  it  to  recover  $7,000  in  money  and  caused 
a  writ  of  attachment  to  issue  garnishing  the  subtenants 
of  the  company.  Claiming  to  have  been  compelled  to 
pay  to  the  Fleischners  $6,434.74  as  arrearages  of  rent 
and  taxes,  the  plaintiffs  bring  this  suit  to  restrain  the 
defendant  from  proceeding  with  his  attachment  until 
they  have  been  fully  reimbursed  for  their  expenditures. 
They  say  that  the  company  is  without  assets  or  funds 
except  the  lease  and  the  rents  received  from  the  sub- 
tenants, which  returns  are  insuflScient  in  amount  to 
meet  the  requirements  of  the  lease.  That  instrument 
provides,  as  plaintiffs  state,  that  the  tenant  may  pledge 
the  same  and  his  leasehold  interest  in  the  property  to 
secure  money  with  which  to  pay  for  a  new  building 
or  to  satisfy  rents  or  other  sums  required  of  him.    The 
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agreement  with  Widney  under  which  the  defendant  is 
claiming  in  his  attachment  action  was  executed  by  the 
company  by  Fred  H.  Rothchild,  as  President,  and  F.  S. 
Stanley,  as  Secretary,  both  of  whom  are  plaintiffs  in 
this  action.  A  demurrer  to  this  complaint  was  sus- 
tained in  the  Circuit  Court  whereupon  the  suit  having 
been  dismissed  on  the  plaintiffs  refusing  to  plead  fur- 
ther, they  appealed. 

FoBMBB  Opinion  Sustained  on  Reheamno. 

Mr.  John  H.  Hall  and  Mr.  Jesse  Stearns,  for  the 
petition. 

Messrs.  Logan  d  Smith,  contra. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

In  an  opinion  by  Mr.  Justice  Moobb,  filed  February 
27, 1917,  the  decision  of  the  Circuit  Court  was  aflSrmed. 
By  their  petition  for  rehearing  the  plaintiffs  contend 
substantially  that  as  against  all  comers  the  landlord  is 
entitled  to  his  rent  and,  until  he  is  satisfied,  no  other 
creditor  of  the  tenant  can  interfere  with  what  is  com- 
ing from  the  subtenants ;  and  further  that  having  paid 
the  arrearages  they  are  subrogated  to  the  rights  of  the 
Fleischners  and  are  entitled,  as  against  the  defendant 
here,  to  realize  upon  what  is  due  to  the  company  from 
its  immediate  subtenants. 

The  plaintiffs  placed  much  reliance  upon  1  Story's 
Eq.  Jur.  (13  ed.),  §  687.  The  learned  author,  treating 
of  equitable  jurisdiction  relating  to  rents,  states  that 
there  is  no  privity  between  the  original  landlord  and 
the  subtenant,  and  that  while  the  goods  of  the  latter 
are  liable  to  be  distrained  for  his  principars  unpaid 
rent,  yet  no  action  would  lie  in  favor  of  the  senior 
lessor  against  the  under-tenant  on  the  covenants  of  the 
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lease  for  want  of  such  privity  of  contract.  However, 
upon  the  supposition  that  the  original  lessee  is  insol- 
vent and  unable  to  pay  the  rent  he  says : 

**  Undoubtedly  there  would  be  no  remedy  at  law. 
But  it  is  understood  that  in  such  a  case  courts  of  equity 
would  relieve  the  lessor  and  would  direct  the  payment 
of  the  rent  to  the  lessor  upon  a  bill  making  the  original 
lessee  and  the  undertenant  parties.  For  if  the  origi- 
nal lessee  were  compelled  to  pay  the  rent,  he  woidd 
have  a  remedy  over  against  the  undertenant.*' 

No  such  case,  however,  is  presented  by  this  com- 
plaint. The  lessors  are  not  here  complaining.  They 
have  realized  upon  their  security  and  their  rent  is  satis- 
fied. Neither  the  tenant  nor  the  subtenant  is  made  a 
party  to  this  suit.  Indeed  it  is  not  a  suit  to  apply  the 
amount  due  from  the  subtenant  in  discharge  of  rent 
due  to  the  first  landlord,  but  is  an  attempt  to  stay  the 
hand  of  a  creditor  of  the  company  who  is  more  diligent 
than  the  plaintiffs. 

In  Section  684c,  of  the  same  volume  of  Story  the  rule 
is  laid  down  thus : 

*'The  general  doctrine  of  courts  of  equity  certainly 
is,  that  where  the  party  entitled  to  rent  has  a  complete 
remedy  at  law,  either  by  an  action  or  by  distress,  no 
suit  will  be  entertained  in  equity  for  his  relief ;  and  the 
cases  in  which  a  suit  in  equity  is  conamonly  entertained 
are  of  the  kind  above  mentioned ;  namely,  such  as  stand 
upon  some  peculiar  equity  between  the  parties,  or 
where  the  remedy  at  law  is  gone  without  laches,  or 
where  it  is  inadequate  or  doubtful.  It  is  not  enough 
to  show  that  the  remedy  in  equity  may  be  more  bene- 
ficial if  the  remedy  at  law  is  complete  and  adequate,  or 
even  to  show  that  the  remedy  at  law  by  distress  is  gone 
if  there  be  no  fraud  or  default  in  the  tenant.'* 

In  Kemp  v.  San  Antonio  Catering  Co.,  118  Mo.  124 
(93  S.  W.  342),  the  plaintiff  was  the  tenant,  sued  for 
an  accounting  with  his  subtenants  and  had  a  receiver 
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appointed  for  the  property.  The  defendants  paid  their 
stipulated  rent  into  court.  The  plaintiff  conceded  it 
was  in  turn  due  to  his  landlord  who  intervened  and 
asked  that  it  be  paid  accordingly.  Equity  having  taken 
custody  of  the  property  and  thus  having  prevented  the 
original  lessor  from  collecting  his  rent  by  garnishment 
of  the  subtenants,  protected  him  and  awarded  him  the 
money  admitted  by  plaintiff  to  be  due,  especially  as  the 
.  accumulation  of  the  fund  depended  upon  the  first  lessor 
not  re-entering  for  the  original  tenant's  default.  In 
other  words,  equity  would  not  seize  upon  and  hold  the 
landlord  with  one  hand  and  rob  him  with  the  other, 
especially  as  he  had  it  in  his  power  to  re-enter  for 
condition  broken  and  thus  destroy  the  only  source  of 
the  fund  in  dispute.  Otis  v.  Conway,  114  N.  Y.  13  (20 
N.  E.  628),  was  a  case  similar  in  the  aspect  that  the 
property  was  in  the  custody  of  an  equity  court  which 
being  true,  that  tribunal  would  administer  the  whole 
question.  Forrest  v.  Dumell,  86  Tex.  647  (26  S.  W. 
481),  cited  in  the  petition  for  rehearing  depends  upon 
a  statute  giving  a  landlord  a  lien  upon  crops  of  what- 
ever tenant  may  be  in  possession  and  forbidding  sub- 
letting without  the  first  lessor's  consent.  Collins  v. 
Whilldin,  3  Phila.  (Pa.)  102,  does  not  disturb  the  prior- 
ity of  a  previous  attachment  but  only  protects  the  sub- 
tenant in  his  payment  to  the  original  lessor  as  against 
a  subsequent  execution.  The  same  is  true  of  Thomp- 
son V.  Commercial  Guano  Co.,  93  Ga.  283  (20  S.  E. 
309).  There  is  no  pretense  in  the  present  complaint 
that  any  equitable  tribunal  has  taken  charge  of  the 
property.  This  feature  alone  would  render  inapplica- 
ble the  precedents  cited  in  support  of  the  petition  for 
rehearing. 

2.  The  plaintiffs  maintain  that  they  are  subrogated 
to  the  rights  of  the  Fleischners  but,  for  all  that,  these 
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sureties  cannot  follow  the  property  of  the  company 
into  the  hands  of  purchasers  for  value  without  notice 
or  assert  their  rights  as  against  execution  creditors  or 
against  third  persons  whose  equities  were  acquired 
without  objection  on  their  part :  37  Cyc.  428.  The  de- 
fendant having  attached,  is  deemed  to  be  a  purchaser 
in  good  faith :  Section  301,  L.  0.  L.  The  plaintiffs  do 
not  impute  to  him  any  notice  of  their  claim.  No  show- 
ing is  made  of  any  effort  to  get  a  court  of  equity  to 
take  custody  of  the  property  on  the  ground  of  the  in- 
solvency of  the  company  or  for  any  other  reason.  It 
is  not  shown  but  that  the  company  of  which  two  of  the 
plaintiffs  are  officers,  might  not  pledge  its  lease  for 
the  erection  of  a  building  or  for  the  payment  of  the  rent 
and  thus  tide  over  a  depression  in  business  so  as  to 
escape  insolvency. 

3, 4.  The  only  remedies  the  Fleischners  had  against 
the  subtenants  whom  the  defendant  had  garnished  were 
this  same  right  to  attach  the  company's  debt  owing 
from  them  or  the  possible  distraint  of  their  goods  as 
at  common  law.  The  right  to  attach  inures  to  the  one 
who  is  first  in  time  to  the  exclusion  or  postponement 
of  plaintiffs  in  subsequent  writs.  We  may  well  doubt 
if  the  common-law  right  of  distress  has  not  fallen  into 
innocuous  desuetude  in  this  state ;  but  even  if  it  exists 
and  conceding  that  by  subrogation  the  plaintiffs  suc- 
ceeded to  it  on  payment  of  the  company's  arrearages, 
yet  it  would  not  be  applicable  to  choses  in  action  as 
for  instance  to  a  mere  debt  for  rent  due  from  the  sub- 
tenant: Davis  V.  Arledge,  3  Hill  Law  (S.  C),  170  (30 
Am.  Dec.  360).  The  reason  of  this  is  that  at  common 
law  the  landlord  took  the  property  of  his  delinquent 
tenant  into  his  possession  and  held  the  same  as  a  pledge 
until  the  rent  was  paid.  The  debt  of  the  under-tenant 
was  not  capable  of  manual  delivery  and  hence  could  not 


March,  1917.]        Bowles  v.  Gantenbein.  521 

be  taken  by  distress  as  a  pledge.  Moreover,  there  is 
nothing  in  the  complaint  before  us  to  show  that  the 
tenants  had  anything  subject  to  distress.  We  infer 
from  the  pleading  that  the  defendant  simply  garnished 
the  debt  or  chose  in  action  due  from  the  subtenants  to 
the  company.  By  this  the  right  of  distress,  even  if  it  is 
in  force  was  not  prejudiced. 

5.  In  brief,  the  defendant  holds  a  contract  debt 
against  the  company.  Its  obligation  to  the  plaintiffs  is 
likewise  upon  contract.  The  two  are  in  the  same  class. 
There  is  nothing  in  either  claim  to  give  one  preference 
over  the  other.  Where  the  equities  are  equal  the  law 
will  prevail.  The  defendant,  being  the  more  diligent  in 
seeking  to  enforce  his  claim,  has  attached  and  there  is 
nothing  in  the  demand  of  the  plaintiffs  to  give  them 
priority  over  him  or  to  stay  his  hand.  For  these  rea- 
sons we  adhere  to  the  former  opinion. 

Apfibmed.    Sustained  on  Rehearing. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Moore  and 
Mb.  Justice  Bean  concur. 

Mb.  Justice  McCamant  took  no  part  in  the  consid- 
eration of  this  case. 
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Argued  Jannarj  31,  affirmed  February  13,  rehearing  denied  Mareh  27, 
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PEOVOOST  V.  CONE.* 

(162  Pac.  1059;  162  Pac.  1060.) 

Municipal  Corporatlona—Obarters— Amendments. 

1.  The  town  -of  Bay  City  was  incorporated  under  a  general  act 
filed  in  the  office  of  the  Secretary  of  State  February  21,  1893  (Section 
3206  et  seq.,  L.  O.  L.).  Section  3224  declares  that  every  ordinance 
shall  be  signed  by  the  mayor  or  passed  over  his  veto,  and  a  copy 
thereof  published  at  least  once  in  a  newspaper  published  in  such  town 
or  city,  or  in  lieu  thereof  shall  be  duly  posted.  The  common  council 
of  the  town,  desiring  to  amend  and  substitute  another  charter,  enacted 
an  ordinance  for  that  purpose  providing  that  it  should  go  into  effect 
upon  its  passage  and  approval  by  the  mayor.  The  ordinance  was  not 
published,  nor  was  a  copy  posted  as  required,  but  at  an  election  held 
under  the  ordinance  the  new  charter  was  adopted  by  the  voters. 
Held,  that  notwithstanding  the  reservation  in  Article  IV,  Section  la, 
of  the  Constitution,  of  the  initiative  and  referendum  power  to  voters 
of  municipalities,  and  the  provision  in  Article  XI,  Section  2,  granting 
to  the  voters  of  every  city  power  to  enact  a  municipal  charter,  the 
new  charter  did  not  go  into  effect,  the  old  law  as  to  publication  re- 
maining effective  untU  repealed,  and  hence  city  taxes  assessed  under 
the  new  charter  could  not  be  collected. 

[As  to  validity  of  statute  conferring  upon  municipality  power 

to  amend  charter  or  adopt  new  one,  see  note  in  Ann.  €a&  19130, 

788.] 

From  Tillamook :  George  E.  Baglet,  Judge. 

Suit  by  W.  L.  Provoost  against  Mary  J.  Cone.  In 
the  lower  court  defendant  secured  a  decree  in  her  favor 
and  plaintiff  appeals.  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  H.  T.  Botts  and  Mr.  E.  J.  Claitssen,  with  an  oral 
argument  by  Mr.  Botts. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Webster  Holmes  and  Mr.  T.  H.  Goyne,  with  an 
oral  argument  by  Mr.  Holmes. 

*0n  power  of  legislature  to  delegate  to  a  municipality  authority  to 
form  or  amend  ita  charter,  tee  note  in  43  Lb  &.  A.  (N.  8.)  339. 

BXPOKTB. 
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Department  2.  Mb.  Justice  Moobb  delivered  the 
opinion  of  the  court. 

This  is  an  appeal  by  the  plaintiff  from  a  decree  dis- 
missing a  suit  instituted  to  foreclose  an  alleged  delin- 
quent tax  certificate.  The  question  involved  is  whether 
the  proceedings  undertaken  to  amend  a  municipal  char- 
ter were  conducted  in  the  manner  prescribed.  The 
town  of  Bay  City  was  incorporated  under  the  pro- 
visions of  a  general  act  of  the  legislative  assembly, 
filed  in  the  office  of  the  Secretary  of  State  February 
21,  1893:  Sections  3206  et  seq.,  L.  0.  L.  Section  3224 
thereof  contains  a  clause  which  reads : 

*' Every  ordinance  shall  be  signed  by  the  mayor,  or 
passed  over  his  veto,  and  attested  by  the  recorder,  and 
a  copy  thereof  published  at  least  once  in  a  newspaper 
published  in  such  city  or  town,  or  in  lieu  of  such  pub- 
lication, three  copies  thereof  shall  be  posted  in  at  least 
three  public  places  therein  before  it  becomes  a  law.*' 

The  common  council  of  that  town,  desiring  to  invoke 
an  exercise  of  the  initiative  power  reserved  to  the 
electors  of  municipalities  by  the  organic  law  of  the 
state,  enacted  ordinance  No.  3,  October  17,  1910,  pro- 
posing to  amend  and  substitute  another  charter,  set- 
ting forth  a  copy  thereof,  whereby  the  name  of  the 
municipality  was  undertaken  to  be  changed  to  that  of 
*'Bay  City.'*  Subdivision  2  of  Section  1  of  article 
VIII  of  the  proposed  amendment  reads : 

**To  levy  taxes,  not  to  exceed  5  mills  on  the  dollar 
per  annum  on  the  taxable  property  within  the  cor- 
porate limits.*' 

The  ordinance  provided  it  should  go  into  effect  upon 
its  passage  and  approval  by  the  mayor,  and  it  was  so 
enacted  and  ratified  on  the  day  stated.  This  ordinance 
was  not  published  in  a  newspaper,  nor  was  a  copy 
thereof  posted  as  required  by  Section  3224,  L.  0.  L. 
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At  a  meeting  of  the  council  held  the  next  day  it  was 
voted  that  an  election  should  be  held  in  the  corporate 
limits  December  20,  1910,  to  determine  whether  or  not 
the  proposed  substitute  for  the  charter  should  become 
the  organic  law  of  the  municipality,  whereupon  the 
recorder  was  directed  to  post  notices  of  the  election, 
and  judges  and  clerks  thereof  were  appointed.  Pur- 
suant to  notice  thereof  an  election  was  held  at  the  time 
specified,  and  it  having  appeared  from  a  canvass  of  the 
votes  so  cast  that  a  majority  thereof  favored  the  adop- 
tion of  the  new  charter  it  was  declared  duly  enacted. 
Based  upon  the  provisions  of  the  substituted  charter 
and  of  ordinances  enacted  in  conformity  therewith, 
there  was  entered  on  the  tax-roll  of  Tillamook 
County  for  the  year  1911,  with  other  exactions,  a 
municipal  tax  of  $11.55  against  the  defendant's  real 
property  in  Bay  City.  She  paid  all  the  general  taxes 
so  levied,  but  upon  refusing  to  discharge  the  municipal 
demand  the  plaintiff  paid  the  same  with  penalty  and 
interest  to  January  12, 1914,  amounting  to  $15.74,  and 
received  a  certificate  of  delinquency  as  evidence 
thereof. 

Ordinance  No.  3  was  first  published  December  29, 
l9ll,  but  this  was  more  than  a  year  after  the  alleged 
adoption  of  the  substituted  charter.  Several  other 
amendments  thereto  were  attempted  to  be  made  where- 
by the  annual  tax  rate  could  be  increased  and  the  pro 
rata  share  thereof  entered  on  the  roll.  In  consequence 
of  the  defendant's  refusal  to  liquidate  the  part  of  the 
municipal  exaction,  the  plaintiff  paid  the  same  and 
now  seeks  by  this  suit  to  foreclose  the  alleged  lien 
given  by  law  to  secure  $42.52  as  the  entire  amount  of 
the  delinquent  taxes,  penalties,  and  interest,  and  to 
have  such  real  property  sold  to  satisfy  that  sum  with 
accruing  costs,  disbursements,  and  expenses. 
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The  cause  being  at  issue  was  tried  and  from  the  evi- 
dence received  the  court  made  findings  of  fact  sub- 
stantially as  here  stated,  and  based  thereon  deduced 
the  conclusion  of  law  that,  since  ordinance  No.  3  was 
never  published  in  a  newspaper  or  posted  as  required, 
the  substituted  charter  was  not  legally  enacted,  and  as 
it  never  had  life,  vitality  could  not  be  infused  into  it 
by  subsequent  amendments,  neither  of  which  was 
effective,  and  thereupon  gave  a  decree  as  hereinbefore 
stated. 

No  escape  from  the  conclusion  so  reached  seems  pos- 
sible, however  much  it  may  be  desired  to  uphold  the 
proceedings  of  the  common  council  and  to  sustain  the 
vote  of  the  electors.  Section  3224,  L.  0.  L.,  which  was 
incorporated  in  and  thus  became  a  part  of  the  original 
charter,  prescribed  the  manner  and  afforded  the 
measure  of  the  power  that  could  have  been  exercised 
in  the  enactment  of  ordinances.  Until  that  section  was 
legally  abrogated  in  the  manner  specified  by  an  exercise 
of  the  initiative  power,  it  was  impossible  to  inaugurate 
an  amendment  of  the  charter  except  by  a  strict  com- 
pliance with  the  mode  pointed  out.  In  Thielke  v.  Al- 
bee,  76  Or.  449  (150  Pac.  854),  it  was  ruled  that  under 
Article  IV,  Section  la,  of  the  Constitution  reserving  to 
the  voters  of  every  municipality  the  initiative  and 
referendum  powers  as  to  all  municipal  legislation,  and 
Article  XI,  Section  2,  thereof,  granting  to  the  voters 
of  every  city  power  to  enact  a  municipal  charter  sub- 
ject to  the  Constitution  and  criminal  laws,  a  common 
council  of  a  city  could  not  initiate  an  ordinance  and 
submit  it  to  a  vote  of  the  people  as  an  initiative  meas- 
ure without  first  enacting  it.  The  decision  in  that  case 
is  controlling  herein.  As  ordinance  No.  3  was  never 
legally  passed  before  it  was  declared  to  be  in  effect 
by  reason  of  the  failure  to  give  the  required  notice,  the 
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substituted  charter  was  never  duly  adopted,  no  valid 
amendment  thereto  was  made,  and  the  taxes  attempted 
to  be  levied  pursuant  thereto  are  void. 

It  follows  that  the  decree  must  be  affirmed,  and  it  is 
so  ordered.  Affibmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Jusncs  Bban  and 
Mr.  Justice  McCamant  concur. 


Denied  March  27,  1917. 

On  Petition  fob  Beheabinq. 

(162  Pac.  1060.) 

Petition  for  rehearing  denied. 

Mr.  H.  T.  Botts  and  Mr.  E.  J.  Glaussen,  for  the  peti- 
tion. 

Mr.  Webster  Holmes  and  Mr.  T.  H.  Ooyne,  contra. 

Department  2.  Mb.  Justice  McCamant  delivered 
the  opinion  of  the  court. 

Plaintiff  contends  in  a  petition  for  a  rehearing  that 
in  the  former  opinion  we  have  overlooked  Section  3239, 
L.  0.  L.  This  section  provides  for  the  approval  of 
ordinances  by  the  mayor  and  declares  that  ^  thereupon, 
unless  otherwise  provided,  such  ordinance  shall  become 
a  law  and  be  of  force  and  effect.**  This  section  and 
Section  3224,  quoted  in  the  former  opinion,  are  both 
parts  of  the  act  of  1893.  On  familiar  principles  of  con- 
struction they  are  to  be  read  together  and  when  they 
are  so  read  it  cannot  be  held  that  Section  3239  nullifies 
the  mandatory  provisions  of  Section  3224.  In  express 
terms  Section  3224  requires  the  ordinance  to  be  pub- 


March,  1917.]  Pbovoost  v.  Conb.  527 

lished  or  posted  ** before  it  becomes  a  law/'  If  we 
were  to  declare  ordinance  No.  3  effective  without  such 
publication  or  posting,  we  would  legislate  judicially. 

It  is  provided  by  Section  3482,  L.  0.  L.,  that  '^amend- 
ments to  any  city  charter  may  be  proposed  and  sub- 
mitted to  the  people  by  the  city  council,  with  or  without 
an  initiative  petition,*'  but  in  the  instant  case  the  city 
council  failed  to  do  so  because  of  the  invalidity  of 
ordinance  No.  3.  Reliance  is  placed  on  a  resolution 
adopted  by  the  council  directing  the  posting  of  notices 
of  the  election  which  ordinance  No.  3  had  undertaken 
to  provide  for.  This  resolution  did  not  submit  the 
proposed  charter  to  the  voters  and  therefore  did  not 
constitute  a  compliance  with  Section  3482,  L.  0.  L. 

It  is  finally  contended  that  the  taxes  on  which  plain- 
tiff relies  can  be  supported  under  the  power  of  taxation 
granted  by  the  enabling  act  of  1893.  The  pleadings  in 
this  case  admit  that  the  taxes  in  question  were  levied 
under  the  authority  of  the  amended  charter.  The  at- 
tempt to  amend  having  proved  abortive,  it  follows 
that  the  taxes  were  levied  without  authority  and  are 
void. 

The  former  opinion  is  adhered  to  and  the  petition  for 
rehearing  is  denied. 

Affibmed.    Behbabinq  Denied. 

Mr.  Chief  Justice  McBbide,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bean  concur. 
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Argued  February  13,  modified  Marcb  fi,  reliearing  denied  Mareli  27, 
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OEEGON-WASHINGTON  B.  &  N.  CO.  v.  SPOKANE 
P.  &  S.  RY.  CO.* 

(163  Pac.  600;  163  Pac.  989.) 

Ballroad»—Terminal»— Authority  to   Extend— Powers  Conferred  by 
Charter. 

1.  A  railroad  eompany  chartered  to  construct  a  line  of  railroad 
from  one  city  to  another  is  empowered  to  extend  its  lines  to  con- 
venient points  within  these  cities.  The  definite  location  by  such  a 
railroad  of  its  terminals  does  not  exhaust  its  charter  powers;  it  may 
extend  its  terminals  from  time  to  time  to  keep  pace  with  the  indus- 
trial expansion  of  the  city. 

[As  to  meaning  of  "locate"  or  'located"  as  applied  to  railroad, 
see  note  in  Ann.  Cas.  1912C,  1309.] 

Ballroadi — Common  User  Clause  in  Ordinance — Constmction— Emi- 
nent Domain — Condemnation  of  Limited  Easement. 

2.  The  common  user  clause  contained  in  the  ordinance  of  a  muni- 
cipal corporation  authorizing  the  bridging  of  a  navigable  river  should 
receive  a  liberal  construction.  Such  common  user  is  available  to  a 
railroad  company  which  desires  the  user  only  for  the  purpose  of 
switching  freight  cars  into  an  industrial  district  remote  from  its  ter- 
minals. A  proceeding  fixing  the  compensation  to  be  paid  for  such 
user  is  analogous  to  a  condemnation  proceeding,  inasmuch  as  the 
rights  of  the  junior  company  are  conditioned  on  the  payment  of  ade- 
quate compensation.  As  a  limited  easement  may  be  condemned,  under 
the  law  of  eminent  domain,  so  a  railroad  company  may  avail  itself 
of  the  common  user  clause  to  secure  a  limited  use  of  the  bridge. 

Ballroads— Use  of  Bridge  Owned  by  Other  Ballroad—- Railroad  Com- 
mission—Presumptions. 

3.  The  presumptions  are  in  favor  of  an  award  by  the  Railroad 
Commission  sitting  as  a  board  of  arbitration  to  determine  what  com- 
pensation a  railroad  which  built  a  bridge  is  entitled  to  for  the  common 
use  of  such  bridge  by  another  road  under  a  common  user  clause  of  the 
city  authorizing  the  building  of  the  bridge. 

Trial — Consent  to  Consideration  of  Testimony. 

4.  Where  defendant  saw  fit  to  go  into  a  certain  subject  in  the  trial 
court,  it  must  be  held  to  have  given  its  consent  to  the  consideration 
by  the  court  of  the  testimony  adduced  on  that  subject. 

Arbitration  and  Award — SeUlng  Aside— Mistake  by  Arbitrators. 

5.  Award  of  arbitrators  should  be  set  aside  whenever  it  appears 
on  the  face  of  the  sward  or  otherwise  by  testimony  properly  received 
in  suit  to  set  the  award  aside  and  does  not  express  their  real  judg- 


*0n  annulling  award  of  arbiters^  see  note  in  47  !•.  B.  A.   (N.  8.) 
445.  RspoaTEa. 
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menty  particularly  where  the  award  involves  compensation  for  a  con- 
tinuing right,  in  which  case  a  mistake,  otherwise  not  remediable,  may 
well  become  a  gross  mistake  vitiating  the  award. 

Ballroads— Use  of  Bridge  Owned  by  Other  Railroad— Award  of  BaU- 
road  Commlaaloners — Suit  to  Set  Aside — ^Evidence. 

6.  In  suit  to  set  aside  an  award  of  the  Bailroad  Commission  sitting 
as  arbitrators  to  determine  the  compensation  of  a  railroad  which  built 
a  bridge  for  its  use  by  another  road,  evidence  held  to  sustain  finding 
that  the  award  so  entirely  disregarded,  mistook  and  misapplied  the 
evidence  introduced  at  the  hearing  before  the  commissioners  as  to  de- 
prive plaintiff  road  of  its  rights  in  the  bridge,  and  of  its  rights  in  the 
ordinance  of  a  city  authorizing  its  building  and  containing  a  common 
user  clause  and  in  the  resolution  and  order  of  the  Secretary  of  War 
authorizing  the  bridge. 

Arbitnttioii  and  Award-^Snlt  to  Set  Aside— Besabmission. 

7.  In  suit  to  set  aside  an  award  of  arbitrators,  in  the  absence  of 
agreement  by  the  parties,  the  court  is  not  authorized  to  resubmit  a 
question  to  the  board  of  arbitrators. 

Bailroads— Use  of  Bridge  Owned  by  Other  Bailroad— Award  of  Ball- 
road  Oonunlasloners-— Suit  to  Set  Aside — Determination  of  Ques- 
tion Arbitrated. 

8.  In  suit  to  set  aside  an  award  of  the  Railroad  Commission  sitting 
as  arbitrators  to  determine  the  compensation  to  which  a  railroad 
which  built  a  bridge  was  entitled  for  its  use  by  another  road,  where 
the  answer  of  such  other  road  asked  general  equitable  relief,  the  court, 
having  set  aside  the  award  as  inadequate,  should  proceed  to  determine 
the  reasonable  compensation  to  be  awarded. 

Ballroads — Charge  for  Common  Use  of  Bridge  Under  Ordinance  by 
Junior  Company. 

9.  A  railroad  company  seeking  a  limited  use  of  a  bridge  built  by 
another  carrier,  pursuant  to  a  port  ordinance  providing  for  common 
user,  should  be  charged  with  a  substantial  part  of  the  annual  interest 
charge  on  the  capital  invested  therein.  Such  junior  company  should 
also  pay  such  part  of  the  annual  charges  for  operating,  maintenance, 
taxes  and  depreciation  as  the  traffic  of  the  junior  company  bears  to 
the  entire  traffic  on  the  bridge. 

Arl^tration  and  Award — Suit  to  Set  Aside — ^Decree — Stipulations. 

10.  Where  the  parties  to  a  suit  to  set  aside  an  award  of  arbitrators 
agreed  before  the  arbitrators  on  stipulations  modifying  the  common- 
law  rules  of  liability  in  the  matter  which  the  arbitration  concerned, 
such  stipulations,  incorporated  in  the  award,  should  be  made  part  of 
the  decree  setting  it  aside  and  correcting  its  errors. 

Ballroads— Charge  for  Use  of  Bridge— Modification  of  Decree. 

11.  A  decree  fixing  the  compensation  to  be  paid  by  a  junior  com- 
pany for  the  use  of  the  senior  company's  bridge,  built  under  an  ordi- 
nance providing  for  common  user,  should  give  leave  to  the  senior 
company  to  apply  for  a  modification  of  the  compensation  in  case  a 
third  company  now  using  the  bridge  should  cease  to  use  it.  Tho 
junior  company  should  have  the  same  right  to  apply  for  a  modifica- 
tion in  case  one  or  more  additional  companies  should  secure  the  right 
to  use  the  bridge. 

SB  Or.- 
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Appeal  and  Exroi^-Diflpofitioii— Bemmnd  to  Take  Further  TMim<my. 

12.  In  such  suit,  where  it  was  extremely  difficult  in  the  condition 
of  the  record  to  appraise  fairlj  the  value  of  the  realty  covered  by 
the  abutments  and  approaches  to  the  bridge,  the  cause  should  be  re- 
manded to  the  trial  court  for  a  hearing  on  the  subject|  both  parties 
to  be  privileged  to  introduce  further  testimony. 

ON  PETITION  FOB  BEHEABING. 

Arbitratioii  and  Award— Suit  to  Set  Aside  Award— AdmiiaiblUty  of 
Evidence— Testimony  Taken  before  Arbitrators. 

13.  In  a  suit  to  set  aside'  an  award  by  arbitrators  on  the  ground 
that  because  of  mistake  the  award  did  not  represent  the  judgment  of 
the  arbitrators,  the  evidence  taken  before  the  arbitrators  is  competent 
and  material. 

Witnesses— Reception  of  Evidence— Bedirect  Examination— Scope  of 
OtOBS-examin&tion. 

14.  Where  defendant,  on  cross-examination  of  a  witness  whose 
direct  examination  was  confined  to  the  identification  of  testimony 
considered  by  arbitrators,  drew  out  testimony  as  to  the  award  and 
what  the  arbitrators  intended  to  decide,  the  cross-examination  justi- 
fied redirect  examination  of  the  witness  on  the  same  subject  and  fore- 
closed any  objection  which  might  otherwise  have  been  urged  to  the 
competency  of  the  evidence. 

Oarriers^Use  of  Bridges— Determination  of  Compensation— Evidence 
— Contract  for  Similar  Use. 

15.  On  proceedings  to  determine  the  compensation  to  be  paid  by 
one  railroad  for  the  use  of  a  bridge  constructed  by  another  under  a 
city  ordinance  requiring  it  to  permit  the  user  on  payment  of  com- 
pensation,^ contracts  fixing  the  terms  under  which  different  railway 
companies  used  bridges  of  others  which  failed  to  show  a  uniform  prac- 
tice in  that  respect  are  immaterial. 

Arbitration  and  Award— Use  of  Railroad  Bridges— Determination  of 
Compensation — ^Evidence— Volume  of  Trafflc 

16.  In  a  suit  to  set  aside  an  award  of  arbitrators  of  compensation 
to  be  paid  by  one  railroad  for  the  use  of  a  bridge  constructed  by  an- 
other, exhibits  showing  the  number  of  cars  switched  by  the  owner 
of  the  bridge  for  the  other  railroad  during  certain  periods,  which 
included  cars  switched  to  a  point  across  the  river  at  which  the  using 
railroad  had  no  terminal  and  covered  the  period  when  it  was  acquir- 
ing its  main  terminal  across  the  river,  and  which  did  not  include 
freight  carried  by  the  using  railroad  in  less  than  carload  lots  and 
team  freight  which  could  not  be  switched,  are  of  no  value  in  showing 
the  volume  of  the  traffic  of  the  using  railroad  across  the  bridge  from 
which  compensation  for  the  use  could  be  determined. 

Caniers— Use  of  Bridges— Compensation— Fixed  Charges. 

17.  A  railroad  owning  a  bridge  which  it  was  required  to  permit 
other  railroads  to  use  is  entitled  to  a  fair  share  of  the  charge  for 
operation  and  maintenance  of  the  bridge  and  of  the  interest  on  the 
investment,  regardless  of  fluctuations  of  railway  traffic,  so  that  the 
fact  that  the  award  of  arbitrators  fixed  an  adequate  charge  for  each 
car  hauled  across  the  bridge  does  not  show  that  the  compensation 
awarded  by  them  was  adequate. 
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ArbitriMon  and  Award— Suit  to  Sot  Aside— Fraud  and  liistake. 

18.  The  rule  that  a  judgment  of  the  chancellor  cannot  be  substi- 
tuted for  that  of  arbitrators  does  not  prevent  courts  of  equity  from 
setting  aside  awards  of  arbitrators  for  fraud  or  mistake. 

Ax1)itration  and  Award-^nit  to  Set  Aside— Evidence— Facte  Sabee- 
gnent  to  Award. 
10.  In  a  suit  to  set  aside  an  award  of  arbitrators  on  the  ground  of 
mistake^  affidavits  showing  facts  subsequent  to  the  award  have  no 
bearing  on  the  question  of  whether  it  should  be  set  aside,  but  may  be 
considered  bj  the  court  at  the  hearing  after  the  award  has  been 
vacated. 

Appeal  and  Error— Behearing^-Matter  not  Argued  on  Original  Hear- 
ing. 

20.  Where  at  the  original  hearing  on  appeal  a  decree  setting  aside 
an  award  bj  arbitrators  was  affirmed  and  compensation  for  the  use  of 
a  railroad  bridge  by  another  railroad  was  determined  by  the  court, 
which  compensation  included  a  requirement  that  the  using  railroad 
should  pay  a  specified  per  cent  of  the  interest  charged  on  the  cost 
of  the  bridge,  on  which  question  there  was  no  argument  in  the  court 
below  or  on  the  original  hearing,  the  original  opinion  will  be  with- 
drawn as  to  that  provision  and  the  cause  remanded  to  the  lower  court 
for  a  hearing  thereon. 

From  Multnomah :  John  P.  KIavanauoh,  Judge. 

Suit  by  the  Oregon- Washington  Eailroad  &  Naviga- 
tion Company  to  set  aside  an  award  by  the  Eailroad 
Commission  sitting  as  a  board  of  arbitration  to  deter- 
mine the  compensation  to  be  paid  plaintiff  by  the 
Spokane,  Portland  &  Seattle  Railway  Company  for 
use  of  a  bridge.  Decree  for  plaintiff,  and  defendant 
appeals.    Decree  modified  and  cause  remanded. 

In  Banc.    Statement  by  Mr.  Justice  McCamant. 

This  is  a  suit  in  equity  brought  by  the  Oregon- Wash- 
ington Railroad  and  Navigation  Company  to  set  aside 
an  award  made  by  the  Railroad  Commission  of  Oregon 
sitting  as  a  board  of  arbitration.  The  award  fixed  the 
compensation  to  be  paid  by  the  defendant  for  the  use  by 
it  of  plaintiff's  railroad  bridge  over  the  Willamette 
River  at  Portland.  The  bridge  was  constructed  under 
the  authority  of  an  ordinance  of  the  Port  of  Portland 
and  of  a  permit  granted  by  the  Secretary  of  War, 
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which  adopted  and  approved  the  conditions  imposed  by 
the  ordinance  of  the  Port  of  Portland.  The  conditions 
contained  in  this  ordinance  which  are  important  for 
the  purposes  of  this  case  are  as  follows : 

*'A11  railroad  companies  using  steam  or  such  other 
motive  power  as  The  Oregon  Railroad  &  Navigation 
Company  may  hereafter  adopt,  desiring  to  use  the  said 
railroad  bridge  and  the  approaches  thereto  shall  have 
and  be  entitled  to  equal  rights  and  privileges  with  The 
Oregon  Railroad  &  Navigation  Company,  its  successors 
or  assigns,  relative  to  the  passage  of  railway  trains  or 
cars  over  the  same,  upon  the  payment  of  a  reasonable 
compensation  for  such  use  to  The  Oregon  Railroad  & 
Navigation  Company,  its  successors  or  assigns,  and 
The  Oregon  Railroad  &  Navigation  Company,  its  suc- 
cessors or  assigns,  shall  upon  the  payment  of  such 
reasonable  compensation  permit  any  and  all  other  such 
railroad  companies  to  use  said  bridge  and  such  ap- 
proaches thereto,  for  the  passage  of  trains  or  cars  over 
the  same,  in  the  same  manner  and  under  the  same  rules 
and  regulations  as  The  Oregon  Railroad  &  Navigation 
Company,  its  successors  and  assigns  may  prescribe  for 
its  own  traflBc  over  the  said  bridge,  and  in  case  the 
said  The  Oregon  Railroad  &  Navigation  Company,  its 
successors  and  assigns,  cannot  agree  with  such  railway 
company  or  companies  as  to  the  amount  of  such  com- 
pensation to  be  paid,  then  and  in  that  event  the  Rail- 
road Commission  of  Oregon  shall  constitute  a  board  to 
determine  what  said  compensation  shall  be,  and  the 
decision  of  a  majority  of  said  commission  upon  said 
question  shall  be  binding  upon  the  parties  thereto,  and 
if  at  any  time  The  Railroad  Conmiission  of  Oregon 
shall  cease  to  exist  and  The  Oregon  Railroad  &  Naviga- 
tion Company,  its  successors  and  assigns  cannot  agree 
with  such  railway  company  or  companies  as  to  the 
amount  of  such  compensation  to  be  paid  the  Judges  of 
the  Circuit  Court  of  the  State  of  Oregon  for  Multnomah 
County  shall  constitute  a  board  to  determine  what  said 
compensation  shall  be,  and  the  decision  of  a  majority 
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of  said  judges  in  the  premises  shall  be  binding  upon  the 
parties  thereto.'* 

The  ordinance  then  proceeds  to  define  what  shall  be 
deemed  to  be  the  approaches  to  the  bridge.  Plaintiff 
formally  accepted  these  conditions  and  built  its  bridge 
pursuant  to  the  franchise  thereby  secured.  It  appears 
that  the  bridge  was  completed  and  open  to  traflfic  Au- 
gust 9,  1912;  that  the  parties  were  unable  to  agree 
on  the  compensation  to  be  paid  by  the  defendant  for  its 
use  of  the  bridge;  and  that  the  defendant  under  date 
of  March  5,  1913,  filed  its  petition  with  the  Railroad 
Comnaission  of  Oregon  praying  for  a  determination  by 
that  body  of  the  compensation  to  be  paid  for  the  use  of 
the  bridge  desired  by  the  defendant.  It  appears  by 
the  record  that  the  defendant's  passenger  terminals 
at  Portland  are  on  the  west  side  of  the  Willamette 
River  and  that  the  situation  is  such  that  the  defend- 
ant has  no  occasion  to  use  the  bridge  in  connection  with 
its  passenger  traffic.  The  defendant,  however,  has  ex- 
pended nearly  two  million  of  dollars  in  the  purchase 
and  improvement  of  property  on  the  east  side  of  the 
Willamette  River  at  Portland,  in  what  is  known  as  the 
East  Portland  Industrial  District.  The  record  shows 
that  there  is  already  a  considerable  volume  of  traffic 
originating  in  and  destined  to  this  district,  and  it  is  the 
expectation  of  the  defendant  that  this  traffic  will  grow. 
It  also  appears  that  the  defendant  has  secured  a  fran- 
chise from  the  City  of  Portland  which  entitles  it  to 
operate  its  trains  on  East  Third  Street,  and  the  record 
suggests  that  plaintiff  and  the  Southern  Pacific  Com- 
pany are  operating  under  similar  franchises  on  East 
Second  and  East  First  Str-eets,  respectively.  The  peti- 
tion of  the  defendant  to  the  Railroad  Commission  of 
Oregon  asked  the  Commission  to  fix  the  compensation  to 
be  paid  by  it,  not  for  a  general  use  of  plaintiff's  bridge 
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for  all  railroad  purposes,  but  only  for  the  switching  of 
freight-cars  thereover.  Issue  was  joined  on  the  allega- 
tions of  the  defendant's  petition.  A  hearing  was  had 
before  the  Eailroad  Commission  and  under  date  of 
July  1, 1913,  the  Commission  made  its  award,  the  essen- 
tial part  of  which  was  as  follows: 

*'That  a  reasonable  compensation  to  be  paid  for  the 
passage  of  freight-cars  and  locomotives,  operated  by 
steam,  over  and  across  the  said  Willamette  Eiver 
bridge  of  the  Oregon- Washington  Railroad  and  Navi- 
gation Company,  including  a  portion  of  the  approaches 
thereto  from  a  connection  on  North  Front  street  on  the 
west  side  of  the  said  river  to  a  point  of  connection  near 
East  Glisan  street  on  the  east  side  of  said  river  is  the 
sum  of  eighty-five  cents  (85c)  per  car,  loaded  or  empty, 
in  either  direction,  and  the  sum  of  one  and  seventy 
hundredths  dollars  ($1.70)  per  locomotive  (including 
tender)  in  either  direction  over  the  draw  of  the  said 
bridge,  provided  that  the  minimum  compensation  for 
the  use  of  said  bridge  and  approaches  shall  be  the 
sum  of  five  hundred  and  no  hundredths  dollars 
($500.00)  per  calendar  month.  *' 

Plaintiff  refused  to  accept  the  award  and  on  August 
7, 1913,  brought  this  suit  to  set  it  aside.  Plaintiff  pre- 
vailed in  the  Circuit  Court  and  the  defendant  prose- 
cutes this  appeal  from  a  decree  setting  aside  the  award. 

Modified  Ain)  Remanded. 
FuBTHEB  Modified  on  Petition  fob  Rehearing  and  Rb- 
heabing  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Carey  d  Kerr,  with  an  oral  argument  by  Mr. 
Charles  H.  Carey. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  William  W.  Cotton,  Mr.  Arthur  C.  Spencer,  Mr. 
Charles  E.  Cochran  and  Mr.  Ralph  E.  Moody,  with  an 
oral  argument  by  Mr.  Cotton. 
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Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

We  desire  to  express  our  obligations  to  counsel 
who  have  appeared  in  this  case  for  the  clarifying  argu- 
ments and  the  able  and  exhaustive  briefs  with  which 
we  have  been  assisted  in  our  investigation  of  the  im- 
portant questions  suggested  by  this  record. 

It  was  formerly  necessary  to  secure  an  act  of  Con- 
gress in  order  to  authorize  a  railroad  company  to 
bridge  a  navigable  stream.  The  policy  of  Congress 
in  adopting  legislation  of  this  character  was  to  require 
the  builder  of  the  bridge  to  permit  the  common  user 
thereof  by  other  railway  companies :  Union  Pacific  Co. 
V.  Chicago,  Rock  Island  &  P.  R.  Co.,  163  U.  S.  583  (41 
L.  Ed.  265, 16  Sup.  Ct.  Rep.  1173) ;  Union  Pacific  R.  Co. 
V.  Mason  City  etc.  R.  Co.,  199  U.  S.  160, 161  (50  L.  Ed. 
134,  26  Sup.  Ct.  Rep.  19).  In  1899  Congress  passed  a 
general  act  on  the  subject  (30  Stats,  at  Large,  1151,  4 
U.  S.  Comp.  Stats.  1913,  §  9971,  6  Fed.  Stats.  Ann.  805), 
giving  general  authority  to  the  Secretary  of  War  and 
to  the  several  states  to  act  in  all  cases  involving  the 
bridging  of  navigable  streams  lying  wholly  within  the 
boundaries  of  one  state.  Pursuant  to  this  statute  and 
the  construction  placed  thereon  by  the  Federal  Su- 
preme Court  in  Montgomery  v.  Portland,  190  U.  S.  89 
(47  L.  Ed.  965,  23  Sup.  Ct.  Rep.  735),  plaintiff  secured 
authority  to  construct  the  bridge  in  question,  subject  to 
certain  conditions,  one  of  which  was  the  common  user 
clause  above  quoted. 

1.  Plaintiff  contends  that  the  defendant  is  not  en- 
titled to  avail  itself  of  the  common  user  clause  in  the 
ordinance  of  the  Port  of  Portland,  because  it  is  not 
authorized  under  its  articles  of  incorporation  to 
operate  between  its  passenger  terminals  on  the  west 
side  of  the  Willamette  River  in  Portland  and  the  in- 
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dustrial  district  of  East  Portland.  The  articles  of 
incorporation  of  the  defendant  have  been  received  in 
evidence.  They  confer  authority,  among  other  things, 
for  the  construction,  maintenance  and  operlation  of  a 
line  of  railway  from  Spokane,  Washington,  to  Port- 
land, Oregon.  It  has  been  frequently  held  that  the 
line  authorized  by  such  a  grant  need  not  terminate  at 
the  boundaries  of  the  terminal  cities,  but  may  extend 
to  convenient  points  within  them:  2  Elliott  on  Rail- 
roads, 927a;  33  Cyc.  122;  Farmers'  Turnpike  Road  v. 
Coventry,  10  Johns.  (N.  Y.)  389;  Mohawk  Bridge  Co. 
V.  Vtica  d  S.  R.  R.  Co.,  6  Paige  Ch.  (N.  Y.)  554;  Mason 
V.  Brooklyn  City  etc.  R.  Co.,  35  Barb.  (N.  Y.)  373,  377; 
Moses  V.  Pittsburgh  etc.  R.  Co.,  21  111.  516;  McCartney 
V.  Chicago  etc.  R.  Co.,  112  111.  611,  626;  Tennessee  <& 
A.  R.  Co.  V.  Adams,  3  Head  (Tenn.),  596,  597;  Way- 
cross  Airline  R.  Co.  v.  Offerman  d  W.  R.  Co.,  109  Ga. 
827,  829  (35  S.  E.  275) ;  Rio  Grande  R.  Co.  v.  Browns- 
ville, 45  Tex.  88,  93.  It  has  also  been  held  that  the 
definite  location  by  a  railroad  company  of  its  terminals 
does  not  deprive  it  of  the  power  to  extend  its  facilities 
into  other  parts  of  the  city ;  Appeal  of  Western  Penn- 
sylvania R.  Co.,  99  Pa.  St.  155,  161.  Any  other  rule 
than  that  announced  in  these  authorities  would  greatly 
hamper  the  development  of  cities,  demanding  as  they 
do  enlarged  terminal  facilities  to  keep  pace  with  their 
industrial  expansion.  The  charters  of  railroad  com- 
panies should  not  be  subjected  to  the  narrow  and 
technical  construction  which  we  must  adopt  in  order 
to  sustain  plaintiff's  contention  on  this  point. 

2.  It  is  next  contended  by  plaintiff  that  the  defendant 
is  not  a  railroad  company  within  the  purview  of  the 
common  user  clause  of  the  ordinance  of  the  Port  of 
Portland.  This  claim  is  based  on  the  fact  that  the 
bridge  and  its  approaches  will  not  constitute  a  part  of 


Mar.  17.]  Oregon- Wash.  etc.  Co.  v.  Spokane  etc.  R.  Co.    537 

the  main  line  of  the  defendant  and  will  not  be  used  by 
its  passenger  trains  or  for  the  carriage  of  mail  and 
express  matter,  which  is  a  traffic  appurtenant  to  the 
carriage  of  passengers,  and  that,  on  the  contrary,  the 
defendant  desires  the  common  user  privilege  solely  for 
the  purpose  of  switching  cars  between  its  established 
terminals  on  the  west  side  of  the  Willamette  in  Port- 
land and  the  trackage  which  it  controls  on  the  east  side 
of  the  river  in  the  same  city. 

It  has  been  held  that  a  common  user  clause,  such  as 
that  involved  in  the  case  at  bar,  is  entitled  to  a  liberal 
construction:  Joy  v.  St.  Louis,  138  U.  S.  1,  38,  50  (34 
L.  Ed.  843,  11  Sup.  Ct.  Eep.  243).  If  we  are  to  give 
a  liberal  construction  to  the  common  user  clause  we 
think  we  must  hold  that  the  defendant  is  entitled  to 
the  benefit  of  its  terms.  The  purpose  in  view  in  in- 
serting a  common  user  clause  in  a  bridge  franchise  is 
twofold.  It  is  important  that  navigation  shall  not  be 
impeded  by  the  construction  of  bridges  over  navigable 
streams  except  as  such  bridges  are  needed,  and  it  is 
also  important  that  public  service  corporations  shall 
not  be  required  to  expend  money  unnecessarily  in  pro- 
viding facilities  for  which  the  public  must  pay  in  the 
form  of  transportation  charges.  The  use  which  the  de- 
fendant desires  to  make  of  the  bridge  in  question  is  a 
legitimate  railroad  use  and  would  probably  have  justi- 
fied the  Secretary  of  War  and  the  Port  of  Portland 
in  granting  the  defendant  a  franchise  for  the  construc- 
tion of  an  additional  bridge  across  the  Willamette 
River.  It  is  much  better  from  every  point  of  view  that 
the  present  bridge  should  be  used  by  both  of  these  par- 
ties. The  equal  rights  and  privileges  relative  to  the 
passage  of  railway  trains  and  cars  over  the  bridge,  pro- 
vided for  in  the  ordinance,  and  for  which  plaintiff  is 
entitled  to  compensation,  are  the  right  to  pass  trains 
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and  cars  thereover  without  discrimination  and  with  the 
same  facility  as  that  under  which  plaintiff  operates  on 
the  bridge.  In  order  to  the  enjoyment  of  these  rights 
and  privileges  it  is  not  necessary  that  defendant  should 
transport  thereover  the  same  number  or  the  same  kind 
of  trains  and  cars  as  plaintiff. 

It  is  true,  as  contended,  that  the  defendant's  right 
to  use  the  bridge  grows  out  of  the  franchise  ordinance 
and  is  not  dependent  on  a  judgment  of  condemnation. 
It  has  been  held  that  the  parties  are  not  entitled  to  a 
trial  by  jury  for  the  purpose  of  fixing  the  compensa- 
tion to  be  paid  in  such  a  case  as  this :  Union  Depot  R. 
Co.  V.  Southern  Ry.  Co.,  105  Mo.  562  (16  S.  W.  920). 
The  proceeding  is  nevertheless  somewhat  analogous  to 
a  condemnation  proceeding.  The  payment  to  the 
senior  company  of  adequate  compensation  is  a  condi- 
tion to  the  exercise  of  the  right  demanded  by  the 
junior  company :  Grand  Avenue  Ry.  Co,  v.  People's  Ry. 
Co.,  132  Mo.  34,  38  (33  S.  W.  472,  475).  It  is  therefore 
pertinent  that  the  courts  have  held  that  in  a  condem- 
nation proceeding  a  limited  easement  may  be  con- 
demned: St  Louis  etc.  R.  Co.  v.  Postal  Tel.  Co.,  173 
m.  508,  535  (51  N.  E.  382).  It  is  also  well  established 
that  the  condemnor  may  by  proper  proceedings  had  in 
the  condemnation  action  limit  the  right  demanded,  with 
a  view  to  the  reduction  of  the  damages  to  be  assessed : 
2  Lewis  on  Eminent  Domain,  1247,  and  note;  Oregon 
Ry.  d  Nav.  Co.  v.  Owsley,  3  Wash.  Ter.  38  (13  Pac. 
186,  188) ;  State  ex  rel.  Kent  Lumber  Co.  v.  Superior 
Court,  46  Wash.  516,  520  (90  Pac.  663) ;  Spokane  Val- 
ley etc.  Co.  V.  Arthur  D.  Jones  £  Co.  53  Wash.  37,  45- 
48  (101  Pac.  515) ;  Tacoma  Eastern  R.  Co.  v.  Smithgall, 
58  Wash.  445,  451  (108  Pac.  1091). 

We  therefore  reach  the  conclusion  that  the  defend- 
ant is  entitled  to  avail  itself  of  the  conmion  user  clause 
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contained  in  the  bridge  franchise  of  plaintiff  for  the 
transportation  over  the  bridge  of  freight-cars  only. 

3.  This  brings  us  to  the  question  of  the  validity  of  the 
award  made  by  the  Railroad  Commissioners.  The  pre- 
sumptions are  in  favor  of  such  an  award:  Garrow  v. 
Nicolai,  24  Or.  76,  84  (32  Pac.  1036).  As  shown  by  the 
above  case  and  by  the  text-books  which  treat  of  the 
subject,  there  are  well-established  principles  determin- 
ing the  circumstances  under  which  an  award  can  be  set 
aside  in  equity.  Has  plaintiff  brought  itself  within  the 
operation  of  these  principles  t 

At  the  inception  of  the  trial  in  the  court  below,  plain- 
tiff called  as  its  witness  Mr.  Clyde  B.  Aitchison,  one  of 
the  members  of  the  Railroad  Commission,  who  partici- 
pated in  the  arbitration  and  the  award.  Plaintiff 
called  this  witness  merely  for  the  purpose  of  identify- 
ing the  testimony  which  was  before  the  arbitrators  and 
on  which  they  acted.  The  defendant  thereupon  pro- 
ceeded further  to  examine  Mm,  over  the  objection  of 
plaintiff,  as  follows : 

*'Q.  As  a  matter  of  fact,  the  Commission  in  making 
this  award  of  reasonable  compensation  allowed  some- 
thing for  profits,  did  it  nott 

**A.  I  do  not  have  the  exact  details  in  mind  of  the 
manner  in  which  the  award  was  made  up.  I  do  re- 
call that  after  considering  items  of  expense  as  best 
we  could  determine,  an  additional  sum  was  estimated 
and  included. 

**Q.  Included  as  profit,  was  it  not,  allowed  to  the 
owner  of  the  bridge  T 

'*A.  Well,  it  was  included  over  and  above  every  item 
of  expense  we  could  figure  on,  and  it  was  going  to  the 
owner  of  the  bridge. 

**Q.  Do  you  remember  what  percentage  it  wast 

**A.  I  do  not,  without  having  access  to  the  papers 
that  were  used  at  the  time.'' 

On  redirect  examination  plaintiff  followed  up  this 
line  of  proof  and  the  witness  testified  as  follows : 
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**A.  All  I  can  say  to  that  is  that  to  the  best  of  our 
ability  w6  considered  every  fragment  of  evidence  that 
was  introduced  by  either  party,  and  gave  it  such  weight 
as  we  thought  proper.  But,  as  far  as  being  able  at 
this  time  to  recall  the  state  of  that  voluminous  record, 
I  cannot,  except  in  a  very  general  way. 

**Q.  Well,  you  said  you  made  an  allowance  of  profit  t 

**A.  I  recall  that.  I  did  not  say  that  it  was  profit. 
I  say  that  after  we  had  figured  out  every  item  of  ex- 
pense that  we  could,  then,  in  order  to  be  certain  that  we 
were  dealing  fairly,  as  we  considered  it,  with  the  par- 
ties, and  had  not  overlooked  anything,  and  to  make  sure 
there  was  a  return,  I  remembered  we  figured  a  return 
on  the  investment,  and  when  we  came  to  deliberate,  we 
added  still  an  additional  amount^  so  you  can  call  it 
profit  or  what  you  please. 

*'Q.  Do  you  mean  to  say  $500  would  make  any  return 
on  the  value  of  this  bridge— $6,000  a  yeart 

*'A.  I  don't  undertake  to  say  anything  about  that 
now.  I  am  simply  telling  you  that  we  passed  on  this 
to  the  best  of  our  ability  from  the  records  that  were 
here,  and  we  intended  to  give  a  profit  and  thought  we 
were  doing  it. 

'*Q.  You  intended  to  make  a  fair  return  on  the  in- 
vestment to  the  owner,  and  something  in  the  way  of 
profit  T 

**A.  Yes,  on  the  theory  on  which  we  made  the 
award.*' 

4.  Tlie  Massachusetts  authorities  hold  that  the  testi- 
mony of  an  arbitrator  is  admissible  for  the  purpose  of 
showing  the  matters  considered  by  the  arbitrators  and 
the  conclusions  reached  by  them  thereon:  Barrows  v. 
Sweet,  143  Mass.  316  (9  N.  E.  665).  There  is  a  line  of 
authority  to  the  contrary,  but  we  do  not  find  it  neces- 
sary to  determine  the  question  suggested  by  these  con- 
flicting cases.  The  defendant  saw  fit  to  go  into  this 
subject  in  the  court  below  and  must  be  held  to  have 
given  its  consent  to  the  consideration  by  the  court  of 
the  testimony  adduced:   Wm.  H.  Low  Estate  Co.  v. 
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Lederer  Realty  Corp.,  35  E.  I.  352  (86  Atl.  881,  882, 
Ann.  Cas.  1916A,  341).  It  will  be  noted  that  Mr. 
Aitchison  spoke  for  the  Commission  and  testified  not 
merely  as  to  matters  which  he  himself  considered  and 
the  conclusions  which  he  himself  reached,  but  rather 
as  to  the  matters  considered  and  determined  by  the  en- 
tire board  of  arbitration.  The  effect  of  his  testimony 
is  that  the  board  intended  to  allow  plaintiff  a  proper 
share  of  the  expenses  involved  in  maintaining  and  op- 
erating the  bridge,  a  return  on  the  capital  invested  by 
plaintiff  in  the  bridge  and  its  appurtenances,  and  a 
further  and  additional  sum  which  the  witness  declined 
to  designate  as  profit.  In  the  case  of  Wm.  H.  Low 
Estate  Co.  v.  Lederer  Realty  Corp.,  35  E.  I.  352  (86 
Atl.  881,  882,  Ann.  Cas.  1916A,  341),  the  court  in  com- 
menting  on  similar  testimony  given  by  arbitrators 
said: 

*'If  it  appears  from  this  testimony  that  the  apprais- 
ers misconceived  their  duty  under  the  submission,  and 
that  this  misconception  led  them  to  an  entirely  erro- 
neous conclusion,  we  cannot  disregard  that  testimony, 
although  it  should  result  in  an  impeachment  of  the 
award.'* 

5.  It  is  well  established  by  the  authorities  that  an 
award  should  be  set  aside  whenever  it  appears  on  the 
face  of  the  award,  or  otherwise  by  testimony  properly 
received,  that  the  award  is  not  the  result  intended  by 
the  arbitrators  and  does  not  express  their  real  judg- 
ment :  Buys  v.  Eberhardt,  3  Mich.  524 ;  Eisenmeyer  v. 
Sauter,  77  111.  515,  517 ;  Boston  Water  Power  Co.  v. 
Gray,  6  Met.  (Mass.)  131,  168,  169;  Barrows  v.  Sweet, 
143  Mass.  316  (9  N.  E.  665);  Consolidated  Water 
Power  Co.  v.  Nash,  109  Wis.  490  (85  N.  Y/.  485,  490) ; 
Adams  v.  New  York  etc.  Ins.  Co.,  85  Iowa,  6,  12  (51 
N.  W.  1149) ;  Conger  v.  James,  2  Swan  (Tenn.),  213, 
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214 ;  Humphreys  v.  Victoria,  5  Dominion  L.  B.  294 ;  5 
C.J.  181;  2  B.  C.  L.  392,  393. 

There  was  no  dispute  in  the  court  below  as  to  the 
testimony  which  was  before  the  arbitrators  and  on 
which  they  acted.  This  testimony  was  transcribed  and 
extended  and  on  proper  identification  was  received  in 
evidence  in  this  case.  Except  as  to  the  value  of  the 
real  estate  occupied  by  the  abutments  and  approaches 
of  the  bridge  there  was  but  little  conflict  in  the  testi- 
mony taken  before  the  arbitrators.  There  are  two 
decks  to  the  bridge,  the  upper  deck  being  adapted  to 
foot  and  vehicle  travel,  and  the  lower  deck  devoted  ex- 
clusively to  railway  service.  The  testimony  of  the  de- 
fendant showed  that  the  cost  of  the  railway  portion 
of  the  bridge  was  $882,980.47;  that  the  approach 
tracks  which  the  defendant  would  of  necessity  use  cost 
$43;960.25.  The  testimony  also  showed  that  the  safe 
and  convenient  operation  of  trains  over  the  bridge 
demanded  the  construction  of  an  interlocking  plant,  at 
a  cost  of  about  $40,000,  and  that  $26,750.80  of  this  sum 
was  properly  chargeable  to  the  tracks  which  the  de- 
fendant would  use.  The  testimony  as  to  the  value  of 
the  real  estate  occupied  by  the  abutments  of  the  bridge 
and  by  the  tracks  leading  thereto  was  very  conflicting 
and  is  in  unsatisfactory  shape.  We  have  examined  it 
with  care  and  given  the  defendant  the  benefit  of  every 
disputed  piece  of  testimony  and  every  inference  legiti- 
mately to  be  drawn  therefrom.  We  do  not  see  how 
this  real  estate  could  be  appraised  at  less  than  $150,000. 
The  arbitrators  may  have  charged  a  part  of  this  valu** 
to  the  upper  deck  of  the  bridge,  but  they  could  not 
have  failed  to  charge  at  least  half  of  it  to  the  portion 
of  the  bridge  used  exclusively  for  railway  traflSc.  The 
total  of  these  investments  of  capital  chargeable  to  the 
railway  portion  of  the  bridge  is  $1,028,691.52.    The 
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legal  rate  of  interest  is  six  per  cent  and  the  interest 
at  that  rate  on  the  capital  invested  in  the  bridge 
amounts  to  $61,721.49  per  annum.  There  were  circum- 
stances presented  to  the  board  which  might  have  led 
them  to  charge  the  defendant  with  interest  at  the  rate  of 
five  per  cent.  On  this  basis  the  annual  interest  charge 
would  be  $51,434.58.  The  testimony  further  showed 
that  the  life  of  the  bridge  would  be  twenty  years  and 
that  it  was  to  be  expected  that  it  would  have  to  be  re- 
newed  or  replaced  at  the  end  of  that  time.  It  further 
appeared  from  the  testimony  that  there  would  be  an 
annual  cost  for  maintenance  of  the  railway  portion  of 
the  bridge,  of  $5,256.06 ;  the  annual  cost  of  operation 
thereof  amounted  to  $7,980 ;  and  that  the  operation  of 
the  interlocking  plant  would  involve  an  additional  con- 
tinuing annual  expenditure  of  $3,720;  and  that  the 
maintenance  of  the  interlocking  plant  would  involve  a 
continuing  annual  expense  of  $960.  The  sum  total  of 
these  expenses  is  $17,916.06.  The  testimony  does  not 
show  the  taxes  annually  charged  against  tiie  bridge, 
but  it  does  appear  that  the  bridge  was  assessed  at 
$457,500.  The  property  is  subject  to  taxation  for  the 
support  of  the  state,  the  county,  the  city,  the  school 
district  and  the  Port  of  Portland.  The  tax  rate  must 
therefore  be  higher  than  that  levied  in  a  part  of  the 
state  without  the  boundaries  of  a  city  and  port  dis- 
trict.   The  tendency  is  for  the  tax  rate  to  increase. 

When  Mr.  Aitchison  testified  that  the  board  intended 
to  allow  to  plaintiff  a  legitimate  and  proper  share  of 
the  above  expenses,  and  also  a  fair  return  on  the  capi- 
tal invested  he  must  of  necessity  have  referred  to  that 
portion  of  the  award  which  charges  the  defendant  with 
a  minimum  payment  of  $500  a  month.  The  fact  that 
the  arbitrators  attached  to  this  award  a  provision  as- 
suring plaintiff  that  its  compensation  should  not  fall 
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below  a  stated  sum  is  proof  that  they  doubted  whether 
the  car  toll  fixed  by  them  would  yield  this  minimum 
compensation.  There  was  no  testimony  before  the  ar- 
bitrators bearing  on  the  number  of  locomotives  and 
cars  of  the  defendant  which  would  use  the  bridge,  and 
there  could  therefore  have  been  no  intelligent  estimate 
of  the  returns  of  plaintiff  from  defendant's  user  of 
the  bridge  except  as  based  on  the  minimum  charge  of 
$6,000  per  year.  If  there  be  deducted  from  this  sum 
any  substantial  amount  to  meet  the  indefinite  sum  re- 
ferred to  as  a  profit  which  was  allowed  by  the  Conmais- 
sion,  it  is  evident  that  the  remainder  would  be  but 
little,  if  any,  in  excess  of  the  defendant's  proper  share 
of  the  expenses  of  maintaining  and  operating  the 
bridge  and  paying  taxes  thereon.  In  the  light  of  the 
uncontradicted  testimony  before  the  arbitrators,  giving 
the  defendant  the  benefit  of  every  question  arising 
thereon  as  to  which  there  could  be  a  dispute,  it  is  ap- 
parent that  the  arbitrators  have  allowed  plaintiff  noth- 
ing, or  practically  nothing,  in  the  way  of  interest  on 
its  investment.  On  the  most  favorable  view  of  the 
record  to  be  taken  from  the  standpoint  of  the  defend- 
ant there  is  a  continuing  annual  charge  growing  out  of 
the  operation  and  depreciation  of  the  bridge,  and  in- 
terest on  the  capital  invested  therein,  amounting  to  at 
least  $90,000,  and  the  award  of  the  arbitrators  assures 
to  plaintiff  only  the  sum  of  $6,000  as  the  price  of  the 
common  user  of  the  bridge  which  was  awarded  the  de- 
fendant. 

Testimony  was  offered  in  the  court  below  to  the  ef- 
fect that  in  twenty  months'  operation  under  the  award 
the  defendant  had  paid  the  plaintiff  the  sum  of  $12,- 
876.15.  This  return  is  equivalent  to  $7,725.60  per  an- 
num, but  little  in  excess  of  the  minimum  provided  for 
by  the  board.    The  lower  court  found : 
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*'Tliat  the  car  tolls  which  the  defendant  is  required 
to  pay  under  the  award  applied  to  the  number  of  cars 
which  the  defendant  will  pass  or  switch  over  said 
bridge,  produces  an  annual  sum  which  is  so  dispro- 
portionate to  a  reasonable  annual  interest  charge  upon 
the  value  of  the  bridge,  and  necessary  operation  and 
maintenance  charges,  as  to  deprive  the  plaintiff  of  any 
compensation  for  the  use  of  the  bridge,  and  that  said 
award  so  entirely  disregards,  mistakes  and  misap- 
plies the  evidence  introduced  at  the  hearing  as  to  de- 
prive the  plaintiff  of  its  rights  in  said  bridge  and  of 
the  rights  in  said  ordinance  and  resolution  and  order 
of  the  Secretary  of  War.'' 

6.  We  are  convinced  that  the  above  finding  is  sub- 
stantially accurate.  The  testimony  of  Mr.  Aitchison 
relieves  us  of  the  unpleasant  necessity  of  holding  that 
this  indefensible  award  represents  the  deliberate  judg- 
ment of  the  arbitrators.  If  we  accept  the  testimony 
of  Mr.  Aitchison,  as  we  are  bound  to  do  on  this  record, 
the  conclusion  is  inevitable  that  by  some  mistake  in 
computation  or  otherwise  the  award  fails  to  express 
the  conclusion  reached  by  the  arbitrators  on  the  sub- 
ject of  compensation  and  it  follows  that  the  lower 
court  did  not  err  in  setting  it  aside.  There  is  a  line  of 
authority  to  the  effect  that  an  award  will  be  set  aside 
for  mistake  of  fact  so  gross  as  to  evidence  partiality 
on  the  part  of  the  arbitrators :  5  C.  J.  182 ;  2  R.  C.  L. 
393;  Rand  v.  Redington,  13  N.  H.  72  (38  Am.  Dec.  475, 
476) ;  Williams  v.  Chicago  etc.  Ry.  Co.,  112  Mo.  463  (20 
S.  W.  631,  34  Am.  St.  Rep.  403,  419,  423).  It  should 
be  remembered  in  connection  with  this  award  that  it 
involved  compensation  for  a  continuing  right.  A  mis- 
take which  would  ordinarily  not  be  relieved  against 
might  well  become  a  gross  mistake  when  multiplied  by 
twenty.  It  is  unnecessary  for  us  to  discuss  the  appli- 
cation of  this  principle  to  the  award,  because  it  is  clear 
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that  the  award  must  be  set  aside  on  the  grounds  above 
stated. 

The  decree  of  the  lower  court  setting  aside  the  award 
is  right  and  is  affirmed.  The  findings,  of  the  lower 
court,  adjudging  that  the  defendant  is  not  entitled  to 
use  the  bridge  for  the  transportation  of  freight-cars 
thereover,  are  set  aside. 

7, 8.  In  the  absence  of  an  agreement  by  the  parties 
the  court  is  not  authorized  to  resubmit  a  question  to  a 
board  of  arbitrators :  5  C.  J.  207 ;  Smith  v.  Smith,  28 
111.  56,  59;  Fitzgerald  v.  Fitzgerald,  Hardin  (3  Ky.), 
227,  235,  237;  In  re  Cuerton,  7  D.  &  E.  774;  16  E.  C.  L. 
321 ;  In  re  Graves,  21  Man.  417,  425.  On  the  other 
hand,  the  defendant's  right  to  use  plaintiff's  bridge  on 
payment  of  reasonable  compensation  should  not  be 
permitted  to  fail  because  the  arbitration  has  not  re- 
sulted in  a  valid  award,  or  because  the  parties  are  un- 
able to  agree :  Central  Trust  Co.  v.  Wahash  etc.  Ry. 
Co,,  29  Fed.  546,  557.  The  answer  of  the  defendant 
asks  for  general  equitable  relief.  We  think,  therefore, 
that  the  court  should  proceed  to  determine  in  this  suit 
the  reasonable  compensation  to  be  awarded  plaintiff: 
Grosvenor  v.  Flint,  20  R.  I.  21,  24  (37  Atl.  304) ;  Cooke 
V.  Miller,  25  R.  I.  92  (54  Atl.  927, 1  Ann.  Cas.  30) ;  Wm. 
H.  Low  Estate  Co.  v.  Lederer  Realty  Corp.,  35  R.  I.  352 
(86  Atl.  881,  884,  885,  Ann.  Cas.  1916A,  341) ;  Coles  v. 
Peck,  96  Ind.  333  (49  Am.  Rep.  161) ;  Riddle  v.  Ram- 
sey, 52  Mo.  153;  Hug  v.  Van  Burkleo,  58  Mo.  202; 
Pretzfelder  v.  Merchants'  Ins.  Co.,  116  N.  C.  491  (21 
S.E.302). 

9.  The  bridge  is  used  by  three  railroad  companies, 
the  parties  to  this  suit  and  the  Southern  Pacific  Com- 
pany. In  view  of  the  fact  that  defendant  desires  the 
use  of  the  bridge  for  freight  traffic  only,  it  should  not 
be  charged  with  one  third  of  the  interest  on  the  in- 
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vestment  and  one  third  of  the  depreciation  charge,  but 
for  the  reasons  outlined  by  Judge  Breweb  in  Central 
Trust  Co.  V.  Wabash  etc.  Ry.  Co.,  29  Fed.  546,  559,  we 
think  the  defendant  should  pay  a  substantial  part  of 
these  charges.  The  evidence  shows  that  the  operation 
of  defendant's  trains  over  the  bridge  will  somewhat 
interfere  with  main  line  traffic  on  plaintiff's  road  and 
on  the  Southern  Pacific.  After  much  consideration  we 
have  concluded  that  defendant's  user  of  the  bridge 
for  freight  traffic  only  should  be  conditioned  on  the 
payment  to  plaintiff  of  twenty  per  cent  of  the  interest 
on  plaintiff's  investment  in  the  bridge  and  its  ap- 
proaches, eliminating  therefrom  so  much  of  the  invest- 
ment as  is  chargeable  to  the  upper  deck  of  the  bridge. 
The  defendant  should  also  pay  such  proportion  of  the 
expenses  of  plaintiff  for  maintenance  and  operation  of 
the  railway  portion  of  the  bridge  and  taxes  thereon  as 
its  traffic  bears  to  the  entire  traffic  on  the  bridge.  De- 
fendant should  pay  a  like  proportion  of  an  annual  de- 
preciation charge  to  be  fixed  in  view  of  the  probable 
life  of  the  bridge.  Interest  should  be  figured  at  the 
legal  rate. 

10,  11.  The  parties  agreed  before  the  arbitrators  on 
certain  stipulations  modifying  the  common-law  rules  of 
liability  in  the  operation  of  the  bridge  and  these  stipu- 
lations which  were  incorporated  in  the  award  should 
be  made  a  part  of  the  decree.  In  case  the  Southern 
Pacific  Company  shall  cease  to  operate  over  the  bridge 
plaintiff  should  have  leave  to  apply  for  a  modification 
of  the  compensation  and  in  case  one  or  more  additional 
railroads  should  secure  the  right  to  operate  thereover 
the  defendant  should  have  a  similar  right  to  apply  for 
such  modification.  Plaintiff's  rules  for  the  operation 
of  the  bridge  should  accord  the  defendant  the  right  to 
transport  freight-cars  thereover  with  the  same  facility 
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as  that  accorded  the  Southern  Pacific  Company  and  to 
plaintiff's  own  traffic. 

12.  There  are  reasons  why  this  compensation  should 
not  be  definitely  determined  by  this  court  at  this  time. 
Plaintiff,  on  the  hearing  in  the  circuit  court,  offered 
some  evidence  additional  to  that  which  had  been  of- 
fered before  the  arbitrators,  bearing  on  the  reasonable- 
ness of  the  compensation.  The  defendant  did  not  elect 
to  offer  any  additional  evidence  on  this  line,  preferring 
to  stand  on  its  claim  that  the  arbitration  judgment  was 
valid  and  binding.  The  record  before  us  is  not  by  any 
means  satisfactory  as  to  the  value  of  the  real  estate 
covered  by  the  abutments  and  approaches  to  the  bridge. 
Some  of  the  witnesses  base  their  estimates  on  square 
feet,  others  of  them  on  river  frontage,  and  others  esti- 
mate the  value  of  the  property  by  the  lot  or  quarter 
block.  It  is  extremely  difficult  in  the  present  condi- 
tion of  the  record  to  compare  the  testimony  of  these 
witnesses,  and  to  appraise  fairly  the  value  of  this  real 
estate.  For  these  reasons  we  think  that  the  cause 
should  be  remanded  to  the  lower  court  for  a  hearing  on 
this  subject,  both  parties  to  be  privileged  to  introduce 
further  testimony  if  they  so  elect. 

The  cause  will  be  remanded  to  the  lower  court  for 
further  proceedings  in  accordance  with  this  opinion. 

Modified  and  Remanded. 
FuETHEB  Modified  on  Petition  foe  Rehearing  and  Rb- 
HEABiNQ  Denied. 
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Modified  and  rehearing  denied  March  27,  1917. 

On  Petition  foe  Reheabing. 

(163  Pac.  989.) 

On  petition  for  rehearing.  Original  opinion  with- 
drawn in  one  particular  and  otherwise  adhered  to. 
Eehearing  denied. 

Messrs.  Carey  <&  Kerr,  for  the  petition. 

Mr.  William  W.  Cotton,  Mr.  Arthur  C.  Spencer,  Mr. 
Charles  E.  Cochran  and  Mr.  Ralph  E.  Moody,  contra. 

In  Banc.  Mb.  Justice  McCamant  delivered  the  opin- 
ion of  the  court. 

13.  The  defendant  in  a  petition  for  rehearing  has  at- 
tacked the  correctness  of  our  conclusions  and  is  en- 
titled to  an  answer  to  the  propositions  discussed  in  its 
petition.  Our  attention  is  directed  to  the  objection  re- 
served by  the  defendant  to  the  admissibility  in  evi- 
dence of  the  testimony  taken  before  the  arbitrators. 
We  are  asked  to  rule  on  this  objection.  It  is  true,  as 
contended,  that  defendant  did  not  waive  this  objection 
by  cross-examining  the  witness  who  identified  it.  We 
think  this  evidence  was  competent  and  material  to  the 
determination  of  the  issues  raised  by  the  pleadings  and 
that  the  lower  court  did  not  err  in  receiving  it:  Thomp- 
son V.  Blanchard,  2  Iowa,  44,  49 ;  Thrasher  v.  Overhy, 
51  Ga.  91;  Bean  v.  Wendell,  20  N.  H.  213,  219. 

14.  The  direct  examination  of  Mr.  Aitchison  was 
confined  to  the  identification  of  the  testimony  which 
was  considered  by  him  and  his  associates.  The  de- 
fendant on  cross-examination  drew  out  testimony  as  to 
the  award  and  what  the  arbitrators  intended  to  decide 


550    Oregon- Wash.  etc.  Co.  v.  Spokane  etc.  R.  Co.    [83  Or. 

thereby.  This  cross-examination  was  beyond  the  scope 
of  the  direct  examination;  it  justified  redirect  exami- 
nation of  the  witness  on  the  same  subject  and  fore- 
closes any  objection  which  might  otherwise  be  urged 
to  the  competency  of  the  evidence :  Willis  v.  Abraham, 
31  Or.  562,565  (51  Pac.  79). 

15.  Complaint  is  made  that  no  notice  was  taken  in 
the  previous  opinion  of  three  contracts  offered  in  evi- 
dence by  the  defendant,  defining  the  terms  under  which 
different  railway  companies  are  operating  over  the 
Northern  Pacific  bridge  at  Kennewick,  Washington, 
defendant's  bridge  across  the  Willamette  at  North 
Portland  and  the  Columbia  River  bridge  at  Vancouver 
owned  jointly  by  defendant  and  the  Northern  Pacific. 
If  it  had  been  shown  that  there  is  a  uniform  practice 
among  railroad  companies  to  determine  in  a  certain 
way  the  compensation  to  be  paid  by  a  junior  company 
for  use  of  the  facilities  of  the  senior  company,  this 
would  have  been  material  as  bearing  on  some  of  the 
questions  discussed  in  our  former  opinion.  But  the 
testimony  fails  to  show  any  such  uniform  practice ;  the 
inference  to  be  drawn  from  this  sort  of  testimony  is 
adverse  to  the  defendant's  contention.  In  the  three 
contracts  above  referred  to  the  junior  company  is 
chargeable  with  such  share  of  the  interest  on  the  invest- 
ment as  its  traffic  bears  to  the  entire  traflSc  carried 
over  the  bridge.  In  the  Vancouver  bridge  contract 
the  plaintiff  is  also  charged  with  the  expense  of  recon- 
structing the  bridge,  in  such  proportion  as  the  plain- 
tiff's traflSc  during  a  five-year  period  bears  to  the  en- 
tire traffic  on  the  bridge  during  the  same  period.  It 
appears  that  plaintiff  offered  to  pay  defendant  a  third 
of  the  interest  charge  on  the  cost  of  the  bridge  when  it 
was  expected  that  three  railroads  would  use  it,  and  a 
fourth  of  this  charge  when  it  was  ascertained  that  four 
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railroads  would  operate  over  it.  At  defendant's  sug- 
gestion the  contract  was  drawn  as  above  and  in  prac- 
tice plaintiff  is  paying  more  than  a  fourth  of  the 
interest  charge. 

The  evidentiary  value  of  the  other  contracts  offered 
by  the  defendant  is  impaired  by  the  circumstance  that 
they  are  contracts  made  by  the  defendant  with  the 
Northern  Pacific  and  the  Great  Northern,  and  the  evi- 
dence shows  that  these  latter  companies  own  the  stock 
of  the  defendant,  share  and  share  alike.  The  contracts 
are  therefore  little  more  than  a  convenient  form  of 
bookkeeping  which  the  common  owners  have  elected  to 
adopt. 

Plaintiff,  on  the  other  hand,  has  offered  in  evidence 
seven  contracts  all  providing  for  the  use  of  railway 
facilities  by  competing  lines,  and  in  all  these  cases  the 
junior  company  makes  a  substantial  contribution  to  the 
charge  for  interest  on  the  investment,  regardless  of  the 
volume  of  its  traffic.  In  most  of  these  cases  the  junior 
company  pays  a  share  of  the  interest  charge  based 
wholly  on  the  number  of  users  and  without  regard  to 
the  relative  volume  of  traffic.  In  one  of  the  contracts, 
that  under  which  the  plaintiff  secures  access  to  a 
traffic-producing  territory  in  West  Seattle  by  use  of 
the  facilities  of  the  Northern  Pacific,  the  conditions  are 
closely  akin  to  those  in  this  case.  All  these  contracts 
have  to  do  with  facilities  in  this  part  of  the  union; 
plaintiff  or  one  of  its  subsidiary  companies  is  a  party 
to  all  of  them  and  some  part  of  the  Hill  system  of 
roads  to  which  defendant  belongs  is  also  a  party  to 
each  of  them. 

16.  The  petition  challenges  the  correctness  of  the 
statement  in  the  opinion  that  there  was  no  evidence 
before  the  arbitrators  bearing  on  the  number  of  de- 
fendant's locomotives  and  cars  which  would  use  the 
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bridge.  We  are  referred  to  Respondent's  Exhibits 
25,  26,  16  and  17.  These  exhibits  were  not  overlooked 
in  preparing  the  former  opmion. 

It  appeared  by  the  testimony  offered  before  the  ar- 
bitrators that  plaintiff  had  put  in  effect  a  tariff  for  the 
switching  of  cars  from  the  west  to  the  east  side  of  the 
Willamette  at  Portland  and  that  a  number  of  defend- 
ant's cars  had  been  so  switched.  Exhibit  16  was  a 
table  showing  that  in  the  two  years  ending  March  31, 
1913,  21,395  cars  had  been' so  switched  by  plaintiff  for 
the  Hill  lines,  of  which  defendant  is  one;  Exhibit  17 
segregated  the  loaded  cars  in  this  list  from  the  empty 
cars  and  segregated  the  loaded  cars  switched  for  de- 
fendant from  the  loaded  cars  switched  for  the  North- 
em  Pacific.  There  was  no  such  segregation  of  the 
empty  cars.  Exhibit  25  was  a  table  showing  the  en- 
gines and  trains  of  plaintiff  and  the  Southern  Pacific 
using  the  bridge  from  May  4,  1912,  to  July  25,  1912. 
Exhibit  26  was  a  table  of  the  Hill  line  cars  switched 
across  the  bridge  from  July,  1912,  to  March,  1913. 
This  table  showed  that  8,780  of  defendant's  carp  had 
been  so  switched  during  this  period.  Some  of  the  cars 
tabulated  in  these  exhibits  had  been  switched  over  the 
bridge  with  which  we  are  concerned  in  this  case,  but 
most  of  them  used*  the  old  bridge  which  it  replaced. 

The  evidence  showed  that  a  large  part  of  the  traffic 
switched  across  the  bridge  was  destined  to  Albina. 
We  are  not  concerned  with  that  traffic  in  this  case  be- 
cause the  defendant  has  no  terminal  in  Albina  and 
could  not  avail  itself  of  a  common  user  of  the  bridge 
to  reach  Albina.  The  testimony  further  shows  that 
the  period  covered  by  these  tabulations  was  the  period 
when  the  defendant  was  acquiring  its  terminal  facili- 
ties in  East  Portland.  Defendant's  expenditures  for 
this  purpose  during  the  two-year  period  covered  by 
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Exhibit  16  exceeded  $1,400,000.  It  has  since  made 
large  additional  expenditures  and  is  now  the  owner  of 
extensive  terminal  facilities  in  East  Portland. 

The  evidence  further  shows  that  the  defendant  was 
unable  to  move  certain  classes  of  its  traffic  under  these 
switching  tariflfs.  Freight  in  less  than  carload  lots 
and  team  freight  could  not  be  so  handled.  We  think  it 
clear  that  these  tabulations  are  no  basis  on  which  to 
figure  the  probable  traffic  of  the  defendant  under  the 
conunon  user  clause  involved  in  this  case,  and  that 
the  arbitrators  could  not  have  come  to  a  different  con- 
clusion. It  appears  upon  the  face  of  the  award  that 
they  were  uncertain  as  to  the  volume  of  the  defend- 
ant's traffic.  The  testimony  in  the  Circuit  Court  shows 
that  the  tabulations  used  before  the  arbitrators  throw 
no  light  on  the  volume  of  defendant's  traffic  under  the 
common  user  clause  because  of  the  large  share  of  de- 
fendant's business  which  is  destined  to  Albina,  which 
is  still  handled  under  plaintiff's  switching  tariff  and 
which  nevertheless  entered  into  these  tabulations. 

In  examining  Mr.  J.  D.  Farrell,  president  of  plain- 
tiff, counsel  for  the  defendant  suggested  that  defend- 
ant's traffic  would  be  possibly  one  tenth  of  the  entire 
use  of  the  bridge.  This  suggestion  was  of  course  not 
evidence,  but  if  it  were  accepted  as  such  it  would  con- 
vincingly prove  the  mistake  in  the  award.  The  annual 
charge  for  operating  and  maintaining  the  bridge  could 
not  have  been  figured  by  the  arbitrators  at  less  than 
$90,000 ;  the  minimum  rental,  to  which  alone  Mr.  Aitchi- 
son's  testimony  is  referable,  was  $6,000.  It  is  ap- 
parent therefore  that  if  the  arbitrators  figured  on  these 
lines  their  award  did  not  insure  to  plaintiff  a  profit 
over  and  above  defendant's  share  of  the  annual  charges 
and  did  not  conform  to  their  decision. 
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17,  The  petition  contains  an  argument  in  defense  of 
the  provision  in  the  award  fixing  the  compensation  at 
eighty-five  cents  a  car.  The  award  fixing  this  car  toll 
might  be  upheld  if  the  minimum  rental  provided  were 
adequate  and  in  conformity  with  the  conclusions  of  the 
arbitrators.  Plaintiff  is  entitled  to  receive  from  every 
carrier  using  its  bridge  a  fair  share  of  the  annual 
charge  for  operation  and  maintenance  and  a  fair  pro- 
portion of  the  interest  on  its  investment.  Plaintiff  is 
entitled  to  be  assured  of  this  revenue  through  all  the 
fluctuations  of  railway  traffic.  Mr.  Aitchison  testifies 
that  the  arbitrators  decided  to  provide  such  return 
and  to  allow  a  profit  besides. 

The  petition  argues  that  the  award  contains  no  mis- 
take, but  the  argument  is  based  wholly  on  the  assump- 
tion that  there  was  evidence  before  the  arbitrators  as 
to  the  volume  of  defendant's  business  which  would 
move  over  the  bridge  under  the  award.  There  being 
no  such  evidence,  the  argument  is  not  convincing. 

18.  A  re-examination  of  the  record  confirms  the  con- 
clusion that  the  award  must  be  set  aside.  The  peti- 
tion for  rehearing  complains  that  we  have  substituted 
*Hhe  judgment  of  the  chancellor"  for  that  of  the  arbi- 
trators. A  long  line  of  authorities  holds  that  this 
should  not  be  done.  What  is  meant  by  these  decisions 
is  that  courts  should  not  set  aside  awards  because  their 
judgment  on  the  matters  submitted  differs  from  that 
of  the  arbitrators.  The  latter  are  usually  empowered 
by  the  agreement  of  submission  to  decide  erroneously 
as  well  as  correctly  and  by  the  terms  of  their  contract 
parties  will  be  held  bound  by  the  award. 

The  same  courts  which  announce  these  doctrines  hold 
that  it  is  the  duty  of  courts  of  equity  to  set  aside  awards 
for  fraud  or  mistake.  One  of  the  best  established 
branches  of  the  jurisdiction  is  that  which  requires  the 
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setting  aside  of  an  award  which  through  mistake  of 
the  arbitrators  fails  to  express  their  real  decision. 
The  duty  is  as  clear  as  that  which  requires  this  court  on 
rehearing  to  correct  an  opinion  which  through  inac- 
curacy of  expression  fails  to  state  the  decision  intended 
to  be  rendered.  A  failure  to  set  aside  the  award  in 
this  case  would  work  manifest  injustice.  It  would  im- 
pose on  plaintiff  for  a  period  of  nearly  twenty  years 
a  measure  of  compensation  for  the  use  of  the  bridge 
which  the  arbitrators  did  not  intend  to  impose. 

Defendant  is  entitled  to  use  the  bridge  for  the  pur- 
pose desired  and  plaintiff  is  entitled  to  reasonable  com- 
pensation for  such  use.  The  award  being  set  aside, 
the  machinery  provided  for  the  determination  of  the 
compensation  has  failed.  It  would  be  a  reproach  to 
the  law  if  the  rights  of  the  parties  should  thereby  lapse. 
It  is  the  province  of  courts  of  equity  to  provide  reme- 
dies in  such  cases  and  it  is  in  this  view  of  the  case 
that  we  have  fixed  a  measure  of  reasonable  compensa- 
tion for  the  use  of  the  bridge  sought  by  the  defendant. 

19.  The  petition  is  supported  by  an  affidavit  setting 
up  the  amounts  paid  by  defendant  during  the  year 
1916  for  use  of  the  bridge,  and  the  number  of  cars 
operating  thereover.  These  facts  can  have  no  bear- 
ing on  the  question  of  whether  the  award  should  be 
set  aside,  but  they  may  be  considered  on  the  hearing 
in  the  Circuit  Court  hereinafter  provided  for. 

20.  Strenuous  objection  is  offered  to  the  provision  in 
our  former  opinion  that  defendant  should  pay  twenty 
per  cent  of  the  interest  charge  on  the  cost  of  the  bridge. 
Plaintiff  cited  a  number  of  authorities  to  the  effect  that 
when  a  court  is  called  on  to  determine  compensation 
for  a  conmaon  user  the  junior  company  will  be  charged 
with  half  the  cost  or  interest  charge  if  but  two  carriers 
are  using  the -facilities,  or  with  one  third  thereof  if 
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there  are  three  users.  This  was  squarely  held  in  Cen- 
tral Trust  Co.  V.  Wabash  etc.  Ry.  Co.,  29  Fed.  546,  a 
case  twice  before  the  Federal  Supreme  Court  under  dif- 
ferent titles :  Joy  v.  St.  Louis,  138  U.  S.  1  (34  L.  Ed.  843, 
11  Sup.  Ct.  Rep.  243),  and  St.  Louis  etc.  R.  Co.  v.  Wa- 
bash R.  Co.,  217  U.  S.  247  (54  L.  Ed.  752,  30  Sup.  Ct. 
Rep.  510.  The  same  principle  is  announced  in  Grand 
Avenue  Ry.  Co.  v.  People's  R.  Co.,  132  Mo.  34  (33  S.  W. 
472);  Grand  Ave.  Ry.  Co.  v.  Citizens'  Ry.  Co.,  148 
Mo.  665  (50  S.  W.  305) ;  Grand  Ave.  Ry.  Co.  v.  Lindell 
Ry.  Co.,  148  Mo.  637  (50  S.  W.  302) ;  Toledo  Consol. 
St.  Ry.  Co.  V.  Toledo  Electric  St.  Ry.  Co.,  6  Ohio  C.  C. 
362;  3  Ohio  C.  D.  493,  511.  The  last  case  is  approved 
and  followed  in  Toledo  Elec.  St.  R.  Co.  v.  Toledo  and 
Maumee  etc.  R.  Co.,  6  Ohio  C.  D.  578.  For  the  reasons 
stated  in  our  former  opinion  we  do  not  think  that  the 
rule  announced  in  these  authorities  should  be  applied 
rigidly  in  this  case,  but  the  above  authorities  should 
be  followed  to  the  extent  of  imposing  on  the  defendant 
a  substantial  share  of  the  capital  charge.  In  the 
Omaha  bridge  cases  the  federal  courts  charged  each 
user  of  the  bridge  an  annual  rental  of  $45,000  without 
investigation  into  the  volume  of  the  traflSc.  As  was 
pointed  out  on  the  argument,  plaintiff  is  chargeable 
with  interest  on  its  investment  in  this  bridge  even 
though  through  flood  or  strike  the  railroads  cease  to 
operate  over  it.  If  defendant  is  to  use  this  facility  in 
order  to  reach  a  traffic-producing  territory  it  should 
bear  a  substantial  portion  of  the  interest  charge  on  the 
capital  invested.  These  are  the  reasons  why  it  seemed 
to  us  that  defendant  should  be  charged  with  twenty  per 
cent  of  the  interest  charge  in  this  case.  The  petition 
makes  the  point  that  there  has  been  no  argument  on  this 
particular  question.  It  may  be  that  argument  could 
throw  further  light  upon  it.     The  question  is  so  im- 
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portant  that  we  are  disposed  to  give  every  opportunity 
to  the  parties  to  present  their  views.  So  much  of  the 
opinion  as  fixes  this  particular  charge  will  therefore  be 
withdrawn  and  the  cause  remanded  to  the  lower  court 
with  instructions  to  hear  argument  and  determine  the 
share  of  the  interest  charge  to  be  imposed  on  defendant 
on  the  principles  announced  in  this  and  the  former  opin- 
ion. In  other  respects  the  former  opinion  is  adhered 
to  and  the  petition  for  rehearing  is  denied. 

Modified  and  Remanded. 
FuBTHEB  Modified  on  Petition  fob  Eeheabinq  and  Eb- 
HEABiNQ  Denied. 


Argaed   January    25,   reversed    and    remanded   March    6,   rehearing 
denied  March  27,  1917. 

ULBEAND  V.  BENNETT.* 

(163  Pac.  445.) 

Piindpal  and  Agent — ^Powers  of  Attorney — Oonatmction. 

1.  A  power  of  attorney  "to  settle  my  claim  for  damages  against" 
certain  persons  does  not  authorize  the  agent  to  disburse  money  for  the 
principal,  and  if  the  agent  does  so,  the  principal  can  recover  as  for 
money  had  and  received. 

[As  to  construction  of  powers  of  attorney  and  whether  limited 
to  property  then  owned  by  the  principal,  see  note  in  35  Am.  St. 
Bep.  593.] 

Principal  and  Agent— Powers  of  Attorney — Oonstniction. 

2.  The  receipt  of  money  by  one  to  the  use  of  another  does  not  of 
itself  empower  the  former  to  apply  the  money  on  a  debt  due  him  from 
the  latter. 

Money  Becelved— Actions    Inatrnctiona. 

3.  Where  money  was  received  by  one  defendant  for  the  use  of 
plaintiff,  another  defendant,  who  participated  in  the  use  of  a  portion 
of  such  money,  was  liable  for  the  improper  disposition  of  that  por- 
tion only. 

*0n  implied  powers  under  power  of  attorney  to  transact  business, 
see  note  in  4  L.  &.  A.  (N.  a)  843.  Bepo£TE&. 
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Fliy0lciaii8  and  Snrgeoni — ^Dnty  of  Phystdans. 

4.  Any  transaction  between  a  physician  and  patient  inuring  to  the 
advantage  of  the  former  will  be  carefully  scrutinized,  and  stricter 
control  over  it  will  be  exercised  than  were  there  no  confidential 
relation. 

Physlciaiis  and  Surgeons — ^Dnty  of  FhysicianA. 

5.  A  physician  is  not  a  guardian  for  his  patient,  and  if  he  merely 
had  knowledge  of  the  action  of  a  third  person  against  whom  the 
patient  seeks  relief  without  participating  in  such  action,  he  is  not 
liable  equally  with  such  third  person. 

Principal  and  Agent— Powers  of  Attorney— Oonstmctlon. 

6.  Where  plaintiff  set  up  a  power  of  attorney  to  settle  his  claim, 
and  alleged  that  the  agent  had  exceeded  the  power,  it  was  valid  in 
so  far  as  its  terms  went,  and  the  plaintiff  could  not  repudiate  it,  and 
at  the  same  time  claim  tne  moneys  received  by  the  defendant  under  it. 

From  Multnomah:  William  N.  Gatens,  Judge. 

This  is  an  action  by  D.  B.  Ulbrand  against  J.  E.  Ben- 
nett and  Alan  Welch  Smith,  in  which  plaintiff  recovered 
judgment  and  Alan  Welch  Smith  alone  appeals. 

Bevebsed  and  Bemanded. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

The  complaint  alleges  in  substance  that  the  defend- 
ants agreed  with  the  plaintiff  about  March  30,  1914, 
that  they  would  receive  from  the  Louis  A.  Hicks  Com- 
pany money  due  by  that  concern  to  the  plaintiff  here, 
safely  keep  the  same  and  pay  it  to  him  on  his  demand. 
Then  follows  this  averment: 

''That  on  or  about  the  30th  day  of  March,  1914,  the 
said  Louis  A.  Hicks  Company,  through  its  oflScers  and 
agents,  did  pay  over  to  said  defendants  and  each  of 
them,  the  full  sum  of  $3,300.00,  which  payment  was 
made  for  and  to  the  use  and  benefit  of  said  D.  B.  Ul- 
brand, the  creditor  of  said  Louis  A.  Hicks  Company, 
as  hereinbefore  set  out,  and  in  accordance  with  the 
agreement  made  by  the  said  defendants  to  hold  and 
safely  keep  the  said  money  to  and  for  the  use  of  said 
D.  B.  Ulbrand,  in  the  said  sum  of  $3,300.00  as  afore- 
said.'* 
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It  is  stated  that  the  plaintiff  demanded  from  the  de- 
fendants and  each  of  them  the  sum  of  $3,300  of  which 
they  have  paid  only  $2,100,  leaving  due  a  balance  of 
$1,200. 

The  answer  interposed  by  the  defendant  Smith  con- 
sisted of  denials  alone.  The  other  defendant  traverses 
everything  in  the  complaint  except  the  corporate  char- 
acter of  the  Hicks  Company  and  the  marital  relation 
between  the  plaintiff  and  his  wife.  AflSrmatively  he 
alleges  that  Ulbrand  received  an  injury  while  in  the 
employment  of  the  Hicks  Company  and 

''that  on  the  26th  day  of  March,  1914,  said  plaintiff 
made,  executed  and  delivered  to  the  defendant  herein, 
a  written  power  of  attorney,  giving  and  granting  unto 
defendant  full  power  and  authority  to  settle,  for  and 
on  behalf  of  plaintiff,  with  the  said  Louis  A.  Hicks 
Company  a  claim  against  said  company  for  damages 
held  by  plaintiff,  and  from  the  amount  received  to 
settle  and  pay  all  bills  contracted  by  plaintiff  on  ac- 
count of  his  said  injuries,  and  to  retain  therefrom  a 
reasonable  (Compensation,  for  himself.'' 

He  goes  on  to  say  in  substance  that  with  the  per- 
sonal approval  of  plaintiff  the  claim  was  settled  for 
$3,300;  that  acting  under  the  power  of  attorney  the 
defendant  Bennett  for  and  on  behalf  of  plaintiff  paid 
out  sundry  bills  as  follows:  To  the  defendant  Smith 
for  medical  services,  $500 ;  The  Pemot  Laboratories, 
$10.00;  Good  Samaritan  Hospital,  $161.15;  and  to  the 
plaintiff  $2,100,  totaling  $2,771.15,  and  with  the  consent 
of  plaintiff  retained  the  balance  of  $528.85  for  his  own 
services  in  making  the  settlement. 

The  reply  denies  the  execution  of  any  power  of  at- 
torney and  especially  one  for  the  purpose  of  paying 
bills  contracted  by  the  plaintiff,  or  to  retain  any  com- 
pensation for  the  defendant  Bennett.  It  also  denies 
on  information  and  belief  that  any  payments  were  made 
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by  Bennett  out  of  the  money  he  collected,  and  admits 
the  receipt  of  $2,100.  It  states  in  substance  that  by 
reason  of  his  sickness  and  the  administration  of  opiates 
to  him  by  the  defendant  Smith,  as  his  physician,  he 
was  unable  to  transact  business  and  did  not  know  tha 
nature  or  quality  of  any  act  he  did  in  reference  to  the 
signing  of  any  instrument;  that  whatever  the  docu- 
ment the  execution  of  which  was  obtained,  it  was 
procured  by  the  overreaching  of  plaintiff  by  the  defend- 
ants, and  that  every  act  and  thing  done  by  the  defend- 
ant Bennett  with  regard  to  plaintiff's  claim  was  done 
without  his  knowledge  or  consent.  The  trial  resulted 
in  a  verdict  and  judgment  against  both  the  defendants 
for  the  sum  of  $1,200.  The  defendant  Smith  alone 
appealed.  Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  S.  Grant. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wilson  T.  Hume. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  testimony  discloses  substantially  the  following 
state  of  facts :  While  in  the  employ  of  the  Hicks  Com- 
pany the  plaintiff  'was  severely  itijured  and  taken  to 
the  Good  Samaritan  Hospital  in  Portland.  The  physi- 
cian who  first  undertook  the  case  was  not  securing 
satisfactory  results.  Bennett  had  known  Ulbrand  for 
many  years,  had  employed  him  in  various  building 
projects  and  they  were  on  friendly  terms.  He  visited 
the  injured  man  at  the  hospital,  took  considerable  in- 
terest in  his  condition  and  volunteered  his  services  in 
undertaking  to  collect  damages  from  the  Hicks  Com- 
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pany  as  compensation  for  the  injury.  He  also  advised 
a  change  of  treatment  and  urged  that  an  X-ray  photo- 
graph be  taken  of  Ulbrand 's  injured  hip.  For  several 
years  the  plaintiff  had  also  known  the  defendant  Smith, 
who  is  a  physician  and  surgeon.  With  the  approval 
of  Ulbrand,  his  son  Lester  requested  Smith  to  visit 
his  father  professionally  and  the  result  was  that  he 
did  so  and  later  took  charge  of  the  case  and  treated 
the  plaintiff  through  several  months.  Smith  is  the 
son-in-law  of  Bennett  and  they  lived  together.  After 
some  negotiations  the  defendant  Bennett  succeeded  in 
getting  the  casualty  company  which  insured  the  Hicks 
Company  to  agree  to  pay  $2,800  and  to  this  the  Hicks 
Company  added  $500,  making  a  total  of  $3,300  gross 
to  be  paid  as  damages.  On  March  26,  1914,  Bennett 
took  from  Ulbrand  a  power  of  attorney  constituting 
the  former  his  true  and  lawful  attorney  '*to  settle  my 
claim  for  damages  against  Louis  A.  Hicks  and  the 
Employers'  Liability  Company.''  The  casualty  com- 
pany was  an  eastern  concern  and  the  papers  in  settle- 
ment of  the  case  came  into  Bennett's  hands  in  the 
form  of  (1)  a  check  of  the  Hicks  Company  payable 
to  the  order  of  Ulbrand  for  $500;  and  (2)  a  voucher 
in  Ulbrand 's  favor  and  against  the  insurance  company 
for  $2,800,  with  his  release  attached.  Bennett  assum- 
ing to  act  for  Ulbrand  under  the  power  of  attorney  al- 
ready noted  indorsed  the  $500  check  in  Ulbrand 's 
name,  cashed  it  and  pocketed  the  proceeds.  He  then 
went  to  his  codef  endant,  suggested  that  he  himself  had 
•no  bank  account,  that  Ulbrand  wanted  his  money  at 
once,  and  requested  Smith  to  take  the  voucher,  deposit 
it  to  the  credit  of  his  own  bank  account,  retain  $500 
for  himself,  and  draw  checks  in  payment  of  the  hospital 
bill  amounting  to  $161.15,  and  in  favor  of  Ulbrand  for 
$2,100.    It  seems  also  that  Smith  drew  a  check  in  favor 
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of  the  laboratory  people  for  $10,  and  after  retaining 
$500  for  himself  checked  ont  the  remainder  to  Bennett. 

1.  We  remember  that  Bennett  bases  his  justification 
in  disbursing  the  money  solely  upon  the  written  power 
of  attorney.  The  language  of  that  document  only 
authorizes  him  to  settle  the  claim  for  damages,  but 
nothing  further.  It  does  not  empower  him  to  disburse 
any  money  on  account  of  Ulbrand.  We  note  also  that 
the  only  defense  interposed  by  Smith  was  a  denial  of 
the  allegations  of  the  complaint.  Under  such  prece- 
dents as  Waite  v.  Willis,  42  Or.  288  (70  Pac.  1034) ; 
Keene  v.  Eldriedge,  47  Or.  179  (82  Pac.  803) ;  Wagener 
V.  United  States  Nat.  Bk.,  63  Or.  299  (127  Pac.  778,  42 
L.  R.  A.  (N.  S.)  1135;  and  Service  Lbr.  Go.  v.  Sumpter 
Vol.  R.  Co.,  67  Or.  63  (135  Pac.  539),  there  is  enough 
in  the  complaint  to  sustain  an  action  for  money  had 
and  received.  In  the  last-named  case  the  rule  is  stated 
thus: 

I* In  an  action  for  money  had  and  received,  it  is  suf- 
ficient to  show  that  by  any  process  which  was  treated 
by  the  parties  as  a  money  transaction,  the  defendant 
has  received  money  or  its  equivalent,  which  in  equity 
and  in  good  conscience  belongs  to  and  should  be  paid 
to  the  plaintiff;  and  this  is  true  although  the  plaintiff 
may  never  have  had  actual  manual  custody  of  the 
specie  in  question.'* 

2.  There  is  no  evidence  that  the  defendants  collab- 
orated together  in  any  way  in  cashing  the  $500  check. 
That  was  accomplished  by  the  action  of  Bennett  with- 
out any  aid  or  assistance  or  advice  from  the  defend- 
ant Smith  so  far  as  the  record  before  us  discloses.  On 
the  other  hand,  the  fact  that  at  the  instance  of  Bennett 
the  defendant  Smith  took  into  his  possession  the 
voucher  drawn  in  favor  of  Ulbrand  and  disposed  of 
the  proceeds  partly  in  his  own  interest  and  partly  for 
the  benefit  of  third  parties  giving  a  portion  only  to 
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Ulbrand  is  evidence  that  the  two  defendants  collab- 
orated in  this  disposition  of  funds  belonging  to  the 
plaintiff.  The  two  acted  together  in  realizing  upon 
the  voucher  to  the  extent  of  $2,800  of  which  Ulbrand 
has  received  only  $2,100.  Smith's  only  defense  is  a 
flat  denial  that  he  had  or  received  any  money  to  the 
use  or  benefit  of  Ulbrand.  He  does  not  plead  any  ex- 
cuse or  justification  for  disbursing  the  money  as  he 
did.  The  receipt  of  money  by  one  to  the  use  of  another 
does  not  of  itself  empower  the  former  to  pay  even  his 
own  debt.  It  may  be  that  if  he  does  retain  an  amount 
sufficient  to  satisfy  his  own  claim  against  the  true 
owner  of  the  money  and  the  latter  sues  to  recover  it 
he  may  in  a  proper  case  interpose  his  own  demand  as 
a  counterclaim  against  the  plaintiff's  action;  but  no 
such  situation  is  present  in  this  case.  It  is  plain,  how- 
ever, that  he  cannot  adjudicate  his  own  claim  or  that 
of  another  and  bind  Ulbrand  without  pleading  some 
right  or  authority  to  do  so. 

3.  It  remains  to  be  seen  whether  the  jury  were  prop- 
erly instructed  in  the  matter.  Complaint  is  made  by 
Smith  of  the  following  instruction : 

**If  you  find  from  the  evidence  that  the  defendant. 
Smith,  received  the  thirty-three  hundred  dollars  re- 
ceived in  settlement  of  the  claim  of  D.  B.  Ulbrand,  for 
damages  and  appropriated  the  sum  of  $500  without 
the  knowledge  or  consent  of  plaintiff,  and  without  there 
being  any  agreement  or  understanding  on  the  part  of 
plaintiff,  to  the  appropriation  of  said  sum,  with  knowl- 
edge of  said  facts  on  his  part,  then  such  appropria- 
tion was  wrongful,  and  your  verdict  must  be  in  favor 
of  plaintiff  and  against  defendant  Smith,  if  he  had  full 
knowledge  of  those  facts." 

This  instruction  is  faulty  in  that  it  does  not  limit 
Smith's  liability  to  the  repayment  of  the  money  or 
representative  thereof  in  the  handling  of  which  he  par- 
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ticipated,  there  being  no  evidence  that  he  had  anything 
to  do  with  more  than  the  $2,800  included  in  the  voucher. 
Again  he  excepts  to  this  instruction: 

**A  physician  occupies  towards  and  with  his  patient, 
a  confidential  and  intimate  trust  relation  and  the  law 
requires  in  all  dealings  between  them  the  utmost  fair- 
ness on  the  part  of  the  physician ;  the  transaction  and 
position  and  condition  of  the  patient  must  have  been 
such  as  to  warrant  the  inference  that  he  had  exercised 
deliberate  judgment  and  had  not  been  imposed  upon 
or  influenced  to  act  in  such  a  way  as  he  would  not  have 
acted  had  he  had  the  free  use  and  exercise  of  his  de- 
liberate judgment ;  if  the  patient  is  weak  mentally  and 
physically  and  the  law  subjects  contracts  made  by 
him  to  strict  examination  and  requires  scrutiny  into 
its  fairness  and  the  fact  that  the  contract  was  made 
under  circumstances  indicating  undue  influence  or  im- 
proper advantage  gives  rise  to  a  presumption  of  fraud 
and  the  burden  rests  upon  a  physician  claiming  the 
benefit  of  a  transaction  had  with  a  patient  mentally 
and  physically  weak,  to  show  the  fairness  of  the  trans- 
action and  that  the  patient  understood  its  nature,  and 
if  the  conveyance  or  writing  appears  unfair  or  there 
are  suspicious  circumstances  surrounding  it  tending 
to  show  that  the  patient  had  been  taken  advantage  of, 
it  will  be  set  aside  and  if  the  physician  had  knowledge 
or  reason  to  believe  that  another  is  using'  or  taking 
advantage  of  his  confidential  relation  with  the  patient 
to  commit  a  fraud  upon  the  patient  or  to  use  undue 
influence  over  the  patient  or  take  an  unfair  advantage 
of  him  in  procuring  him  to  sign  a  writing  or  contract  or 
consent  to  a  transaction  without  full  and  free  use  of  his 
deliberate  judgment  or  full  understanding  of  the  nature 
of  the  instrument  or  transaction  and  stands  by  and 
acquiesces  in  the  acts  and  doings  of  the  third  party 
without  taking  steps  to  advise  or  protect  his  patient, 
he  becomes  a  party  to  the  def  raudulent  transaction  and 
is  equally  responsible  with  the  third  party  and  cannot 
claim  any  benefit  for  himself  from  such  instrument  or 
transaction,  and  in  this  case  if  you  find  from  the  evi- 
dence that  the  defendant,  Bennelt,  exercised  undue  in- 
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fluence  or  took  an  unfair  advantage  of  plaintiff,  D.  B. 
Ulbrand,  by  reason  of  the  confidential  relation  existing 
between  defendant  Smith,  and  said  Ulbrand  and  over- 
reached him  and  procured  the  signature  under  cir- 
cumstances making  the  transaction  a  fraud  upon  Ul- 
brand, as  I  have  instructed  you  and  you  find  from  the 
evidence  that  defendant  Smith  stood  by,  consented  to 
or  acquiesced  in  the  acts  of  Bennett  without  advising 
Ulbrand  or  taking  steps  to  protect  him  from  the  fraud, 
then  I  charge  you  that  defendant  Smith  is  equally  re- 
sponsible with  the  defendant,  and  the  whole  transac- 
tion should  be  set  aside  and  neither  defendant  should 
be  permitted  to  claim  or  retain  any  advantage  by  rea- 
son thereof. '* 

4, 5.  It  is  undoubtedly  the  rule  that  any  transaction 
between  a  physician  and  patient  inuring  to  the  ad- 
vantage of  the  former  will  be  carefully  scrutinized  and 
stricter  control  over  it  will  be  exercised  than  in  cases 
where  no  such  confidential  relation  exists  between  the 
parties.  The  precept,  however,  does  not  go  so  far  as 
to  constitute  a  medical  man  a  guardian  for  his  patient 
and  it  is  not  enough  to  say  that  he  merely  had  knowl- 
edge of  the  action  of  a  third  party  against  whom  the 
patient  seeks  relief  without  showing  also  that  the  physi- 
cian participated  in  such  action.  In  this  respect  the 
instruction  last  quoted  exceeds  the  proper  limits  and 
was  erroneous  to  the  hurt  of  Smith. 

6.  It  is  not  perceived  how  in  this  action  the  plaintiff 
can  repudiate  the  power  of  attorney  in  the  form  in 
which  it  appears  in  the  record  and  at  the  same  time 
charge  the  defendants  with  the  money  collected  by  vir- 
tue thereof.  He  is  entitled  to  construe  it  according  to 
its  terms  which  do  not  empower  the  defendants  or 
either  of  them  to  expend  moneys  on  his  account.  As 
we  understand  the  charge  the  trial  court,  whose  duty 
it  is  to  construe  writings,  properly  instructed  the  jury 
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that  the  instrmnent  in  question  gave  Bennett  authority 
to  collect  money  but  not  to  disburse  it. 

The  power  of  attorney  stands  for  what  it  is  worth, 
namely,  the  right  to  settle  the  claim.  So  far  as  this 
action  is  concerned  the  plaintiff  is  bound  by  that  set- 
tlement with  the  Hicks  Company  and  its  insurer  be- 
cause he  relies  upon  it  for  the  purpose  of  tracing  the 
money  into  the  hands  of  the  defendants.  The  defend- 
ant Bennett,  indeed,  averred  Ulbrand's  sanction  to 
him  not  only  to  collect  the  money  but  also  to  disburse 
it,  and  as  meeting  the  latter  feature  the  plaintiff 
was  entitled  to  attack  the  alleged  instrument  on  the 
ground  that  he  was  enfeebled  by  sickness,  as  alleged 
in  his  reply,  to  such  an  extent  as  to  be  unable  to  under- 
stand or  comprehend  the  execution  of  the  instrument. 
But  so  far  as  the  case  is  concerned  thus  far,  the  power 
of  attorney  justifies  the  very  act  upon  which  the  plain- 
tiff counts  in  charging  the  defendants  with  having  re- 
ceived the  money.  Other  errors  are  alleged  but  it  is 
deemed  unnecessary  to  consider  them,  but  for  the  mis- 
takes of  instruction  mentioned,  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  pro- 
ceedings. Bevebsed  and  Remanded. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Habbis  and 
Mb.  Justice  McCamant  concur. 
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Argued  March  21,  affirmed  March  27,  1917. 

VAN  OKSDOL  v.  HUTCHCROFT.* 

(163  Pac.   978.) 

Tdal— -Instrnctloiuh— Issaes. 

1.  In  broker's  action  for  commission  on  exchange  of  stock  of  goods, 
although  the  complaint  alleged  sale  of  personalty  only,  it  was  proper 
to  submit  to  jury  question  whether  sale  of  stock  included  realty  on 
which  the  building  was  situated  as  embracing  the  defendant's  theory 
of  the  case  as  averred  by  the  answer. 

Appeal  and  Error — Scope  of  Beview— Presumptions. 

2.  Where  the  bill  of  exceptions  does  not  contain  any  of  the  testi- 
mony, it  will  be  presumed  that  evidence  was  received  authorizing  the 
instructions  given. 

Ftaods,   Statute   of  —  Actions  —  Instructions  —  Broker's  Oonunission 
Contract — "Store.** 

3.  Where  a  broker  in  action  on  an  oral  agreement  for  commissions 
alleged  that  he  sold  a  store,  the  word  "store,"  as  used  on  the  Pacific 
Coast,  meaning  a  building  in  which  goods,  wares  and  merchandise  are 
kept  for  sale,  and  he  did  not  aver  that  the  store  was  not  part  of  the 
real  estate,  an  instruction  that  a  contract  for  sale  of  realty  must  be  in 
writing  was  warranted  by  the  pleading. 

[As  to  legal  meaning  of  "store,"  see  note  in  Ana  Oas.  1913E, 
1125.] 

From  Yamhill :  Habry  H.  Belt,  Judge. 

Action  by  T.  L.  Van  Orsdol  against  R.  J.  Hutchcroft 
to  recover  commission  alleged  to  be  due  on  a  real  estate 
deal.  From  a  verdict  for  the  defendant,  plaintiff  ap- 
peals. Affirmed. 

Department  2.    Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  to  recover  an  alleged  commission 
for  negotiating  an  exchange  of  property.  The  com- 
plaint charges  substantially  that  at  all  the  times  stated 
therein  the  plaintiff  was  a  real  estate  broker;  that  in 
February,  1915,  the  defendant  was  the  owner  of  a 


'Authorities  passing  on  the  question  of  necessity  that  authority 
of  agent  to  purchase  or  sell  real  property  be  in  writing  to  enable  him 
to  recover  compensation  for  his  services,  see  notes  in  9  I*.  B.  A.  (K.  8.) 
129,  Bkfobtke. 
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store  and  stock  of  goods,  which  he  desired  to  sell  or 
exchange,  and  for  that  purpose  engaged  the  plaintiff 
to  procure  a  purchaser  thereof,  or  a  person  who  would 
exchange  property  therefor ;  that  pursuant  to  such  em- 
ployment the  plaintiff  secured  K.  S.  Parrott,  with 
whom  the  defendant  effected  a  trade  of  his  property 
at  a  value  of  $7,000 ;  that  in  consummating  such  ex- 
change the  plaintiff  was  the  procuring  cause,  and  that 
the  reasonable  value  of  the  services  which  he  thus  ren- 
dered is  $200,  no  part  of  which  has  been  paid. 

The  answer  denies  some  of  the  averments  of  the 
complaint,  admits  others,  and  for  a  further  defense 
alleges,  in  effect,  that  at  the  time  stated  the  defendant 
was  the  owner  of  the  stock  of  goods  and  of  the  store 
referred  to,  together  with  the  fixtures  therein,  and  also 
the  o(mer  in  fee  and  in  possession  of  the  real  property 
of  which  the  store  formed  a  part  and  upon  which  it  was 
built;  that  the  defendant  desired  to  exchange  such 
goods,  store,  fixtures,  and  real  property  as  an  entirety 
for  other  land  of  equal  value ;  that  in  February,  1915, 
he  exchanged  such  property  as  a  whole  with  K.  S.  Par- 
rott for  realty  then  belonging  to  him  and  other  lands 
owned  by  John  Loop,  all  of  which  was  traded  as  an 
entire  contract ;  that  such  exchange  is  the  same  sale  of 
the  store  and  stock  of  goods  referred  to  in  this  com- 
plaint herein ;  that  the  defendant  did  not  enter  into  any 
written  contract  of  employment  with  the  plaintiff  to 
procure  a  purchaser  of  such  property,  or  any  part  of 
it,  as  required  by  Section  808,  L.  0.  L. ;  and  that  the 
agreement  mentioned  in  the  complaint  was  not  in  writ- 
ing, nor  was  any  note  or  memorandum  thereof  sub- 
scribed by  the  defendant  or  by  his  authorized  agent. 

The  reply  controverted  the  allegations  of  new  mat- 
ter in  the  answer,  whereupon  the  cause  was  tried  re- 
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salting  in  a  judgment  for  the  defendant,  and  plaintiff 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Holmes  &  Pearce,  with  an  oral  argument  by 
Mr.  Webster  Holmes. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  McCain,  Vinton  &  Burdett,  with  oral  argu- 
ments by  Mr.  W.  T.  Vinton  and  Mr.  Jam^s  E.  Burdett. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  Exceptions  having  been  taken  to  parts  of  the 
court's  charge,  it  is  maintained  that  errors  were  com- 
mitted in  instructing  the  jury  as  follows : 

**  (1)  If  you  believe  that  whatever  contract,  if  any, 
the  plaintiff  had,  had  to  do  with  the  sale  of  real  prop- 
erty in  addition  to  the  sale  of  personal  property,  then 
your  verdict  should  be  for  the  defendant,  for  the  reason 
that  a  contract,  a  broker's  contract,  for  the  sale  of  real 
property,  must  be  reduced  to  writing,  must  express  a 
consideration,  must  be  subscribed  by  the  party  to  be 
charged.  So  the  question  in  this  case  is  largely,  what 
was  the  contract!  *  *  (2)  There  must,  in  order  to 
make  a  contract,  be,  among  other  things,  an  offer  and 
acceptance;  there  must  be  a  meeting  of  the  minds. 
When  you  retire  to  your  jury  room  for  deliberation 
upon  tne  questions,  you  should  consider,  was  there  a 
meeting  of  the  minds  between  the  plaintiff  and  defend- 
ant, as  to  the  contract  of  employment.  If  there  was 
no  meeting  of  minds,  then  your  verdict  would  be  for 
the  defendant." 

2.  It  is  argued  by  plaintiff's  counsel  that  the  com- 
plaint alleges  that  their  client,  at  the  request  of  the 
defendant,  negotiated  for  him  the  exchange  of  personal 
property,  and,  though  a  tract  of  land  may  also  have 
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been  included  in  the  trade,  the  plaintiff  was  entitled 
to  a  reasonable  compensation  for  his  services  in  secur- 
ing the  disposition  of  the  personal  property,  and  as  no 
realty  was  mentioned  in  the  complaint,  nor  any  charge 
made  for  negotiating  the  sale  thereof,  any  reference 
in  the  first  instruction  to  that  class  of  property  was 
erroneous.  It  will  be  remembered  that  the  an&wer 
avers  that  the  store  referred  to  in  the  complaint  em- 
braced a  tract  of  real  property  upon  which  that  build- 
ing was  erected.  If  the  complaint  had  specifically  de- 
scribed property  which  unmistakably  showed  it  was 
personal,  the  answer  having  averred  that  the  exchange 
desired  by  the  defendant  included  a  lot  of  his  land  upon 
which  the  store  was  built,  that  party's  conflicting  theory 
of  the  case  was  properly  submitted  to  the  jury :  Fiore 
Y.  Ladd,  25  Or.  423  (36  Pac.  572) ;  Barnhart  v.  Ehr- 
hart,  33  Or.  274  (54  Pac.  195) ;  Farmers  £  Traders' 
Nat.  Bank  v.  Woodell,  38  Or.  294  (61  Pac.  837,  65  Pac. 
520) ;  Letvis  v.  Craft,  39  Or.  305  (64  Pac.  809) ;  State  v. 
Smith,  43  Or.  109  (71  Pac.  973) ;  State  v.  Teller,  45  Or. 

571  (78  Pac.  980) ;  Donohoe  v.  Portland  Ry.  Co.,  56  Or. 
58  (107  Pac.  964).  The  application  of  this  rule  de- 
pends upon  the  introduction  of  evidence  relating  to  the 
theory  of  the  party  who  makes  the  averment.  The 
bill  of  exceptions  does  not  contain  any  of  the  testimony 
given  at  the  trial,  and  in  the  absence  thereof  it  will  be 
presumed  that  evidence  was  received  tending  to  sub- 
stantiate the  allegation  of  the  answer  and  authorizing 
the  giving  of  the  first  instruction. 

3.  It  will  be  kept  in  mind  that  the  complaint  alleges 
the  negotiation  of  a  store  by  the  plaintiff  for  the  de- 
fendant. The  word  ''store''  as  used  on  the  Pacific 
Coast  means  a  building  in  which  goods,  wares,  and 
merchandise  are  kept  for  sale.  As  nearly  every  build- 
ing is  put  up  with  the  intention  that  it  shall  become 


March,  1917.]  Speeb  v.  Smith.  571 

and  remain  a  part  of  the  land  on  which  it  rests,  it  neces- 
sarily follows  that  in  order  to  overcome  the  presump- 
tion that  a  building  is  real  property  a  pleading  must 
allege  facts  showing  the  structure  was  placed  on  a  tem- 
porary foundation  and  erected  with  the  intention  that 
it  should  be  removed,  or  that  it  had  been  taken  from 
its  original  support  so  as  to  be  moved  away.  As  such 
an  averment  is  not  to  be  found  in  the  initiatory  plead- 
ing it,  in  effect,  alleged  that  the  plaintiff  negotiated  for 
the  defendant  the  sale  inter  alia  of  real  property,  and 
this  being  so  the  giving  of  the  first  instruction  was 
warranted  by  the  plaintiff's  own  pleading,  and  no  error 
was  committed  in  this  respect. 

As  to  the  second  instruction,  since  no  transcript  of 
the  testimony  has  been  brought  up,  it  will  be  presumed 
that  this  part  of  the  charge  was  predicated  upon  evi- 
dence received,  and  for  that  reason  no  error  was  com- 
mitted as  alleged. 

The  judgment  is,  therefore,  affirmed.       Appibmed. 

Mr.  Chief  Justice  McBbidb,  Mb.  Justice  Bean  and 
Mb.  Justice  McCamant  concur. 


Argued  Mareli  15,  affirmed  Mareli  27,  1917. 

SPEER  V.  SMITH.* 

(163  Pac.  979.) 

Witneaseff— Cross-examination. 

1.  In  action  on  note,  where  plaintiff  testified  that  lie  was  the 
owner  of  a  note  and  defendants  desired  to  show  fraud  in  the  transfer, 
it  was  error  to  refuse  to  permit  cross-examination  as  to  the  method 

*0n  power  of  court  to  grant  new  trial  on  its  own  motion,  or  on 
ground  other  than  those  urged  by  moving  partjj  see  note  in  40  It.  B.  A. 
(K.  a)  291.  BxPOETEft. 
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by  which  he  acquired  the  note;  such  cross-examination  being  as  to 
matters  stated  in  the  original  examination. 

[As  to  cross-examination  for  the  purpose  of  discrediting,  see 
note  in  57  Am.  Bep.  16.] 

Witnesses — Oross-ezamination — Scope. 

2.  Cross-examination  is  not  limited  to  the  exact  facts  stated  on 
direct  examination,  but  if  connected  with  the  direct,  the  cross  may 
extend  to  matters  tending  to  limit,  explain  or  qualify  the  facts  stated 
on  direct  examination. 

New  Trial — Power  to  Orant. 

3.  In  an  action  on  a  note,  tried  without  a  jury,  it  is  within  the 
power  of  the  court  to  set  aside  its  judgment  to  correct  reversible  error. 

From  Multnomah :  Gboegb  N.  Davis,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Habris. 

The  plaintiff  Lyle  B.  Speer  appealed  from  an  order 
granting  a  new  trial  after  he  had  obtained  a  judgment 
on  a  promissory  note  against  the  defendants  0.  H. 
Smith  and  Josephine  V.  Smith.  A  history  of  the  note 
involves  the  sale  of  real  property  to  the  defendants  by 
James  A.  Speer,  the  father  of  plaintiff,  the  execution 
of  the  note  for  the  unpaid  part  of  the  purchase  price 
and  the  delivery  of  a  mortgage  on  the  land  to  secure 
the  note.  James  A.  Speer  sold  certain  land  on  October 
29,  1909,  to  the  defendants  for  $2,500.  The  Smiths 
paid  $500  in  cash  and  gave  their  note  for  $2,000,  the 
balance  of  the  purchase  price,  payable  five  years  after 
October  29,  1909,  to  the  order  of  James  A.  Speer,  and 
they  secured  the  note  by  mortgaging  the  land.  Under 
date  of  December  2,  1914,  and  in  consideration  of  love 
and  affection,  James  A.  Speer  executed  a  written  trans- 
fer and  assignment  of  the  note  and  mortgage  to  his  son 
Lyle  B.  Speer.  The  assignment  was  not  recorded. 
The  Smiths  sold  their  interest  in  the  land  and  the  prop- 
erty subsequently  passed,  subject  to  the  mortgage,  into 
the  hands  of  Kenneth  D.  Farr  and  Lily  C.  Farr.  Un- 
der date  of  December  18,  1914,  the  Farrs  quitclaimed 
the  premises  to  James  A.  Speer.    Waiving  the  mort- 
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gage,  Lyle  B.  Speer  commenced  an  action  on  the  note 
by  filing  a  complaint  on  April  6, 1915,  and  alleging  that 
he  was  the  owner  and  holder  of  the  note  for  a  valuable 
consideration  and  that  with  the  exception  of  certain  in- 
terest payments  the  whole  amount  of  the  note  was  due. 
The  defendants  answered  by  denying  that  Lyle  B. 
Speer  owned  the  note  or  that  any  part  of  it  was  due ; 
and  they  alleged  as  an  affirmative  defense  that  the  quit- 
claim deed  from  the  Farrs  to  James  A.  Speer  was 
given  in  full  satisfaction  of  the  debt  represented  by  the 
note.  The  defendants  charged  the  father  and  son  with 
fraud  and  alleged  that  James  A.  Speer  was  and  still  is 
the  owner  of  the  note  and  that  the  assignment  of  the 
note  and  mortgage  was  for  the  sole  purpose  of  enabling 
the  son  to  bring  an  action  on  the  note  and  avoid  the 
payment  made  to  the  father.  The  answer  contains 
other  allegations  concerning  the  doings  of  James  A. 
Speer  and  Lyle  B.  Speer  in  furtherance  of  their  alleged 
fraudulent  purpose.  The  action  was  tried  without  a 
jury.  After  having  .made  findings  and  entered  a  judg- 
ment for  the  plaintiff  the  court,  set  aside  the  judgment 
and  granted  a  new  trial  and  the  plaintiff  then  appealed. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  M.  Hickey. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Johnson  &  Mathews,  with  an  oral* argument  by 
Mr.  George  C.  Johnson. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

1.  The  court  ruled  correctly  in  setting  aside  the 
judgment  and  granting  a  new  trial.  Prejudicial  error 
was  committed  in  limiting  the  cross-examination  of 
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Lyle  B.  Speer.  On  direct  examination  the  plaintiff 
said  that  he  was  the  owner  of  the  note.  He  also  iden- 
tified the  note  and  the  written  assignment  of  the  note 
and  mortgage  and  explained  that  the  written  assign- 
ment **is  a  transfer  of  the  note  to  me.''  Arguing  to 
the  court  that  ''this  is  fraud,  we  have  a  right  to  prove 
the  circumstances  and  especially  the  knowledge  of  this 
witness''  the  defendants  attempted  on  cross-examin- 
ation to  inquire  about  the  circumstances  of  the  assign- 
ment and  to  ascertain  whether  the  defendant  had 
knowledge  of  the  alleged  fraud.  The  plaintiff  objected 
saying  ''that  this  is  their  case  to  make  out  a  proof  of 
fraud. "  The  court  sustained  the  objection  and  allowed 
an  exception  and  at  the  same  time  suggested  that  the 
defendants  could  call  the  plaintiff  as  their  own  witness. 
The  direct  examination  opened  the  doors  to  the  in- 
quiry sought  to  be  made  by  the  defendants  and  while 
it  is  not  necessary  to  relate  the  whole  record  it  is 
enough  to  say  that  under  all  the  surrounding  circum- 
stances the  limitation  placed  upon  the  right  of  cross- 
examination  was  especially  prejudicial  to  the  defend- 
ants. Lyle  B.  Speer  was  not  a  mere  third  party,  but 
he  was  the  plaintiff  in  the  action.  He  alleged  and  the 
defendants  denied  that  he'  owned  the  note.  He  al- 
leged and  they  denied  that  the  note  had  been  trans- 
ferred to  him.  They  charged  and  he  denied  that  the 
transfer  was  a  sham  and  only  one  step  in  a  scheme  to 
defraud  defendants.  He  testified  in  general  but  never- 
theless comprehensive  language  that  the  note  had  been 
transferred  to  him  and  that  he  owned  it;  and  the 
defendants  were  entitled  to  ascertain  the  circum- 
stances of  the  transfer  by  cross-examination.  Plainly, 
the  cross-examination  attempted  by  the  defendants 
would  have  been  as  to  matter  stated  in  direct  exam- 
ination :  Section  860,  L.  0.  L. 
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2.  The  cross-examination  is  not  limited  to  the  exact 
facts  stated  on  the  direct  examination  but  if  it  is  con- 
nected with  the  direct  examination  the  cross-examin- 
ation may  extend  to  matters  tending  to  limit,  explain 
or  qualify  the  facts  stated  on  direct  examination: 
Ah  Boon  V.  Smith,  25  Or.  89  (34  Pac.  1093) ;  Maxwell 
V.  Bolles,  28  Or.  1,  6  (41  Pac.  661) ;  Oregon  Pottery 
Co.  V.  Kern,  30  Or.  328,  331  (47  Pac.  917) ;  Kenny  v. 
Walker,  29  Or.  41  (44  Pac.  501).  As  stated  in  Sayres 
V.  Allen,  25  Or.  211,  214,  215  (35  Pac.  254) : 

^  **  Within  the  subject  matter  of  the  direct  examina- 
tion, a  free  range  should  be  allowed  in  conducting" — 

the   cross-examination,    especially   when   the   person 
examined  is  a  party  to  the  litigation. 

3.  Assuming,  without  deciding,  that  where  a  judg- 
ment is  rendered  after  a  trial  by  the  court  without  a 
jury,  the  authority  of  the  court  to  grant  a  new  trial 
is  no  greater  than  nor  different  from  the  authority 
exercisable  after  a  trial  by  a  jury,  nevertheless,  the 
order  setting  aside  the  judgment  was  correct  even 
though  the  power  of  the  court  be  measured  by  the 
rules  governing  a  motion  for  a  new  trial  after  a  judg- 
ment on  the  verdict  of  a  jury.  Under  all  the  circum- 
stances found  in  the  record  the  rights  of  the  de- 
fendants were  substantially  prejudiced  when  the 
court  prevented  the  attempted  cross-examination.  By 
granting  the  motion  for  a  new  trial  the  court  merely 
corrected  a  reversible  error  and  avoided  the  necessity 
of  an  appeal:  De  Vail  v.  Be  Vail,  60  Or.  493  (118 
Pac.  843, 120  Pac.  13,  Ann.  Gas.  1914A,  409,  40  L.  B.  A. 
(N.  S.)  291) ;  Smith  <&  Bros.  Typewriter  Co.  v.  Mc-^ 
George,  72  Or.  523,  525  (143  Pac.  905) ;  Rudolph  v. 
Portland  Ry.  L.  &  P.  Co.,  72  Or.  560,  570  (144  Pac. 
93,  7  N.  C.  C.  A.  887,  note) ;  Frederick  £  Nelson  v. 
Bard,  74   Or.  457,  461    (145  Pac  669) ;  McGinnis  v. 
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Studebaker  Corp.  75  Or.  519,  525  (146  Pac.  825,  147 
Pac.  525,  L.  R.  A.  1916B,  868) ;  Delovage  v.  Old  Ore- 
gon Creamery  Co.,  76  Or.  430,  435  (147  Pac.  392,  149 
Pac.  317) ;  Pullen  v.  Eugene,  77  Or.  320,  325  (146  Pac. 
822,  147  Pac.  768,  1191,  151  Pac.  474) ;  Brewster  v. 
Springer,  79  Or.  88,  89  (154  Pac.  418) ;  Wakefield  v. 
Supple,  82  Or.  595  (160  Pac.  376). 

The  order  setting  aside  the  judgment  and  granting  a 
new  trial  is  afSrmed.  Affibmed. 

Mr.  Chief  Justice  McBbidb,  Mb.  Justice  Bbnson' 
and  Mb.  Justice  Bubnett  concur. 


Argued  March  15,  affirmed  Ifarch  27,  1917. 

GERDETZ  V.   CENTRAL  OREGON  IRR.  CO.* 

(163  Pac.  980.) 

Arbitration  and  Award — Oondasiveness  of  Determination. 

1.  There  being  no  limitation  in  the  arbitration  agreement  on  the 
powers  of  the  arbitrators,  but  it  being  agreed  their  decision  on  the 
law  and  facts  shall  be  final,  their  determination  cannot  be  disturbed, 
except  for  dishonesty  or  mistakes  under  the  principles  adopted  by 
them. 

[As  to  causes  for  impeaching  award  by  arbitrators,  see  note  in 
14  Am.  Dec.  754.] 

Arbitration  and  Award—Decision  According  to  Law. 

2.  As  arbitrators  not  restricted  by  the  arbitration  agreement  are 
not  bound  by  the  strict  rules  of  law,  but  may  decide  according  to  the 
substantial  equities  of  the  parties,  though  both  have  broken  their 
contract,  they  in  so  doing  carry  out  their  intention  to  decide  according 
to  law. 

From  Multnomah :  William  N.  Gatens,  Judge. 

L.  F.  Gerdetz  instituted  this  suit  against  the  Central 
Oregon  Irrigation   Company,  a  corporation,   to   set 

*0n  the  question  of  annulling  award  of  arbiters,  see  note  in  47 
L.  B.  A.  (N.  8.)  445.  Bepoeteb. 
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aside  a  decision  of  arbitrators  and  from  an  adverse 
decree,  plaintiff  appeals.  Apfibmed. 

Department  1.     Statement  by  Mr.  Justice  Burnett, 

The  plaintiff  contracted  with  the  defendant  to  con- 
struct for  the  latter  in  the  Deschutes  River  a  dam  and 
conduit  therefrom.  Disputes  arose  between  the  par- 
ties and  the  plaintiff,  claiming  the  right  to  do  so  on 
account  of  breaches  of  the  agreement  committed  by 
the  defendant,  abandoned  the  work  before  the  project 
was  completed.  He  began  an  action  in  the  Circuit 
Court  of  Multnomah  County  to  recover  from  the  de- 
fendant an  amount  which  he  alleged  to  be  due  him 
under  the  contract.  The  company  also  brought  an 
action  against  him  for  an  amount  coming  to  it  from  him 
on  the  same  contract.  Without  either  party  having  an- 
swered in  either  action,  they  entered  into  an  arbitra- 
tion agreement,  reciting  the  history  of  the  dispute  sub- 
stantially as  here  set  forth,  in  which  they  agreed  as 
follows : 

**Now  Therefore,  in  consideration  thereof  and 
to  avoid  litigation  and  effect  a  speedy  settlement 
of  said  matters  between  the  parties  hereto,  it  is  hereby 
mutually  agreed  by  and  between  the  Central  Oregon 
Irrigation  Company,  and  L.  F.  Gerdetz,  that  the  mat- 
ters in  dispute  shall  be  and  hereby  are  submitted  to 
John  B.  Cleland,  E.  E.  Lytle,  and  William  S.  Turner, 
all  of  Portland,  Oregon,  as  a  Board  of  Arbitrators,  to 
hear  the  testimony  of  the  respective  parties  and. their 
witnesses,  and  such  material  documentary  evidence  as 
the  respective  parties  may  produce.  All  witnesses  to 
be  sworn  by  some  person  authorized  to  administer  an 
oath,  and  be  subject  to  cross-examination  by  oppos- 
ing counsel. 

**That  said  arbitrators  shall  decide  all  questions 
coming  before  them  by  a  majority  vote,  except  legal 
questions,  which  shall  be  decided  by  the  said  John  B. 
Cleland,  whose  decisions  upon  the  legal  questions  shall 
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be  final,  and  the  decision  of  the  arbitrators  upon  all 
questions  of  fact  shall  be  filial  between  the  parties 
hereto,  their  successors  and  assigns.'* 

By  other  provisions  each  party  bound  itself  to  accept 
and  abide  by  the  award  of  the  majority  of  the  arbi- 
trators and  to  pay  each  to  the  other  the  amount  found 
due,  authorizing  the  entry  of  judgment  by  the  Circuit 
Court  on  production  of  a  copy  of  the  award.  After 
hearing  the  evidence  and  considering  the  matter  the 
arbitrators  made  an  award  against  the  plaintiff  in  the 
sum  of  $6,095.04,  and  assessed  reporter's  fees,  arbi- 
trator's fees  and  other  expenses  so  that  the  total  al- 
lowance against  him  was  $8,353.39.  This  suit  was  in- 
stituted to  set  aside  the  decision.  The  plaintiff  claims 
that  the  conclusion  of  the  arbitrators  was  contrary 
both  to  the  facts  and  the  law  in  that  it  deprived  the 
plaintiff  of  any  compensation  for  his  services  under 
the  contract  and  further  penalized  him  in  the  amount 
of  the  allowance ;  that  it  is  inconsistent  with  any  known 
rule  of  law  or  equity  because  the  arbitrators  credited 
him  with  $12,373.62,  for  delinquencies  and  breaches  of 
the  contract  on  the  part  of  the  defendant,  his  legal 
deduction  therefrom  being  that  having  broken  the  con- 
tract itself  the  company  is  not  entitled  to  recover  any- 
thing for  a  breach  thereof  by  him.  Various  other 
specifications  are  made  charging  that  the  arbitrators 
left  out  of  their  calculations  many  items  in  plaintiff's 
favor  and  arbitrarily  cut  down  the  actual  cost  of  other 
expenditures  and  labor  performed  by  him.  The  com- 
plaint is  challenged  in  material  particulars  by  the  an- 
swer which  sets  up  the  history  of  the  litigation  and 
the  arbitration  agreement,  together  with  the  decision 
thereon.  The  reply  having  traversed  the  allegations 
of  the  answer,  except  as  stated  in  the  complaint,  the 
matter  was  referred    to  a  referee  who  reported  in 
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favor  of  confirming  the  conclusion  reached  by  the  ar- 
bitrators. A  decree  having  been  entered  accordingly 
the  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  Mannix. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  H.  Hall  and  Mr.  Jesse  Stearns,  with  an  oral 
argument  by  Mr.  Hail. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

It  is  important  to  note  the  extent  of  the  submission. 
By  that  document  the  parties  stipulated : 

*'That  said  arbitrators  shall  decide  all  questions 
coming  before  them  by  a  majority  vote,  except  legal 
questions,  which  shall  be  decided  by  the  said  John  B. 
Cleland,  whose  decisions  upon  the  legal  questions  shall 
be  final,  and  the  decision  of  the  arbitrators  upon  all 
questions  of  fact  shall  be  final  between  the  parties 
hereto,  their  successors  and  assigns.'' 

We  note  that  no  restriction  is  placed  upon  the  arbi- 
trators in  any  degree  within  their  respective  provinces. 
No  reservation  is  made  for  reviewing  any  decision  of 
law  or  fact.  The  case  is  not  like  many  of  those  cited 
in  the  plaintiff's  brief  where  the  arbitrators  were  re- 
quired to  determine  questions  of  law  according  to  legal 
rules  and  the  decisions  of  the  courts  on  identical  mat- 
ters. Neither  is  it  like  other  instances  where  the  stat- 
ute requires  the  award  to  be  made  agreeable  to  cer- 
tain precepts  or  in  pursuance  of  an  order  or  rule  of 
court  where  the  award  must  be  subject  to  the  ap- 
proval of  the  tribunal  making  the  order.  In  the  in- 
stant case  the  unrestricted  terms  of  the  submission 
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differentiate  it  from  all  such  precedents.    It  is  said  in 
5C.  J.  183: 

**In  the  absence  of  a  special  requirement  the  arbi- 
trators are  not  bound  to  decide  according  to  law,  and, 
therefore,  in  such  case,  a  mistaken  construction  of  the 
law  has  been  held  not  sufficient  ground  of  avoidance 
of  an  award  except  it  is  made  clearly  to  appear  that 
the  arbitrators  intended  to  decide  according  to  law,  or 
unless  it  is  shown  that  the  misconstruction  of  law  is  so 
perverse  as  to  work  manifest  injustice.  In  case  the 
submission  is  in  general  terms,  however  different  the 
judgment  of  the  arbitrators  may  be  upon  the  law  of 
the  case  from  the  opinion  entertained  by  the  court,  if 
the  arbitrators  have  acted  honestly,  the  award  will  not 
be  set  aside.'* 

In  Smith  v.  Boston  &  Maine  R.  R.  Co.,  16  Gray 
(Mass.),  521,  529,  we  read: 

**For  aught  that  appears,  this  board  of  arbitrators 
intended  to  make  an  award  based  upon  their  own  views 
of  the  law  and  facts  of  the  case,  irrespectively  of  the 
law  of  the  books.  That  they  had  under  this  submis- 
sion a  right  to  do  so  is  unquestionable.'' 

In  Snohomish  County  School  Dist.  v.  Sage,  13  Wash. 
352  (43  Pac.  341),  the  syllabus  reads: 

'*As  to  matters  of  law,  arbitrators  are  not  bound  in 
all  cases  to  follow  the  strict  rules  of  law  governing 
courts,  unless  restricted  by  the  agreement  to  submit, 
but  may  decide  in  accordance  with  their  views  of  the 
equitable  rights  of  the  parties." 

Again  in  Johnson  v.  Noble,  13  N.  H.  286  (38  Am. 
Dec.  485),  the  rule  is  announced  thus  according  to  the 
head  note: 

**If,  under  an  unlimited  submission,  referees,  intend- 
ing to  assume  the  whole  responsibility  of  determining 
the  law,  without  referring  the  same  to  the  court,  decide 
differently  from  what  the  court  would,  on  a  point  of 
law,  nevertheless  the  award  will  be  regarded  as  an- 
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thorized  and  conclusive,  and  will  not  be  set  aside  for 
that  cause.*' 

In  Brown  v.  Green,  7  Conn.  536,  we  find  that: 

**  Where  an  award  is  within  the  submission,  a  court 
of  chancery  will  not  set  it  aside,  except  for  partiality 
and  corruption  in  the  arbitrators,  mistakes  on  their 
own  principles,  or  fraud  and  misbehavior  in  the  par- 
ties.*' 

The  arbitrators  were  not  restricted  in  their  consid- 
eration of  the  case  to  the  pleadings  in  either  of  the 
actions  commenced  by  the  respective  parties.  The 
agreement  to  arbitrate  constitutes  the  sole  limitation 
upon  their  powers.  Each  party  in  the  several  actions 
was  claiming  the  right  to  recover  money  from  the 
other.  Each  imputed  to  his  adversary  infractions  of 
the  contract  in  question.  Which  broke  his  covenant 
first  we  know  not.  It  may  be  that  both  were  to  blame. 
Without  limiting  the  authority  of  the  referees  they  sub- 
mitted their  disputes  to  them  empowering  them  to  de- 
cide all  questions  coming  before  them  by  a  majority 
vote,  except  legal  questions,  which  they  left  to  the 
final  decision  of  one  of  the  three.  It  is  not  made  to 
appear  that  the  arbitrators  failed  to  examine  and  de- 
termine upon  the  various  charges  in  his  favor  which 
plaintiff  claims  were  left  out  of  the  calculation.  For 
aught  that  the  pleading  discloses  all  these  items  were 
considered,  albeit  adversely  to  the  contention  of  the 
plaintiff.  No  actual  fraud  is  imputed  to  the  umpires, 
but  the  substance  of  the  complaint  is  only  that  they 
decided  against  the  plaintiff. 

2.  There  was  some  question  in  the  testimony  about 
a  mistake  in  computation  appearing  on  the  face  of  one 
of  the  sheets  attached  to  the  award  itself,  but  this  is 
not  included  in  the  complaint  as  a  ground  of  attack 
upon  the  award,  neither  is  it  assigned  as  error  on 


582  Qerdetz  v.  Central  Oregon  Irr.  Co.        [83  Or. 

appeal.  Besides  this  the  united  testimony  of  the  mem- 
bers of  the  board  is  substantially  to  the  effect  that 
they  gave  attention  to  the  item,  that  for  5,055  cubic 
yards  of  riprap  at  eighty-four  cents  and  allowed 
$3,192.06  for  it,  notwithstanding  the  apparent  rate 
noted.  It  seems,  therefore,  that  they  decided  on  that 
charge  as  they  in  fact  intended  and  this  being  true, 
their  finding  on  that  point  must  be  respected  on  the 
merits  without  reference  to  whether  it  was  attacked 
in  the  pleadings.  Practically  the  entire  argument  in 
the  brief  of  the  plaintiff  was  devoted  to  the  conten- 
tion that  having  allowed  the  plaintiff  upwards  of 
$12,000  as  compensation  for  infractions  of  the  contract 
by  the  defendant,  it  was  plain  as  a  matter  of  law  that 
the  latter  had  broken  the  covenant  and  could  recover 
nothing  on  its  part.  Based  on  this  the  plaintiff  would 
draw  the  conclusion  that  the  arbitrators  were  in  error 
as  a  legal  deduction  in  allowing  anything  to  the  de- 
fendant. He  contends  also  that  the  arbitrator  to 
whom  the  decision  of  the  law  was  committed,  having 
stated  as  a  witness  that  he  intended  to  decide  accord- 
ing to  the  law,  the  court  is  bound  to  set  aside  the 
award  because  it  would  conflict  with  a  rule  that  would 
be  followed  by  the  court  in  refusing  to  allow  a  de- 
linquent party  to  recover  for  the  breach  of  a  contract. 
The  precedents  are  numerous,  however,  that  arbitra- 
tors are  not  bound  by  the  strict  rules  of  law,  but  may 
decide  according  to  the  substantial  equities  of  the 
parties,  both  of  whom  possibly  may  be  in  default 
imder  strict  rulings  on  legal  questions.  There  is  am- 
ple ground,  therefore,  to  say  that  the  legal  referee 
was  within  the  precedents  in  ignoring  the  strict  letter 
of  the  law  and  predicating  his  conclusion  on  the  real 
equity  existing  between  the  parties  and  thus  carried 
out  his  intention  to  decide  according  to  the  law.    In 
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other  words,  his  disregard  of  the  strict  rules  of  law 
is  justified  by  the  authorities  so  that  his  determination 
was  in  truth  according  to  the  law.  In  brief,  the  par- 
ties choosing  to  ignore  the  ordinary  judicial  procedure, 
have  selected  a  tribunal  of  their  own,  agreeing  irre- 
vocably to  abide  by  its  decision  both  on  the  law  and  the 
facts.  Having  so  stipulated  we  can  but  enforce  their 
agreement  with  its  results  however  harsh  it  may  seem 
to  either  party.  We  are  compelled  to  aflSrm  the  decree 
of  the  Circuit  Court  sustaining  the  award. 

Affirmed. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Benson 
and  Mb.  Justice  Harris  concur. 


Argned  March  3,  writ  allowed  March  27,  1917. 

SCHMID  V.  CITY  OF  PORTLAND.* 

(163  Pac.  1159.) 

Mandamiia— DefeiiBes — Scope. 

1.  A  mandatory  writ,  compelling  the  proper  city  officers  to  draw 
and  deliver  a  warrant  in  payment  of  a  judgment,  performs  the  office 
of  an  execution,  and  is  usually  collateral  to  the  judgment  sought  to 
be  enforced;  and  consequently  the  city  cannot  resist  the  writ  by 
interposing  all  of  the  defenses  and  making  all  the  objections  that 
might  have  been  available  in  the  condemnation  action. 

Mandamuir-^Scope  of  Issnea— Defenses — "Collateral  Attack.** 

2.  Where  a  property  owner  obtained  judgment  against  the  city  for 
damages  to  land  taken  in  widening  street,  but  the  city  refused  to 
pay,  and  he  brought  mandamus  to  compel  the  payment,  the  city  could 
not,  in  the  mandamus  proceedings,  question  the  validity  of  the  judg- 
ment which  had  been  affirmed,  since  that  would  constitute  a  ''collat- 
eral attack,"  and  a  party  cannot  collaterally  impeach  a  judgment  for 
errors  of  law  or  irregularities  which  only  render  it  erroneous  or 
voidable. 


*On  necessity  of  special  benefits  to  sustain  assessment  for  local 
improvements^  see  note  in  14  L.  B.  A.  755.  Bxporter. 
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Jadgment-^Oonclnslyeness  of  BecltalB. 

3.  As  a  general  rule,  in  a  collateral  proceeding  a  judgment  imports 
verity,  and  as  between  the  parties  is  conciusive  evidence  of  the  facts 
recited  therein. 

Eminent  Domain— -Oondenination  Proceedlngv-^odgment-— Snffldency. 

4.  In  a  proceeding  to  condemn  land  to  widen  street,  the  judgment, 
awarding  a  property  owner  $8,000  in  excess  of  all  benefits,  was  suffi- 
cient and  not  ambiguous. 

Eminent  Domain — Condemnation  Proceedings — Scope  of  Bevlew. 

5.  Where  the  city  followed  the  procedure  in  Sections  6859-6871, 
L.  O.  L.,  for  condemnation  of  property.  Section  6864,  providing  that 
the  land  owner  may  allege  the  true  value  of  the  lands  and  the  damage 
resulting  from  the  appropriation  thereof,  the  owner  could  show  the 
true  value  and  the  damage,  and  the  city  could  show  the  special 
benefits. 

Municipal  Corporations— Public  Improyements — Special  Assessments — 
Special  Benefits. 

6.  While  special  benefits  allowed  as  an  offset  against  damages  in 
condemnation  actions  may  differ  from  benefits  assessed  as  betterments 
against  property  located  within  an  improvement  district,  nevertheless 
the  right  to  levy  local  assessments  is  generally  sustained  on  the  theory 
that  the  assessed  property  is  specially  benefited  by  the  improvement, 
and  therefore  chargeable  with  the  cost  of  the  special  benefit. 

Eminent  Domafii— Judgments — Conclusiveness — ^Damages  and  Benefits. 

7.  Where  in  condemnation  proceedings  to  take  property  to  widen 
a  street,  the  property  owner  was  awarded  $8,000  damages  in  excess 
of  all  benefits,  the  city  could  not  hold  as  a  lien  against  his  judgment 
the  amount  of  special  benefits  assessed  against  his  property. 

Eminent  Domain — Judgments — ^Defects — Collateral  Attack. 

8.  In  proceeding  to  condemn  land  to  widen  a  public  street,  where 
the  court  had  jurisdiction  of  the  parties  and  the  subject  matter,  even 
assuming  the  measure  of  damages  to  have  been  incorrect,  the  judg- 
ment rendered,  allowing  the  property  owner  a  net  sum  in  excess  of 
all  benefits,  was  not  absolutely  void,  and  therefore  was  not  subject  to 
collateral  attack. 

[As  to  award  in  eminent  domain  proceedings  as  bar  to  recovery 
for  damages  subsequently  accruing,  see  note  in  Ann.  Cas.  19 15 A, 
583.] 

Original  proceedings  in  mandamus  in  Supreme 
Court. 

In  Banc.     Statement  by  Mb.  Justice  Habbis. 

Claiming  that  his  right  is  clear  and  invoking  the  au- 
thority conferred  upon  the  court  by  Section  617, 
L.  0.  L.,  the  plaintiff  Charles  D.  Sclunid  asks  for  a 
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peremptory  writ  of  mandamus  commanding  the  mayor 
and  auditor  of  the  City  of  Portland  to  sign  and  de- 
liver to  him  a  city  warrant  for  the  unpaid  balance  due 
on  a  judgment  which  he  obtained  against  the  municipal- 
ity on  account  of  the  appropriation  of  some  of  his  land 
for  the  widening  of  Washington  Street.  Having  been 
notified  to  show  cause  why  the  writ  should  not  issue, 
the  city  appeared  and  vigorously  resisted  the  appli- 
cation. 

A  better  understanding  of  the  questions  involved 
in  the  application  for  the  writ  may  be  had  if  a  brief 
explanation  is  given  of  the  location  of  two  city  lots 
owned  by  Schmid,  the  widening  of  Washington  Street, 
the  assessments  levied  on  the  two  lots  for  their  pro- 
portionate share  of  the  expense  of  widening  the  street, 
and  the  condemnation  of  a  part  of  one  of  the  lots  for 
the  improvement.  Washington  Street  extends  east- 
erly and  westerly  and  is  intersected  by  Lownsdale 
Street  which  runs  in  a  northerly  and  southerly  direc- 
tion. Block  315  is  bounded  by  Washington  Street  on 
the  north  and  by  Lownsdale  Street  on  the  east. 
Charles  D.  Schmid  owns  lots  1  and  2  of  block  315. 
Each  lot  is  50x100  feet  in  size.  Lot  1  is  in  the  north- 
east comer  of  the  block  with  a  frontage  of  100  feet  on 
Washington  Street  and  50  feet  on  Lownsdale  Street, 
while  lot  2  adjoins  lot  1  on  the  south  and  has  a  front- 
age of  50  feet  on  Lownsdale  Street.  The  city  widened 
Washington  Street  along  the  entire  length  of  block 
315  by  using  the  northeast  comer  of  lot  1  as  a  pivot 
and  moving  the  street  line  southerly  with  the  result 
that  a  triangular  piece  with  a  base  of  9.9  feet  was 
taken  from  lot  1.  In  making  the  improvement  and  in 
causing  the  appropriation  of  a  portion  of  lot  1  the  city 
acted  on  the  authority  of  what  was  adopted  as  section 
107  when  the  legal  voters  on  May  3,  1913,  in  the  ex- 
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ercise  of  the  rights  conferred  by  the  home  rule  amend- 
ments to  the  constitution,  approved  the  charter  for  a 
conunission  form  of  government.  Section  107  reads 
thus: 

**  When  the  public  necessity  shall  require  it,  the  coun- 
cil may,  by  ordinance,  direct  the  city  attorney  to  in- 
stitute an  action  for  condemnation  of  any  property 
needed  for  a  street  or  for  any  other  public  use.  By  the 
same  ordinance  the  council  shall  direct  the  city  en- 
gineer within  ten  days  from  the  beginning  of  such  ac- 
tion to  view  such  property  and  make  a  report  to  the 
council  of  the  value  of  the  property  and  of  the  rights 
and  interest  of  the  several  persons  having  interests 
therein  as  reported  by  the  city  attorney  on  examination 
of  the  title. 

''The  council  shall  thereupon  provide  a  fund  and 
draw  a  warrant  thereon  in  favor  of  such  persons  for 
the  sum  or  sums  found  by  the  city  engineer,  or  such 
greater  sum  as  they  may  deem  proper  security  for  the 
owners. 

''Such  fund  may  be  provided  by  appropriation  from 
the  general  fund,  by  levy  of  assessments  for  benefits, 
as  in  other  cases  or  in  any  other  lawful  manner. 
Within  five  days  from  the  deposit  of  the  warrant  in 
the  registry  of  the  court  where  the  action  is  pending, 
the  city  may  take  possession  of  the  property  unless 
application  shall  sooner  be  made  to  the  court  for  a 
ruling  increasing  the  amount  of  the  security.  If  such 
application  shall  be  made  within  the  time  limited  the 
court  shall  hear  same  forthwith  in  a  summary  way, 
and  fix  such  security  as  it  shall  deem  necessary  as 
security  for  the  taking. 

"If  the  amount  is  not  increased,  the  city  may  take 
possession  immediately.  If  the  amount  be  increased, 
the  city  shall  take  possession  as  soon  as  the  council 
shall  provide  a  fund  and  draw  a  warrant  thereon  for 
the  amount  so  fixed,  and  deposit  the  same  in  the  regis- 
try of  the  court.  The  action  shall  then  proceed  to 
trial  and  judgment  as  other  like  actions. 

"No  person  shall  be  disqualified  to  act  as  a  juror 
therein  by  reason  of  his  being  a  resident  and  property 
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owner  within  the  city.  If  the  verdict  be  given  for  a 
greater  amount  than  the  appropriation,  judgment  shall 
be  against  the  city  for  the  excess  to  be  payable  imme- 
diately, and  if  the  court  shall  so  direct,  as  a  condition 
of  the  further  use  of  the  property  of  the  city ;  if  for  a 
less  sum,  a  new  warrant  shall  be  given  for  the  amount 
of  the  judgment,  and  that  deposited  shall  be  returned. 
**This  section  shall  not  be  construed  as  precluding 
the  owner  from  any  remedies  otherwise  given  by  law 
to  determine  whether  the  property  is  subject  to  appro- 
priation.^* 

Between  March,  1915,  and  October,  1915,  the  munici- 
pality directed  the  city  engineer  to  prepare  a  plan  for 
widening  Washington  Street  and  an  estimate  of  the 
cost  of  the  improvement,  approved  the  plan  and  esti- 
mate of  cost  made  by  the  city  engineer,  established 
the  boundaries  of  the  assessment  district  to  be  charged 
with  the  cost,  declared  the  probable  cost,  enacted  an 
ordinance  for  widening  the  street,  apportioned  the 
total  estimated  cost  of  $12,337.50  for  the  improvement 
among  the  several  parcels  of  land  within  the  assessment 
district,  and  finally  over  the  objection  of  Schmid, 
levied  assessments  according  to  the  previous  appor- 
tionment, lot  1  being  charged  with  $890  and  lot  2  with 
$110.  These  assessments  were  entered  in  the  docket 
of  city  liens. 

The  municipality  was  unable  to  agree  with  Schmid 
upon  the  compensation  to  be  paid  for  taking  part  of 
lot  1  and  consequently  on  March  22,  1916,  the  council 
adopted  a  resolution,  although  the  charter  uses  the 
word  ** ordinance,"  directing  the  city  attorney  to  com- 
mence condemnation  proceedings  to  acquire  the  needed 
land  owned  by  Schmid.  The  action  was  begun  the 
next  day  in  the  Circuit  Court  for  Multnomah  County 
and  the  trial  resulted  in  a  verdict  awarding  Schmid 
**  damages  in  excess  of  all  benefits  to  lots  One  (1)  and 
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Two  (2)  Block  315  of  the  City  of  Portland  in  the  smn 
of  Eight  Thousand  $8000  Dollars'';  and  on  May  15, 
1916,  the  court  entered  a  judgment  declaring  that 
Schmid  is  **  hereby  awarded  damages  in  excess  of  all 
benefits  to  lots  1  and  2,  block  315,  City  of  Portland, 
County  of  Multnomah,  State  of  Oregon,  in  the  sum  of 
$8000''  together  with  a  specified  sum  as  reasonable 
attorney's  fee  and  costs  and  disbursements.  The  city 
appealed,  but  the  court  found  that  it  had  forfeited  its 
right  to  appeal  by  taking  possession  of  the  condemned 
property,  and  the  judgment  was  therefore  aflSrmed: 
City  of  Portland  v.  Schmid,  82  Or.  465  (161  Pac.  560). 
A  judgment  was  entered  in  the  Circuit  Court  on 
January  17,  1917,  on  the  mandate  of  this  court  and  on 
the  same  day  Schmid  presented  to  the  auditor  a  certi- 
fied copy  of  the  docket  of  the  judgment  together  with 
an  acknowledgment  of  satisfaction  in  obedience  to  Sec- 
tion 361,  L.  0.  L.,  and  demanded  a  warrant  on  the 
city  treasurer  for  the  amount  of  the  judgment.  The 
city  officers  drew  a  warrant  for  $7,762.38,  claiming  that 
the  $890  assessment  levied  on  lot  1  and  the  $110  assess- 
ment imposed  upon  lot  2  were  subsisting  and  unpaid 
taxes  and  indebtedness  and  that  it  was  the  right  and 
duty  of  the  city  officers  to  deduct  the  principal  and 
interest  of  those  assessments  from  the  amount  of  the 
judgment  against  the  city,  as  required  by  a  section  of 
the  charter  which  reads  thus : 

**No  demand  shall  be  allowed  by  the  auditor  in 
favor  of  any  person  or  corporation  indebted  to  the 
city  in  any  manner,  except  for  assessments  or  taxes  not 
delinquent,  without  first  deducting  the  amount  of  any 
indebtedness  then  due  of  which  he  has  notice." 

Section  72  of  the  1913  charter  as  revised  by  the 
council  August  19,  1914  (see  also  Section  277  of  the 
1903  charter  found  in  Special  Laws  1903,  p.  109). 

Writ  Allowed. 
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For  plaintiff  there  was  a  brief  over  the  names  of 
Messrs.  Grifjfith,  Letter  d  Allen  and  Mr.  John  R.  Latour- 
ette,  with  oral  arguments  by  Mr.  Harrison  Allen  and 
Mr.  Latourette. 

For  defendant  there  as  a  brief  over  the  names  of 
Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr.  Ly- 
man E.  Latourette,  Deputy  City  Attorney,  with  an 
oral  argument  by  Mr.  Latourette. 

Mb.  Justice  Habbis  delivered  the  opinion  of  the 
court. 

Recapitulating  the  foregoing  statement,  this  contro- 
versy presents  a  situation  where  the  city  passed  ap- 
propriate ordinances  for  the  widening  of  a  street, 
charged  all  the  costs  to  property  within  a  prescribed 
assessment  district,  and  apportioned  $1,000  as  the  share 
of  the  expense  of  the  improvements  to  be  borne  by  two 
lots  owned  by  Schmid ;  and  subsequently  in  aid  of  the 
street  improvement,  the  city  commenced  an  action  in 
the  Circuit  Court,  imder  the  general  statutes,  for  the 
condemnation  of  a  part  of  one  of  the  lots  owned  by 
Schmid ;  the  condemnation  action  resulted  in  a  verdict 
and  judgment  allowing  $8,000  as  the  damages  **in 
excess  of  all  benefits'*  to  the  two  lots;  and  afterwards 
on  appeal  it  was  determined  that  the  city  was  bound 
to  pay  Schmid  $8,000  for  the  reason  that  the  munici- 
pality had  accepted  the  fruits  of  the  judgment  by 
taking  possession  of  the  condemned  property ;  the  city 
is  attempting  to  deduct  the  assessments  on  the  two  lots 
from  the  $8,000  judgment  while  Schmid  is  endeavoring 
to  compel  the  city  to  pay  the  judgment  in  full  without 
making  any  deductions  on  account  of  the  assessments 
against  lots  1  and  2  in  block  315.  The  theory  of  the 
municipality  is  that  the  Circuit  Court  was  without 
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jurisdiction  to  do  more  than  ascertain  the  gross  dam- 
ages and  that  the  judgment  is  void  to  the  extent  that 
it  speaks  of  benefits.  Schmid  argues  that  the  judg- 
ment is  now  final  and  conclusive  and  that  the  city  is 
estopped  from  disputing  the  recitals  found  in  it. 

1,  2.  A  mandatory  writ  compelling  the  proper  city 
officers  to  draw  and  deliver  a  warrant  in  payment  of  a 
judgment  performs  the  office  of  an  execution  and,  like 
most  other  proceedings  to  enforce  a  judgment,  is  usu- 
ally collateral  to  the  judgment  sought  to  be  enforced ; 
and  consequently  the  city  cannot  resist  the  writ  by  in- 
terposing all  of  the  defenses  and  making  all  the  ob- 
jections that  might  have  been  available  in  the  condem- 
nation action.  The  attack  now  being  made  by  the  city 
is  a  collateral  assault  on  the  judgment  rendered  in  the 
Circuit  Court:  23  Cyc.  1064,  1346;  15  R.  C.  L.,  p.  874. 
A  judgment  which  is  void  on  its  face  may  be  collater- 
ally attacked;  but  a  party  to  a  judgment  cannot 
collaterally  impeach  it  for  errors  of  law  or  irregulari- 
ties in  practice  which  do  no  more  than  to  render  it 
merely  erroneous  or  voidable:  Morrill  v.  Morrill,  20 
Or.  96, 105  (25  Pac.  362,  23  Am.  St.  Rep.  95, 11  L.  R.  A. 
155) ;  Smith  v.  Ormshy,  20  Wash.  396  (55  Pac.  570,  72 
Am.  St.  Rep.  110) ;  Ed^nundson  v.  Independent  School 
District,  98  Iowa,  639  (67  N.  W.  671,  60  Am.  St.  Rep. 
224) ;  Bear  v.  Board  of  County  Commissioners,  122 
N.  C.  434  (29  S.  E.  719,  65  Am.  St.  Rep.  711) ;  Howard 
V.  Huron,  5  S.  D.  539  (59  N.  W.  833,  26  L.  R.  A.  493) ; 
City  of  Sherman  v.  Langham,  92  Tex.  13  (40  S.  W. 
140,  42  S.  W.  961,  39  L.  R.  A.  258) ;  23  Cyc.  1070,  1096. 
Quoting  from  1  Black  on  Judgments  (2  ed.),  Section 
246: 

*'If  the  judgment  is  void  on  its  face  it  is  of  course 
a  mere  nullity  and  of  no  avail  for  any  purpose,  and  this 
may  be  urged  against  it  whenever  it  is  brought  in  ques- 
tion.   But  otherwise,  whether  it  be  regular  or  irregu- 
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lar,  correct  or  erroneous,  valid  or  voidable,  it  is  not 
subject  to  collateral  attack.*' 

3.  Subject  to  certain  qualifications  the  general  rule 
is  that  in  a  collateral  proceeding  a  judgment  imports 
verity  and,  as  between  the  parties,  is  conclusive  evi- 
dence of  the  facts  recited  in  it:  23  Cyc.  855,  856;  Boyn- 
ton  V.  Crockett,  12  Okl.  57  (69  Pac.  869). 

4.  The  judgment  in  the  condemnation  action  is  not 
ambiguous  but  it  measures  up  to  the  standard  set  by 
Dray  v.  Crich,  3  Or.  298,  299,  300,  by  stating  in 
definite  terms  the  matters  that  were  adjudicated.  The 
language  of  the  verdict  and  judgment  is  comprehen- 
sive, for  both  the  jury  and  the  court  fix  $8,000  as  the 
** damages  in  excess  of  all  benefits'*  to  the  two  lots 
owned  by  Schmid. 

5.  It  must  be  remembered  that  the  city  availed  itself 
of  the  remedy  offered  by  Sections  6859  to  6871, 
L.  0.  L.,  inclusive,  for  the  condemnation  of  property  for 
a  public  use;  and  that  by  the  terms  of  Section  6864, 
L.  0.  L.,  the  land  owner  may  allege  in  his  answer  ''the 
true  value  of  the  lands  and  the  damage  resulting  from 
the  appropriation  thereof'*:  Skelton  v.  Newberg,  76 
Or.  126, 132  (148  Pac.  53).  When  the  general  statutes 
are  resorted  to  for  the  condemnation  of  land  for  a 
public  use  the  owner  is  entitled  to  allege  and  prove 
not  only  the  value  of  the  realty  taken  but  also  the  dam- 
age to  the  remainder  of  the  tract ;  and,  ordinarily  the 
appropriator  may  in  turn  offset  the  damages  by  show- 
ing that  the  remaining  land  is  specially  benefited,  but 
the  burden  of  showing  special  benefits  is  on  the  party 
seeking  to  condemn :  15  Cyc.  774 ;  Portland  <&  0.  C.  R. 
Co.  V.  Ladd  Estate  Co.,  79  Or.  517,  520  (155  Pac.  1192) ; 
Beekman  v.  Jackson  County,  18  Or.  283,  285  (22  Pac. 
1074) ;  Lamb  v.  Elizabeth  City,  131  N.  C.  241  (42  S.  E. 
603). 
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6.  While  special  benefits  allowed  as  an  offset  against 
damages  in  condemnation  actions  may  differ  in  some 
respects  from  benefits  assessed  as  betterments  against 
property  located  within  an  improvement  district  never- 
theless the  right  to  levy  local  assessments  is  generally 
sustained  on  the  theory  that  the  assessed  property  is 
specially  benefited  by  the  improvement  and  therefore 
chargeable  with  the  cost  of  the  special  benefit :  Masters 
V.  City  of  Portland,  24  Or.  161, 167  (33  Pac.  540) ;  Ore- 
gon &  Col.  R.  Co.  V.  Portland,  25  Or.  229,  238  (35  Pac. 
452,  22  L.  R  A.  713) ;  Ivanhoe  v.  City  of  Enterprise, 
29  Or.  245,  248  (45  Pac.  771,  35  L.  R.  A.  58) ;  Ki^ig  v. 
Portland,  38  Or.  402,  418  (63  Pac.  2,  55  L.  R  A.  812) ; 
1  Page  and  Jones  on  Tax,  by  Assessment,  §  64 ;  15  Cyc. 
561. 

7.  If  the  assessments  levied  upon  lots  1  and  2  are 
deemed  to  be  subsisting  liens  representing  the  amount 
of  special  benefits  chargeable  against  the  land  then 
the  verdict  of  the  jury  and  the  judgment  of  the  court 
may  fairly  be  construed  to  mean  that  the  sum  of  the 
assessments  plus  all  other  benefits  resulting  from  the 
street  improvement  were  deducted  from  the  gross  dam- 
ages and  that  the  net  damages  amount  to  $8,000.  This 
is  the  construction  placed  upon  the  verdict  and  judg- 
ment by  the  city  in  the  appeal  from  the  judgment  in 
the  condemnation  action,  for  the  city  included  among 
the  assigned  errors  in  that  appeal  a  complaint  because 
the  court  had  received  a  verdict  '*  which  undertakes 
to  make  an  award  of  damages  *in  excess  of  all  benefits 
to  lots  1  and  2,  block  315  of  the  city  of  Portland'  ''  and 
because  the  court  had  entered  a  judgment  in  conform- 
ity with  the  verdict;  and,  moreover,  the  city  declared 
in  its  printed  brief  that  **the  verdict  affects  not  only 
special  benefits  but  all  benefits.''  The  verdict  and 
judgment  therefore  represent  the  net  damages  after 
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deducting  the  local  assessments  and  all  other  benefits. 
If  the  judgment  represents  the  net  damages  then  it 
necessarily  follows  that  the  city  cannot  again  deduct 
the  assessments  for  the  reason  that  the  benefits  rep- 
resented by  the  local  assessments  are  chargeable  but 
once :  1  Page  and  Jones  on  Tax.  by  Assessment,  §  67 ; 
State  ex  rel.  v.  District  Court,  66  Minn.  161  (68  N.  W. 
860) ;  Davis  v.  Newark,  54  N.  J.  Law,  595  (25  Atl.  336). 
8.  Since  the  judgment  is  for  the  net  damages  after 
deducting  the  assessments  and  all  benefits  the  only 
inquiry  remaining  is  whether  the  judgment  is  void  or 
voidable.  If  the  judgment  is  merely  voidable  then  the 
collateral  attack  now  made  by  the  city  must  fail.  The 
court  had  jurisdiction  of  the  parties  and  of  the  subject 
matter.  The  very  purpose  of  the  litigation  was  to 
ascertain  the  compensation  to  be  paid  to  Schmid  for 
appropriating  part  of  his  land  and  in  fixing  the  amount 
of  compensation  the  court  necessarily  applied  rules  for 
measuring  the  compensation.  These  rules  may  have 
been  correct  or  incorrect;  if  correct,  the  resultant  of 
those  rules  is  unassailable  in  any  proceeding ;  and  if  in- 
correct, the  resultant  is  safe  from  attack  in  a  collateral 
proceeding  even  though  it  may  be  vulnerable  to  a 
direct  assault.  The  court  did  exactly  what  it  was 
called  upon  to  do;  it  ascertained  the  compensation  to 
be  paid  to  Schmid.  An  incorrect  measure  of  compen- 
sation would  not  necessarily  render  the  judgment  void 
because  generally  an  incorrect  measure  would  do  no 
more  than  to  render  the  judgment  erroneous  and  void- 
able. While  the  verdict  and  judgment  are  unambigu- 
ous nevertheless  if  it  were  either  necessary  or  proper 
to  examine  the  complaint  in  the  condemnation  action 
that  pleading  might  offer  some  explanation  for  the 
language  of  the  verdict  and  judgment.  The  com- 
plaint tells  about  the  $890  assessment  on  lot  1  and 
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among  the  requests  appearing  in  the  prayer  is  one  for 
permission  to  pay  this  and  another  lien  out  of  the  dam- 
ages awarded  by  the  jury.  It  is  not  necessary,  nor 
do  we  attempt  to  decide  whether  Schmid  was  entitled 
to  ignore  the  assessments  and  try  the  condemnation 
action  as  though  no  assessments  had  been  levied,  nor 
do  we  undertake  to  determine  whether  the  city  could 
have  insisted  on  confining  the  jury  to  the  single  ques- 
tion of  gross  damages  on  the  theory  that  the  local  as- 
sessments previously  levied  foreclosed  the  right  of  the 
Circuit  Court  to  inquire  into  any  benefits ;  but  it  is  suffi- 
cient for  the  purposes  of  the  instant  case  to  say  that  the 
judgment  in  the  condemnation  action  was  not  void 
but  that  it  was  either  a  perfect  or  merely  an  erroneous 
judgment.  If  on  the  one  hand  it  is  a  perfect  judgment 
it  is  impregnable ;  or  if  on  the  other  hand  it  is  merely 
erroneous  but  not  void  it  is  safe  from  attack  for  any 
of  the  reasons  urged  by  the  city  in  this  collateral  pro- 
ceeding. Every  blow  attempted  to  be  struck  in  this 
collateral  attack  against  the  condemnation  judgment 
was  also  aimed  at  it  when  the  city  made  a  direct  attack 
by  appealing  from  the  judgment.  A  judgment  which 
has  become  a  finality  between  Schmid  and  the  City  of 
Portland  declares  that  $8,000  is  the  simi  to  be  paid  to 
the  former  *4n  excess  of  all  benefits,"  and  as  was 
said  in  Howard  v.  Huron,  5  S.  D.  539  (59  N,  W.  833,  26 
L.E.A.493): 

*'The  judgment  estops  the  city  from  asserting  the  fact 
to  be  otherwise.  In  theory  of  law,  therefore,  the  as- 
sertion of  the  city  cannot  be  true. ' ' 

Moreover,  if  the  jury  did  deduct  the  assessments 
from  the  gross  damages  the  municipality  could  not 
complain.  Schmid  is  entitled  to  the  unpaid  balance  of 
his  judgment  and  his  application  for  a  peremptory  writ 
of  mandamus  is  granted.  Writ  Allowed. 
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Argued  February  8,  reversed  and  suit  dismissed  March  13,  rehearing 
denied  April  3,  1917. 

ASPINWALL  V.  DUNLAVT. 

(163  Pac.  596;  163  Pac.  1169.) 

Peedg    Property  Ctonyeyed— ICistake— Eridence. 

1.  In  an  action  to  determine  a  boundary  dispute,  failure  to  include 
in  deed  all  land  marked  out  by  surveyor  held  not  a  mutual  mistake 
on  part  of  defendant  and  grantor;  their  intention  being  that  the  sur- 
vey  should  conform  to  deed,  and  that  defendant  should  have  20.05 
aeres,  the  amount  he  paid  for. 

[As  to  construction  of  boundaries,  see  notes  in  22  Am.  St.  Bep. 
84;  30  Am.  St.  Bep.  453.] 

ON  PETITION  FOR  REHEABINO. 

Bridence— Weight— Effect  as  to  Party  Offering  Witneu. 

2.  A  party  vouches  for  the  credibility  of  assertions  of  his  own 
witness,  given  in  response  to  questions  asked  by  him. 

Deeds— Mutual  llistake— Evidence. 

3.  The  solution  of  question  whether  there  was  a  mutual  mistake 
in  deeds  does  not  depend  upon  cupidity  of  one  party,  nor  upon  incon- 
venience caused  the  other. 

Prom  Marion :  Wiluam  Galloway,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Harris. 

John  S.  Dunlavy  and  Britt  Aspinwall  are  adjoining 
land  owners  who  purchased  their  respective  tracts 
from  M.  L.  Jones  and  his  wife  Emma  H.  Jones.  This 
controversy  involves  a  narrow  strip  of  land  about  18.42 
chains  in  length,  16  links  wide  at  one  end  and  18%  links 
at  the  other  and  embraces  0.31  of  an  acre.  Emma  H. 
Jones  owned  about  100  acres  of  land  bounded  on  the 
west  by  the  west  line  of  the  Linus  Brooks  Donation 
Land  Claim  and  on  the  north  by  a  county  road  extend- 
ing almost  but  not  quite  due  east  and  west.  The  land 
owned  by  Emma  H.  Jones  was  in  a  single  field,  was 
without  partition  fences  and  was  not  platted.  About 
the  first  of  November,  1906,  M.  L.  Jones,  who  trans- 
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acted  all  the  business  for  himself  and  wife,  agreed  to  sell 
twenty-acre  tracts  of  the  Jones  land  to  L.  C.  Matthes 
and  Britt  Aspinwall,  but  it  was  understood  that  the 
purchasers  were  to  have  the  tracts  surveyed  at  their 
own  expense,  and  accordingly  Matthes  and  Aspinwall 
procured  Alonzo  Gesner  to  survey  three  tracts.  Com- 
mencing at  the  west  line  of  the  Linus  Brooks  Donation 
Land  Claim  or  the  west  boundary  of  the  Jones  land, 
Gesner  surveyed  off  three  tracts,  abutting  on  the  county 
road,  which  for  convenience  may  be  referred  to  as 
tracts  1,  2  and  3.  Evidently  Gesner  intended  to  mark 
the  corners  of  each  of  the  three  tracts  described  in  the 
deeds  to  Matthes  and  Aspinwall,  for  he  drove  iron 
pipes  into  the  ground  for  that  purpose.  After  Gesner 
made  his  survey  two  deeds  were  prepared  and  sub- 
mitted to  M.  L.  Jones  and  wife  who  signed  and  de- 
livered them  on  November  17,  1906,  one  to  Aspinwall 
and  the  other  to  Matthes.  The  deed  received  by  Aspin- 
wall conveyed  tracts  1  and  3  to  him  while  the  other 
deed  transferred  tract  2  to  Matthes.  The  Aspinwall 
deed  describes  tract  1  thus : 

*' Beginning  at  a  point  in  the  center  of  the  county 
road  on  the  West  boundary  line  of  D.  L.  C.  of  Linus 
Brooks  and  wife  number  sixty-four,  20.50  chains  30 
minutes  East  of  the  northwest  comer  of  said  D.  L.  C, 
and  running  thence  South  on  the  West  line  of  said 
D.  L.  C.  number  sixty- four  18.26  chains;  thence  East 
10.98  chains;  thence  North  30  minutes  West  18.26 
chains  to  center  of  county  road ;  thence  West  along  the 
center  of  county  road  10.98  chains  to  place  of  begin- 
ning, and  containing  20.05  acres  of  land  more  or  less.*' 

Tract  3  is  described  as  follows : 

**  Beginning  at  a  point  20.50  chains  South  30  minutes 
East  and  21.96  chains  East  of  the  northwest  corner 
of  the  D.  L.  C.  of  Linus  Brooks  and  wife  Number  sixty- 
four,  in  the  center  of  the  county  road,  and  running 
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thence  South  30  minutes  East  18.26  chains ;  thence  East 
10.98  chains ;  thence  North  thirty  minutes  West,  18.26 
chains  to  center  of  county  road;  thence  West  along 
center  of  the  county  road  10.98  chains  to  the  place  of 
beginning,  and  containing  20.05  acres  of  land  more  or 
less.'* 

The  Matthes  deed  describes  tract  2  in  this  language : 

**  Beginning  at  a  point  20.50  chains  S.  30  minutes 
East  and  10.98  chains  East  of  the  northwest  corner  of 
the  D.  L.  C.  of  Linus  Brooks  and  wife  No.  64  in  the 
center  of  the  county  road,  and  running  thence  South  30 
minutes  East  18.26  chains,  thence  East  10.98  chains, 
thence  North  30  minutes  West  18.26  chains  to  the 
center  of  the  county  road,  thence  West  along  the  center 
of  county  road  10.98  chains  to  the  place  of  beginning, 
and  containing  20.05  acres  of  land  more  or  less.'' 

Subsequently  on  November  20,  1906,  Jones  and  wife 
conveyed  what  may  be  designated  as  tract  4  to  John  S. 
Dunlavy  describing  the  premises  thus: 

**  Beginning  in  the  center  of  the  county  road  at  a 
point  20.50  chains  South  0  degrees  30  minutes  East, 
along  the  west  boundary  line  of  the  Linus  Brooks 
Donation  Land  Claim  number  sixty-four  and  East 
32.94  chains,  thence  South  0  degrees  30  minutes  East 
18.26  chains;  thence  East  10.98  chains;  thence  North 
0  degrees  30  minutes  West  18.26  chains  to  the  center  of 
the  county  road,  thence  West  along  the  center  of  the 
county  road  10.98  chains  to  place  of  beginning,  con- 
taining 20.05  acres  of  land,  more  or  less." 

The  agreement  between  Jones  and  Aspinwall  re- 
quired the  latter  to  build  a  fence  on  the  east  line  of 
tract  3  at  his  own  expense  and  accordingly  either  in 
1907  or  1908  Aspinwall  constructed  a  fence  along  what 
he  concluded  was  the  east  line  of  tract  3.  He  was  led 
to  believe  that  his  Tence  was  properly  located  because 
of  the  presence  of  a  wooden  stake  in  the  edge  of  the 
road  near  the  northeast  comer  and  a  similar  stake 
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near  the  southeast  comer  of  tract  3;  and  it  may  be 
added  that  it  was  ascertained  in  January,  1915,  that 
the  fence  was  on  a  line  between  the  two  iron  pipes 
which  Gesner  had  evidently  driven  in  the  ground  to 
mark  the  southeast  and  the  northeast  corners  of  tract 
3.  Dunlavy  was  not  present  when  the  fence  was  built 
nor  did  he  participate  in  its  location.  In  January, 
1915,  Dunlavy  caused  a  survey  to  be  made  and  it  was 
then  discovered  that  the  fence  between  Aspinwall  and 
Dunlavy  was  not  located  on  a  line  which  would  cor- 
respond with  the  courses  and  distances  given  in  the 
deeds  for  tracts  3  and  4  but  that  the  fence  was  east  of 
the  east  boundary  of  tract  3  as  that  tract  is  described 
in  the  deed  to  Aspinwall.  When  Aspinwall  refused 
to  move  his  fence  back  to  a  line  on  the  ground  which 
would  correspond  exactly  with  the  courses  and  dis- 
tances given  in  his  deed,  Dunlavy  conmienced  an  ac- 
tion in  ejectment  to  recover  possession  of  the  strip  of 
land  between  the  fence  and  the  east  line  of  tract  3  as 
that  line  would  be  if  located  pursuant  to  the  calls  in 
the  Aspinwall  deed.  Aspinwall  answered  to  the  ac- 
tion in  ejectment  and  then  filed  a  complaint  in  equity 
in  the  nature  of  a  cross-bill,  alleging  that  Emma  H. 
Jones  caused  a  survey  to  be  made  and  iron  pipes  driven 
in  the  ground  to  mark  the  four  corners  of  tract  3; 
that  Jones  and  wife  and  Aspinwall  intended  to  de- 
scribe tract  3  in  the  deed  to  Aspinwall  so  as  to  include 
all  the  land  between  the  four  comers  marked  by  the 
iron  pipes  driven  in  the  ground  by  Gesner  **but  through 
the  error  of  the  scrivener  of  said  deed  of  conveyance, 
and  by  mutual  mistake"  of  Jones  and  wife  and  Aspin- 
wall *^the  said  deed  of  conveyance  did  not  describe  and 
include  all  the  land  that  was  intended  to  be  con- 
veyed." M.  L.  Jones  and  wife  were  not  made  parties 
to  the  suit.    A  demurrer  to  the  cross-bill  was  overruled 
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and  Dunlavy  filed  an  answer  consisting  of  admissions 
and  denials.  The  decree  of  the  trial  court  was  for 
Aspinwall  and  Dunlavy  has  appealed. 

Bevebsed  and  Dismissed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Pogue,  Page  £  Roberts,  with  an  oral  argu- 
ment by  Mr.  Myron  E.  Pogue. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Samuel  T.  Richardson. 

Mr.  Justice  Harbis  delivered  the  opinion  of  the 
court. 

1.  The  ownership  of  th^  disputed  strip  depends  upon 
whether  the  deed  of  November  17,  1906,  to  Aspinwall 
is  to  remain  unchanged.  If  the  description  in  the  deed 
is  not  altered  then  Aspinwall  cannot  claim  to  be  the 
owner  of  the  controverted  piece  of  land;  but,  if  the 
description  is  changed  so  as  to  describe  lines  drawn 
between  the  four  iron  pipes  driven  by  Gesner  for  the 
purpose  of  marking  the  four  comers  of  tract  3  then 
the  deed  will  include  the  litigated  land. 

For  the  purposes  of  this  opinion  we  shall  assume 
that  the  respondent  is  correct  when  he  says  that  the 
issues  of  fact  are  ^^  narrowed  down  to  the  one  question 
whether  or  not  by  mutual  mistake  the  land  in  con- 
troversy was  omitted  from  the  deed  to  respondent.*' 
A  careful  reading  of  the  record  convinces  us  that  there 
was  no  mistake,  but  that,  on  the  contrary,  Jones  and 
wife  conveyed  exactly  what  they  intended  to  sell  and 
Aspinwall  received  what  he  agreed  to  purchase.  We 
can  best  understand  the  situation  if  attention  is  first 
directed  to  the  descriptions  found  in  all  the  deeds. 
Not  a  single  moninnent  is  referred  to  in  any  of  the 
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deeds  except  the  northwest  comer  of  the  Linus  Brooks 
Donation  Land  Claim,  the  west  boundary  line  of  the 
donation  claim  and  the  center  of  the  county  road.  No 
mention  is  made  of  the  iron  pipes  in  the  deeds  to 
Matthes,  Aspinwall  and  Dunlavy.  After  first  making 
an  appropriate  tie  the  northwest  comer  of  each  tract 
is  made  the  place  of  beginning  for  the  description  of 
that  tract.  The  northwest  comer  of  tract  1  is  on  the 
donation  claim  line  and  at  a  point  in  the  center  of  the 
county  road ;  the  northwest  comer  of  tract  2  is  in  the 
center  of  the  county  road  and  is  10.98  chains  East  from 
the  northwest  comer  of  tract  1 ;  the  northwest  comer 
of  tract  3  is  in  the  center  of  the  county  road  and  21.96 
chains  east  from  the  northwest  comer  of  tract  1;  the 
northwest  comer  of  tract  4  is  in  the  center  of  the 
county  road  and  32.94  chains  east  from  the  northwest 
corner  of  tract  1.  Looking  at  the  descriptions  of  the 
four  tracts  as  they  appear  in  the  deeds  to  Matthes, 
Aspinwall  and  Dunlavy,  it  will  be  seen  that  each  tract 
abuts  upon  the  county  road;  that  the  course  and  dis- 
tance of  each  boundary  line  of  each  tract  is  exactly  the 
same  as  the  course  and  distance  of  the  corresponding 
boundary  line  of  every  other  tract.  Li  short  the  four 
several  tracts  are  equal  and  uniform  in  size. 

The  result  is  diflferent,  however,  if  the  boundaries 
of  the  four  tracts  are  to  be  determined  by  lines  run 
between  the  iron  pipes  which  Gesner  placed  a£  the  dif- 
ferent comers  of  tracts  1,  2  and  3.  Without  exception, 
the  course  of  every  line  is  different  from  the  course 
given  in  the  deeds  and  each  line  is  longer  than  the 
corresponding  line  found  in  the  deed.  Conamencing 
at  the  iron  pipe  which  marks  the  northwest  corner  or 
place  of  beginning  for  tract  1  and  running  easterly 
along  the  center  of  the  county  road,  it  is  10.992  chains 
to  the  iron  pipe  which  Gesner  evidently  drove  in  the 
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ground  for  the  purpose  of  indicating  the  northeast 
comer  of  tract  1  a:nd  the  northwest  corner  of  tract  2 ; 
it  is  11.108  chains  from  the  second  iron  pipe  to  the 
next  iron  pipe  or  the  place  which  Gesner  evidently  in- 
tended to  mark  as  the  northeast  comer  of  tract  2  and 
the  northwest  corner  of  tract  3 ;  and  it  is  11.026  chains 
from  the  third  iron  pipe  to  the  fourth  iron  pipe  or  to 
the  place  which  Gesner  evidently  marked  as  the  north- 
east comer  of  tract  3.  The  north  boundary  line  of 
each  of  the  tracts  1,  2  and  3  exceeds  10.98  chains  if 
the  iron  pipes  found  in  the  center  of  the  county  road 
are  to  govern  and  this  excess  accounts  for  the  location 
of  ^the  fence  constructed  by  Aspinwall.  Apparently 
the  persons  who  carried  the  chain  measured  ^'long.'* 

It  is  plain  that  Gesner  intended  that  the  iron  pipes 
should  mark  the  comers  called  for  in  the  deeds  rather 
than  that  the  courses  and  distances  given  in  the  deeds 
should  be  governed  by  the  sites  of  the  iron  pipes.  This 
conclusion  is  corroborated  by  the  testimony  of  Matthes 
who  says  that  after  the  survey  he  received  *'a  plat  of  it 
from  Mr.  Gesner '*  and  that  the  description  of  his  tract, 
or  tract  2,  was  the  same  as  the  plat.  Undoubtedly 
Gesner  intended  to  survey  off  three  twenty-acre  tracts 
because  Jones  and  wife  were  to  sell  two  twenty-acre 
tracts  to  Aspinwall  and  one  to  Matthes.  The  parties 
understood  that  the  purchasers  were  to  have  the  tracts 
surveyed  at  their  own  expense;  and  after  the  survey 
was  made  deeds  were  presented  to  Jones  and  wife  who 
signed  them  without  any  knowledge  of  the  location  of 
any  of  the  iron  pipes.    M.  L.  Jones  testified  thus : 

**I  intended  to  convey  them  twenty  acres  apiece;  •  • 
I  intended  to  convey  those  parties,  all  of  them,  exactly 
what  I  had  agreed  to  convey,  and  they  made  their  own 
survey  and  put  in  the  description,  I  think;  they  fur- 
nished the  description  of  the  land;  *  *  I  intended  to 
convey  to  them  just  exactly  what  they  paid  me  for;  *  • 
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I  didnH  make  out  the  deeds.  They  were  made  out  and 
brought  to  me.  They  conformed  to  the  agreement  that 
I  had  made  with  them  to  convey  them  twenty  acres  of 
land  apiece. '* 

According  to  the  descriptions  of  tracts  1,  2  and  3  as 
found  in  the  deeds  the  area  of  each  tract  is  20.05  acres. 
Aspinwall  purchased  tracts  1  and  3  aggregating  40.10 
acres  and  according  to  the  recital  in  the  deed  he  paid 
$2,005  or  at  the  rate  of  $50  per  acre.  Matthes  paid 
$1,002.50  for  tract  2  or  at  the  rate  of  $50  per  acre.  The 
recitals  in  the  deeds  about  the  amount  of  the  considera- 
tion demonstrate  that  all  persons  concerned  believed 
that  Jones  and  wife  were  transferring  and  the  pur- 
chasers were  paying  for  the  land  described  in  the  deeds. 
The  conveyances  give  to  Aspinwall  and  Matthes  the 
exact  acreage  called  for  and  the  grantee  paid  for 
that  acreage  at  a  fixed  rate  per  acre.  If,  however,  the 
deeds  are  to  be  controlled  by  the  iron  pipes  then  tracts 
1, 2  and  3  will  each  contain  more  than  20.05  acres. 

Jones  intended  to  sell  three  twenty-acre  tracts :  One 
to  Matthes  and  two  to  Aspinwall.  Gesner  intended  to 
survey  off  three  tracts,  each  to  contain  twenty  acres. 
In  making  the  survey  he  indicated  the  comers  with  iron 
pipes  and  undoubtedly  believed  that  those  pipes  were 
placed  in  exact  conformity  with  the  calls  in  the  deeds, 
for  the  record  discloses  that  subsequent  to  the  survey 
he  prepared  a  plat  and  the  plat  was  the  same  as  the 
descriptions  in  the  deeds.  It  is  more  than  probable 
that  Gesner  wrote  out  the  descriptions  for  tracts  1,  2 
and  3  although  that  conclusion  can  only  be  supported 
by  circumstantial  evidence.  Furthermore,  the  pur- 
chasers paid  for  the  exact  acreage  which  the  deeds 
conveyed  to  them.  In  view  of  this  situation  it  cannot 
be  said  that  any  land  was  omitted  from  either  of  the 
deeds  by  reason  of  the  mutual  mistake  of  the  grantors 
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and  grantee.  Moreover,  Dunlavy  had  no  knowledge  of 
the  iron  pipes.  According  to  the  description  in  his 
deed  his  northwest  corner  coincides  with  the  northeast 
comer  of  tract  3  as  described  in  the  Aspinwall  deed. 
When  Dunlavy  purchased  there  was  no  fence.  His 
deed  did  not  embrace  an  inch  of  ground  included  in 
the  Aspinwall  deed,  but  tracts  3  and  4  adjoined  each 
other  without  either  covering  the  other.  No  fact  or  cir- 
cumstance was  brought  to  the  attention  of  Dunlavy  re- 
quiring him  to  inquire  whether  the  Aspinwall  deed 
had  omitted  any  land  even  if  it  be  assumed  that  a 
mutual  mistake  can  be  attributed  to  Jones  and  wife  and 
Aspinwall. 

It  is  true  that  on  February  11,  1915,  Jones  and 
wife  gave  a  quitclaim  deed  to  Aspinwall  to  all  the  land 
now  claimed  by  the  latter.  Jones  and  wife  had,  how- 
ever, previously  given  a  deed  to  Dunlavy  covering  the 
disputed  territory  and  consequently  a  subsequent  quit- 
claim deed  would  not  operate  to  convey  any  title  to 
Aspinwall  for  the  reason  that  on  February  11,  1915, 
Jones  and  wife  had  none  to  convey.  M.  L.  Jones  ex- 
plains the  quitclaim  deed  by  saying  that  it  was  brought 
to  him  by  Pierre  Aspinwall  who  said : 

**He  desired  a  quitclaim  deed  to  some  land  that  I 
had  conveyed  to  Britt  Aspinwall  formerly.  I  looked 
over  the  deed  and  made  some  interlineations  to  make  it 
simply  a  quitclaim  deed,  conveying  only  the  right  that 
I  held  there.  I  understood  that  I  had  conveyed  all  my 
ownership  in  the  land  formerly,  but  I  had  no  objections 
to  making  him  a  quitclaim  deed,  conveying  him  simply 
what  interest, — that  is,  no  more  interest  than  I  had, 
and  I  didn't  consider  that  I  had  any  interest,  but  he 
said  that  it  corrected  some  description  in  the  land 
which  I  had  given  him  formerly;  *  *  I  didnH  make 
any  comparisons,  or  didn't  know  what  mistake  they 
claimed  was  in  it;  didn't  look  that  up;  didn't  make 
any  comparison  with  the  former  deed ;  •  *  I  simply  in- 
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tended  to  correct  any  mistake  that  might  have  been 
made  in  the  description  of  the  land  which  I  had  form- 
erly conveyed  to  Mr.  Aspinwall.  I  had  no  intention  of 
conveying  any  land  to  him  which  I  had  deeded  to  Mr. 
Dunlavy.'* 

The  description  of  tract  3  appearing  in  the  deed  of 
November  17, 1906,  to  Aspinwall  includes  all  the  prop- 
erty at  that  time  intended  to  be  conveyed  and  Aspinwall 
is  not  entitled  to  have  the  deed  changed  so  as  to  include 
more  or  different  land.  When  this  cause  was  argued  it 
was  stated  and  not  denied  that  the  narrow  strip  in  dis- 
pute was  not  worth  to  exceed  $31.  Under  all  the  cir- 
cumstances we  think  that  the  decree  should  be  without 
costs  to  either  party  in  either  court.  The  decree  is 
reversed  and  the  suit  is  dismissed  without  costs  to 
either  party  in  any  court.      Reversed  and  Dismissed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Benson 
and  Mr.  Justice  Burnett  concur. 


Denied  April  3,  1917. 

On  Petition  for  Rehearing. 

(163  Pac.  1169.) 

On  petition  for  rehearing.    Rehearing  denied. 

Mr.  Samuel  T.  Richardson,  for  tTie  petition. 

Messrs.  Pogue,  Page  £  Roberts,  contra. 

Department  1.    Mr.  Justice  Harris  delivered  the 
opinion  of  the  court. 

The  plaintiff  insists  in  a  petition  for  a  rehearing  that 
the  difference  between  the  courses  and  distances  in  the 
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deeds  and  the  courses  and  distances  fixed  by  the  loca- 
tion of  the  iron  pipes  is  so  great  as  to  make  it  improb- 
able that  Gesner  prepared  the  descriptions  for  the 
deeds  or  that  the  descriptions  in  the  deeds  were  taken 
from  the  Gesner  survey;  and  the  plaintiff  concludes 
that  the  notary  public  who  took  the  acknowledgment 
and  also  witnessed  the  deeds  **made  his  own  descrip- 
tion for  those  deeds  and  that  the  survey  that  Gesner 
made  was  never  consulted  by  him. "  S.  A.  Jones  acted 
as  the  notary  public  and  as  one  of  the  witnesses  in  the 
execution  of  the  deeds  to  Aspinwall,  Matthes  and  Dun- 
lavy,  and  from  those  circumstances  the  petitioner 
argues  that  '*it  is  evident  that  the  person  who  furnished 
the  descriptions  for  said  different  deeds  never  surveyed 
any  of  the  tracts  but  made  up  his  description  from  his 
ideas  of  directions  without  consulting  any  compass'' 
and  that  **S.  A.  Jones  was  the  person  who  made  his 
own  description  for  these  deeds  and  that  the  survey 
that  Gesner  made  was  never  consulted  by  him. ' '  If  the 
fact  that  S.  A.  Jones  acted  as  the  notary  public  and  as 
one  of  the  witnesses  stood  alone  and  was  neither  ex- 
plained nor  affected  by  other  evidence,  then  there  might 
be  some  room  for  the  contention  of  plaintiff,  but  the 
fact  upon  which  plaintiff  relies  in  support  of  the  in- 
ference urged  by  him  does  not  stand  alone.  It  must  be 
remembered  that  the  owners  agreed  to  sell  and  the  pur- 
chasers to  buy  20-acre  tracts  and  that  Gesner  made  a 
survey  of  tracts  1,  2  and  3  for  the  express  purpose  of 
enabling  the  parties  to  consummate  their  agreements. 
It  is  not  within  the  realm  of  probability  that  after  go- 
ing to  the  expense  of  a  survey  for  the  very  purpose  of 
deeding  the  land  the  parties  neither  received  nor  used 
descriptions  prepared  by  Gesner.  It  is  not  reasonable 
to  suppose  that  the  parties  ignored  the  descriptions 
which  Gesner  must  have  prepared  for  them. 
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2.  After  admitting  that  Matthes  testified  that  he 
received  a  plat  of  the  survey  from  Gesner  and  that  the 
description  of  tract  No.  2  was  identical  with  the  plat, 
the  petitioner  asks:  **Is  it  possible  to  put  much  cred- 
ence in  such  an  assertion  1 '  *  The  answer  is :  The  plain- 
tiff himself  vouched  for  this  testimony  since  Matthes 
was  a  witness  for  Aspinwall  and  furthermore  the  testi- 
mony concerning  the  plat  was  given  in  response  to 
questions  asked  by  plaintiff. 

3.  The  issue  made  by  the  pleadings  was  whether  the 
disputed  land  was  omitted  from  the  Aspinwall  deed  by 
reason  of  the  mutual  mistake  of  the  parties.  The  solu- 
tion of  that  question  does  not  depend  upon  the  cupidity 
of  one  party  nor  upon  the  inconvenience  caused  to  the 
other,  nor  upon  a  loss  which  the  petition  suggests  may 
be  suffered  by  the  plaintiff  although  no  mention  of  it 
is  made  in  the  pleadings.  Aspinwall  asserted  and 
Dunlavy  denied  that  the  disputed  strip  of  land  was 
omitted  from  the  Aspinwall  deed  as  a  result  of  the 
mutual  mistake  of  the  parties  to  the  deed.  The  plain- 
tiff failed  to  prove  the  alleged  mistake  and  therefore 
he  must  fail  in  this  suit.  The  petition  for  a  rehearing 
is  denied.  Affibmed.    Reheabinq  Denied. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Benson 
and  Mb.  Justice  Bubnett  concur. 
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Argued  February   15,   reversed   and   remanded   March   9,  rehearing 
denied  April  3,  1917. 

BAGLEY  V.  BLOCH. 

(163  Pac.  425.) 

Taxation— Part  Payment— Validity  of  Delinqnent  Certlflcata. 

1.  Where  collector  neglected  to  indorse  on  tax-roll  the  particular 
part  of  land  to  which  a  part  payment  applied,  his  delinquency  cer- 
tificate, issued  for  a  part  only,  was  void,  since  no  foundation  existed 
for  recovery  of  remainder  of  the  tax,  except  as  against  the  entire 
parcel. 

Taxation  — Aflsaaiment  Books  —  Deacription  by  Baf erence  — 'Tablio 
Becorda.'* 

2.  Section  3594,  L.  O.  L.,  requiring  taxed  property  to  be  described 
by  boundaries,  or  by  reference  to  a  description  in  a  public  record, 
liild  satisfied  by  description  by  figures  and  abbreviations  in  "Index 
to  Taxpayers,"  "Division  Book,"  and  "Block  Book,"  reference  being 
therein  made  to  assessment-roll  pages,  and  such  books  thereby  became 
"public  records,"  in  view  of  Section  3588,  requiring  plats  to  be  made, 
which  are  subject  to  public  inspection,  read  in  connection  with  Sec- 
tions 3597,  3599,  making  descriptions  by  figures  and  abbreviations 
sufficient. 

Deedfr— Description  by  Beference. 

3.  Where,  in  description  contained  in  a  deed,  reference  is  made  to 
a  public  record,  where  adequate  description  may  be  found,  resort  may 
be  had  thereto  in  order  to  identify  premises. 

[As  to  tax  deeds  as  evidence,  see  notes  in  17  Am.  Dec.  505; 
28  Am.  St.  Bep.  19.] 

Process— 4}abstitated  Service  Statates^-Oonstruetion. 

4.  Statutes  providing  for  constructive  service  of  process  in  secur- 
ing jurisdiction  of  persons,  being  in  derogation  of  common  law,  are  to 
be  strictly  construed. 

Taxation— Foreclosure  Proceedings— Substituted  Service. 

5.  A  stipulation,  on  which  suit  to  quiet  title  was  tried,  assigning 
no  reason  why  process  in  tax  foreclosure  proceedings  was  served  by 
publication  upon  a  resident  of  the  state,  did  not  uphold  a  decree  sus- 
taining tfie  lien,  in  view  of  Section  3696,  L.  0.  L.,  requiring  sum- 
mons to  be  served  in  like  manner  as  in  Circuit  Court. 

Equity— ^Maxim. 

6.  To  entitle  a  party  to  equitable  relief,  he  should  be  required  to 
do  equity. 

Taxation— Quieting  Title — Condition  Precedent — ^Payment  of  Taxes. 

7.  Since  Lfaws  of  1901,  page  248,  section  17,  declares  taxes  a  lien 
on  realty,  it  is  immaterial  that  taxes  were  levied  before  present  pur- 
chaser owned  lands,  and  in  a  suit  to  quiet  title,  based  on  invalidity 
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of  a  tax  lien,  it  was  incumbent  upon  plaintiff  to  tender  delinquent 
taxes  into  court  before  issuance  of  decree,  as  required  hj  Section 
3725,  L.  O.  L. 

From  Multnomah :  George  N.  Davis,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  Geo.  R.  Bagley  against  Moses 
Bloch,  Bertha  Bloch,  and  Multnomah  County,  a  qUfasi- 
municipal  corporation,  to  quiet  title  to  real  property. 
The  plaintiff  for  cause  of  suit  alleges  that  he  is  the 
owner  of  12.22  acres  of  land  in  Multnomah  County, 
Oregon,  particularly  describing  .the  premises ;  that 
each  of  the  defendants  claims  to  have  some  right,  title 
or  interest  in  and  to  such  realty,  but  that  the  claim  of 
each  is  void. 

Multnomah  County  alone  answering  denied  the  ma- 
terial averments  of  the  complaint,  and  for  a  further 
defense  alleged,  in  effect,  that  on  March  1,  1909,  when 
the  assessment  for  that  year  was  required  to  be  made 
as  of  that  date,  Melchior  Kehrli  was  the  owner  of  4.12 
acres  of  land  in  that  county  and  Percy  H.  Blyth  was 
also  the  owner  therein  of  33.88  acres,  of  which  latter 
tract  8.2  acres  and  all  of  the  former  are  included  within 
the  boundaries  of  the  plaintiff's  realty;  that  the  as- 
sessor of  Multnomah  County  duly  assessed  such  lands 
for  the  year  1909  to  the  then  owners ;  that  based  upon 
such  valuation  there  was  extended  on  the  roll  valid 
taxes  which  became  liens  on  the  premises;  that  these 
taxes  were  not  paid  and  by  reason  thereof  delin- 
quency certificates  were  issued  to  the  county,  which 
corporation  then  became  and  now  is  the  owner  and 
holder  thereof.  It  was  further  alleged  that  the  suit 
should  be  abated  for  that  the  plaintiff  had  not  de- 
posited in  court,  upon  filing  his  complaint,  the  amount 
of  taxes  properly  chargeable  to  such  real  property. 
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The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  and  also  averred  that  the  attempted  as- 
sessment of  the  land  for  the  year  1909  was  void  because 
the  description  of  the  realty  as  noted  on  the  rolls  and 
in  the  delinquency  certificates  was  insufiicient,  and  in 
consequence  thereof  no  lien  was  created  upon  the  real 
property  and  no  necessity  existed  for  tendering  any 
sum  of  money  whatever  as  a  condition  precedent  to  the 
right  to  maintain  this  suit.  The  cause  was  tried  upon 
an  agreed  statement  of  facts,  which,  omitting  the 
signatures  of  counsel  for  the  respective  parties,  reads : 

''It  is  hereby  stipulated  and  agreed  by  and  between 
the  plaintiff  and  the  defendant,  Multnomah  County, 
that  the  following  are  the  facts  in  this  case,  fully 
proven  at  the  trial  thereof : 

''(1)  That  the  defendant,  Multnomah  County,  is  a 
political  subdivision  of  the  State  of  Oregon. 

''(2)  That  the  plaintiff  is  the  owner  in  fee  simple 
and  in  the  actual  possession  of  the  following  described 
real  estate,  to-wit :  That  certain  tract  of  land  in  Multno- 
mah County,  State  of  Oregon,  bounded  by  a  line  run 
as  follows:  Beginning  at  a  point  on  the  half  section 
line  running  easterly  and  westerly  through  section  31, 
township  1  N.,  R.  1  E.,  W.  M.,  24  chains  west  of  the 
quarter  section  comer  between  sections  31  and  32  in 
said  township  and  range;  thence  north  736.25  feet  to 
a  point;  thence  westerly  and  parallel  to  said  half  sec- 
tion line  911.3  feet  to  the  Cornell  Road ;  thence  south- 
easterly along  said  road  to  a  point  which  is  285  feet 
north  of  said  half  section  line  through  section  31; 
thence  easterly  along  the  north  line  of  a  certain  two- 
acre  tract  conveyed  to  Multnomah  County  by  deed  re- 
corded in  Book  158  of  records  of  the  said  County,  at 
page  453  thereof,  66.05  feet  more  or  less  to  the  north- 
east comer  thereof;  thence  southerly  along  the  east 
line  of  said  two-acre  tract,  285  feet  to  the  southeast  cor- 
ner thereof,  and  thence  easterly  629.4  feet  more  or  less 
to  the  place  of  beginning. 

^Or. — 89 
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**  (3)  That  the  defendant,  Multnomah  County,  claims 
a  lien  against  said  land  adverse  to  the  title  of  the  plain- 
tiff by  virtue  of  certain  tax  certificates  of  delinquency 
issued  for  unpaid  taxes  for  the  year  1909,  described 
hprp9-i  tfii* 

*'(4)  That  on  the  1st  day  of  March,  1909,  Percy  H. 
Blyth  was  the  record  owner  of  that  piece  or  parcel  of 
land  located  in  Multnomah  County,  Oregon,  and  more 
particularly  described  as  follows,  to  wit :  Beginning  24 
chains  west  and  285  feet  north  of  the  quarter  section 
corner  in  the  east  line  of  section  31,  township  1  North, 
range  1  East,  Willamette  Meridian;  thence  west  935.1 
feet;  thence  south  285  feet;  thence  west  1440.9  feet; 
thence  north  11.11  chains ;  thence  east  36  chains ;  thence 
south  448.26  feet  to  beginning.  That  on  the  1st  day  of 
March,  1909,  Melchior  Kehrli  was  the  record  owner  of 
that  piece  or  parcel  of  land  located  in  Multnomah 
County,  Oregon,  and  more  particularly  described  as 
follows,  to-wit :  Beginning  24  chains  west  of  the  quarter 
section  comer  between  sections  31  and  32,  township 
1  north,  range  1  east,  Willamette  Meridian;  thence 
north  89  degrees  22  minutes  west  629.4  feet;  thence 
north  0  degrees  18  minutes  west  285  feet ;  thence  south 
89  degrees  22  minutes  east  630.85  feet;  thence  south 
285  feet  to  the  place  of  beginning. 

'^(5)  That  thereafter  the  said  Percy  H.  Blyth  con- 
veyed the  east  8.2  acres  of  the  above  described  land 
so  owned  by  him  to  one  N.  Q.  Tanquery,  and  the  plain- 
tiff has  by  mesne  conveyances  become  the  owner  in  fee 
thereof;  that  said  east  8.2  acres  aforesaid  and  said 
property  owned  in  1909  by  Melchior  Kehrli,  as  afore- 
said, comprises  the  land  of  the  plaintiff  described  in 
paragraph  2  of  this  stipulation. 

'  {^2')  That  there  is  on  file  in  the  office  of  the 
Tax  Collector  of  Multnomah  County,  Oregon,  a  book 
entitled  Index  to  Taxpayers  for  the  year  1909,  which 
book  contains  an  alphabetical  index  of  all  taxpayers 
of  the  county  and  in  which  reference  is  made  to  the 
holdings  of  Percy  H.  Blyth  and  Melchior  Kehrli  as  fol- 
lows, to-wit :  Name  of  taxpayer,  Percy  H.  Blyth,  Tax 
roll,  page  5009,  line  42,  Block  Book,  page  5749.    Name 
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of  taxpayer,  Melchior  Kehrli,  Tax  roll,  page  5009,  line 
43,  Block  Book,  page  5749. 

*'  (6)  That  the  assessment  tax  roll  for  the  year  1909, 
Multnomah  County,  Oregon,  on  file  in  the  office  of  the 
tax  collector  of  said  county,  contains  the  following  en- 
tries with  reference  to  the  respective  holdings  of 
Percy  H.  Blyth  and  Melchior  Kehrli,  to-wit:  At  tax 
roll,  page  5009,  line  42 :  *  Tax  lot  No.  3 ;  name  of  tax- 
payer, Percy  H.  Blyth;  section  31,  township  1  north, 
range  1  east;  No.  of  acres  of  land,  33.88;  valuation  of 
land,  $5,000,  total  tax,  $45.50;  No.  of  receipt,  31540; 
date  of  payment,  3/15/10,  $34.07;  delinquent  $11.42; 
No.  of  certificate,  242.*  (Heading,  'Description  of 
land,Meft  blank.)  At  tax  roll,  page  5009,  line  43: 
*Tax  lot  No.  4;  name  of  taxpayer,  Melchior  Kehrli; 
section  31,  township  1  north,  range  1  east ;  No.  of  acres 
of  land,  4.12;  value  of  land,  $600;  total  tax,  $5.46; 
delinquent  $5.46;  No.  of  certificate,  243.'  (Heading, 
'Description  of  land,'  left  blank.) 

**(7)  That  there  is  a  book  known  as  the  *  Division 
Book'  on  file  in  the  office  of  said  Tax  Collector,  in 
which  appears  an  entry  as  follows,  to-wit:  *Tax  roll, 
page  5009,  line  42,  Percy  H.  Blyth,  25.18  acres;  N.  Q. 
Tanquery,  8.2  acres.'  That  the  land  of  the  plaintiff  is 
not  otherwise  attempted  to  be  assessed  for  said  year. 

**  (8)  That  there  is  on  file  in  the  office  of  the  County 
Assessor  of  Multnomah  County,  Oregon,  a  book  en- 
titled as  follows:  ^908-1911.  Block  Book  Acreage 
North. '  That  contained  in  said  book  are  the  following 
entries  for  the  year  1909,  to-wit:  *  Section  31,  township 
1  N.,  Range  1  E.;  Tax  List  No.  3;  Beg.  24  chs.  W.  and 
285  minutes  N.  of  14  Sec.  Cor.  in  E.  line  of  Sec.  31, 
thence  W.  935.1  minutes,  thence  S.  285  minutes,  thence 
W.  1440.9  minutes ;  thence  N.  11.11  chs.,  thence  E.  36 
chs.,  thence  S.  448.26  minutes  to  beg. ;  page  5749 ;  No. 
acres,  33.88;  value  of  land,  $5,000;  value  of  improve- 
ments   .    Section  31,  Township  1  N.  Range  1  E. 

Tax  List  No.  4;  Beg.  24  chs.  W.  of  14  Sec.  Cor.  between 
Sect.  31  and  32,  thence  N.  89  degrees  22  minutes  W. 
629.4  minutes ;  thence  N.  0  degrees  18  minutes  W.  285 
minutes;  thence  S.  69  degrees  22  minutes  E.    630.85 
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minutes;  thence  S.  285  minutes  to  beg.;  page  5749; 
No.  acres,  4.12 ;  value  of  land,  $600 ;  value  of  improve- 
ments, $- — .'  That  this  so-called  Block  Book  is  one 
of  the  series  of  similar  books  on  file  in  the  office  of  the 
County  Assessor  of  Multnomah  County,  containing  in 
detail  a  description  of  all  of  the  taxable  real  estate 
within  the  county  for  the  years  1908  to  1911. 

**(9)  That  delinquent  certificate  No.  242  gives  the 
name  of  the  taxpayer  as  Percy  H.  Blyth,  description  of 
property  assessed  as  *Tax  Lot  No.  3,  section  31,  town- 
ship 1  N.  E.  1  E.,  8.2  acres,  valuation  $1,255,  tax  $11.43, 
total  $18.10,*  and  no  other  or  further  description  of 
land  is  given  in  said  certificate. 

*^(10)  That  delinquent  certificate  No.  243  ^ves  the 
name  of  the  taxpayer  as  Melchior  Kehrli,  designation 
of  property  assessed  as  *Tax  lot  No.  4,  section  31, 
township  1  N.  E.  1  E.,  4.12  acres,  valuation  $600,  tax 
$5.46,  total  tax  $8.90,'  and  no  other  or  further  descrip- 
tion of  said  land  is  given. 

'*(11)  That  the  county  has  begun  suit  for  the  fore- 
closure of  said  certificates  Nos.  242  and  243  and  has 
secured  a  decree  accordingly;  that  said  certificates  are 
described  in  said  suit  to  refer  to  the  following  lands, 
viz. :  No.  242,  Frac.  lot  3,  sec.  31,  T.  1  N.  E.  1  E.  8.2 
acres.  No.  243,  lot  4,  sec.  31,  T.  1  N.  E.  1  E.  4.12  acres. 
That  the  decree  in  said  foreclosure  suit  describes  the 
said  property  in  the  same  manner  and  decrees  the  fore- 
closure of  said  certificates  on  the  land  by  the  same 
description. 

**(12)  That  the  plaintiff  at  the  time  of  the  com- 
mencement of  this  suit  was,  and  ever  since  has  been, 
and  now  is  a  resident  of  Hillsboro,  Washington 
County,  Oregon,  and  was  actually  in  said  state;  that 
no  summons  or  other  process  in  said  cause  was  served 
upon  him  personally,  but  subsequent  to  the  filing  of 
said  suit  a  summons  was  published  by  order  of  the 
court  for  six  consecutive  weeks  (seven  insertions)  in 
the  Sunday  Welcome,  a  newspaper  of  general  circula- 
tion published  in  this  county  and  state. 

''(13)  That  the  same  form  of  assessment  and  the 
same  description  as  in  paragraphs  6  and  8  is  contained 
in  the  assessment-roll  of  Multnomah  County,  Oregon, 
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for  the  year  1908,  and  the  tax  against  the  property  of 
said  description  of  $23.73  against  property  described 
as  lot  3  of  said  section  31,  was  by  the  tax  collector  ap- 
plied on  delinquent  certificate  No.  242. 

'*(14)  That  the  land  of  the  plaintiff  described  in 
paragraph  2  is  a  part  of  the  northeast  quarter  of  said 
section  31  and  is  not  and  never  was  platted  or  desig- 
nated as  lots  3  and  4,  or  any  lot  or  lots  whatever,  by  the 
government  or  the  owner  (and  was  not  known  by  such 
numbered  lots,  or  otherwise  or  at  all,  except  as  de- 
scribed in  this  stipulation,  in  the  so-called  Block  Book 
of  1909) ;  that  the  remainder  of  said  quarter  section 
of  land  is  owned  in  several  separate  tracts  and  by 
divers  and  sundry  persons  not  parties  to  this  suit. 

*'(15)  That  neither  prior  to  the  commencement  of 
this  suit  nor  at  any  other  time,  nor  at  all,  has  the  plain- 
tiff herein,  nor  his  predecessors  in  interest,  nor  any 
person,  nor  at  all,  tendered  or  offered  to  pay  the  said 
alleged  taxes  levied  upon  said  property  for  the  year 
1909,  mentioned  in  paragraph  6  of  this  stipulation.*' 

Founded  upon  such  stipulation,  conclusions  of  law 
were  deduced  as  follows: 

*'That  the  assessment  made  and  entered  against  the 
property  of  the  plaintiff  as  set  out  in  his  complaint  by 
the  assessor  of  Multnomah  County  for  the  year  1909 
was  lawful,  valid,  and  regular,  and  the  taxes  extended 
thereon  became  a  lien  against  the  property  until  paid ; 
that  the  county  of  Multnomah  as  owner  and  holder  of 
the  certificate  of  delinquency  issued  against  said  prop- 
erty is  entitled  to  a  lien  against  said  property  for  the 
amount  of  the  taxes  and  accrued  interest,  penalties, 
and  costs;  that  the  defendant,  Multnomah  County,  is 
entitled  to  a  decree  of  this  court  dismissing  the  suit 
of  the  plaintiff  so  far  as  it  pertains  to  the  said  county 
of  Multnomah.'* 

A  decree  having  been  entered  in  accordance  there- 
with the  "plaintiff  appeals. 

Beversed  and  Bemanded. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Newton  McCoy  and  Mr.  Horace  B.  Nicholas,  with 
an  oral  argument  by  Mr.  McCoy. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr. 
Samuel  H.  Pierce,  Deputy  District  Attorney,  with  an 
oral  argument  by  Mr.  Piqrce. 

Mb.  Justice  Moore  delivered  the  opinion  of  the 
court. 

In  adverting  to  the  stipulation  in  this  opinion  refer- 
ence will  generally  be  made  to  the  paragraphs  thereof 
only.  An  examination  of  that  part  of  paragraph  6 
relating  to  the  land  of  Percy  H.  Blyth  will  show  that 
the  annual  burden  undertaken  to  be  imposed  in  the 
year  1909  upon  **Tax  lot  No.  3''  was  $45.50,  on  account 
of  which  only  $34.07  was  paid,  thereby  leaving  due 
$11.42,  to  evidence  which  delinquent  ceri;ificate  No.  242 
was  issued.  So  far  as  can  be  determined  from  an  in- 
spection of  this  entry  on  the  tax-roll  the  delinquency 
there  noted  related  to  and  remained  a  charge  upon  the 
entire  33.88  acres  of  land.  The  description  of  a  part 
of  the  plaintiff's  premises,  as  given  in  the  certificate 
mentioned,  is  set  forth  in  paragraph  9,  where  it  will 
be  observed  the  delinquency  applies  to  8.2  acres  in 
**Tax  lot  No.  3,'*  the  property  of  Percy  H.  Blyth  in 
the  section,  township,  and  range  hereinbefore  speci- 
fied; but  in  what  part  of  that  lot  the  particular  area 
last  mentioned  is  situated  and  upon  which  the  tax  was 
not  paid,  it  is  impossible  to  determine.  In  the  suit  to 
foreclose  the  alleged  lien  and  in  the  decree  rendered 
therein  it  will  be  remembered  that  the  description  of  the 
premises,  as  set  forth  in  paragraph  11,  reads:  **No. 
242.  Frac.  lot  3,  sec.  31,  T.  1  N.,  B.  1  E.,  8.2  acres." 
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Paragraph  5  recites  that  Percy  H.  Blyth  conveyed  the 
east  8.2  acres  of  his  realty  to  N.  Q.  Tanquery,  from 
whom  the  plaintiff,  by  mesne  conveyances,  derived  title 
to  a  part  of  his  land,  the  metes  and  bounds  of  which  are 
set  forth  in  paragraph  2.  An  examination  of  the  lat- 
ter paragraph  will  show  that  from  the  northeast  cor- 
ner of  the  original  Blyth  tract  the  plaintiff's  line  ran, 
**  thence  westerly  and  parallel  to  said  half  section  line 
911.3  feet  to  the  Cornell  Eoad.'*  By  platting  the  land 
from  the  boundary  thus  given  and  measuring  the  angle 
with  a  protractor  it  will  be  seen  that  the  highway  re- 
ferred to  runs  from  the  northwest  comer  of  the  plain- 
tiff's premises  south  about  25  degrees  45  minutes  east. 
Though  the  area  of  land  conveyed  by  Blyth  is  correctly 
stated  in  paragraph  5,  the  tract  there  referred  to  is 
not  'Hhe  east  8.2  acres,"  for  such  division  of  his  land 
would  mean  the  western  boundary  of  the  plaintiff's 
premises  was  indicated  by  a  line  running  north  and 
south,  when,  in  fact,  it  is  northwest  and  southeast. 

1.  The  officer  receiving  the  partial  payment  of  the 
annual  tax  undertaken  to  be  imposed  upon  Blyth 's  en- 
tire real  property  neglected  to  note  on  the  margin  of 
the  tax-roll  the  particular  part  of  the  land  as  to  which 
the  tax  was  paid,  such  as,  **A11  part  thereof  situate 
west  of  the  Cornell  Road,"  or  other  equivalent  lan- 
guage; and  by  reason  of  such  failure  no  foundation 
existed  for  the  recovery  of  the  remainder  of  the  tax 
except  as  against  Blyth 's  originally  described  realty, 
and  the  delinquency  certificate  issued  for  only  a  part 
thereof  is  void.  This  conclusion,  however,  does  not 
invalidate  the  remainder  of  the  tax  if  it  ever  was  a  lien 
upon  Blyth 's  realty. 

2.  That  part  of  plaintiff's  land,  formerly  owned  by 
Melchior  Kehrli  and  indicated  in  paragraph  6  as  *'Tax 
lot  No.   4,"  on  which   the   taxes   for  the   year  1909, 
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amounting  to  $5.46,  were  not  paid  and  by  reason 
thereof  delinquent  certificate  No.  243  was  issued, 
stands  on  a  different  footing.  In  order  properly  to 
understand  the  assessment  attempted  to  be  made  of 
that  tract  it  becomes  necessary  to  refer  to  clauses  of 
the  statute  in  force  in  the  year  1909  regulating  such 
matters :  All  property  must  be  assessed  for  state  and 
county  purposes  to  the  person  who  owned  it  at  1  o'clock 
A.  M.  on  the  1st  day  of  March  for  the  taxes  of  the  pre- 
ceding year:  Section  3586,  L.  0.  L.  The  county  as- 
sessor is  required  to  return  to  the  county  clerk  on  or 
before  the  first  Monday  in  October  the  assessment-roll 
containing  a  complete  assessment  of  all  taxable  prop- 
erty entered  therein, 

''including  a  full  and  precise  description  of  the  lands 
and  lots  owned  by  each  person  therein  named  *  * 
which  description  shall  correspond  with  the  plan  or 
plat  of  any  town  laid  out  or  recorded,  *  *  but  no  as- 
sessment shall  be  invalidated  by  a  mistake  in  the  name 
of  the  owner  of  the  real  property  assessed  *  *  if  the 
property  be  correctly  described ;  and  provided  further, 
that  where  the  name  of  the  true  owner,  or  the  owner 
of  record,  of  any  parcel  of  real  property  shall  be  given, 
such  assessment  shall  not  be  held  invalid  on  account 
of  any  irregularity  in  the  description;  provided,  such 
description  would  be  sufficient  in  a  deed  of  conveyance 
from  the  owner ;  or  on  account  of  any  description  upon 
which,  in  a  contract  to  convey,  a  court  of  equity  would 
decree  a  conveyance  to  be  made" :  Section  3586,  L.  0.  L. 
'*The  assessor  of  each  county  shall  make  a  plat  of 
the  government  surveys,  and  of  all  town  plats  within 
his  county,  and  shall  note  therein,  or  in  a  present 
ownership  book  or  list,  the  owner  of  each  tract  of  land, 
and  of  each  town  lot;  and  in  counties  where  the  as- 
sessor shall  describe  the  land  in  the  roll  in  the  order  of 
its  location  upon  the  grounds  he  shall  keep  a  tax- 
payers' index  for  each  year,  which  shall  be  a  public 
record  subject  to  general  inspection;  and  in  such  index 
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shall  be  entered  the  name  of  every  taxpayer  against 
whom  any  tax  shall  be  charged  in  the  county,  in  alpha- 
betical order,  *  *  and  shall  refer  to  the  pages  and 
lines  of  the  roll  where  the  assessment  of  such  taxpayer 
may  be  found":  Section  3588,  L.  0.  L. 

**The  assessor  shall  set  down  in  the  assessment-roll, 
in  separate  columns,  and  according  to  the  best  infor- 
mation he  can  obtain: 

'*1.  The  names  of  all  taxable  persons  in  his  county 
assessable  by  him. 

**2.  A  description  of  each  tract  or  parcel  of  land 
to  be  taxed,  specifying  under  separate  heads  the  town- 
ship, range,  and  section  in  which  the  land  lies,  in  tracts 
not  exceeding  a  quarter  section  according  to  the  gov- 
ernment survey,  except  where  the  same  are  described 
by  metes  and  bounds ;  or,  if  divided  into  lots  and  blocks, 
then  the  number  of  the  lot  and  block":  Section  3593, 
K  0.  L. 

*^  When  lots  are  situated  in  any  city,  village,  or  town 
a  plat  of  which  shall  have  been  recorded,  the  city,  vil- 
lage, or  town  in  which -the  same  are  situated  shall  be 
specified  in  the  assessment  roll" :  Section  3594,  L.  0.  L. 

**If  the  land  assessed  be  less  or  other  than  a  sub- 
division according  to  the  United  States  survey,  unless 
the  same  be  divided  into  lots  and  blocks  so  that  it  can 
be  definitely  described,  it  shall  be  described  by  giving 
the  boundaries  thereof,  or  by  reference  to  a  descrip- 
tion thereof  by  book  and  page  of  any  public  record  of 
the  county  where  the  same  may  be  found,  or  in  such 
other  manner  as  to  make  the  description  certain": 
Section  3597,  L.  0.  L. 

**It  shall  be  sufficient  to  describe  lands  in  all  pro- 
ceedings relative  to  the  assessing,  *  *  or  selling  the 
same  for  taxes,  by  initial  letters,  abbreviations,  figures, 
fractions,  and  exponents  to  designate  the  township, 
range,  section,  part  of  section,  distance,  course,  bear- 
ing, and  direction,  and  also  the  number  of  lots  and 
blocks  or  part  thereof":  Section  3598,  L.  0.  L. 

^^In  all  proceedings  for  the  assessment,  levy,  or  col- 
lection of  taxes,  or  sale  of  property,  or  other  proceed- 
ings for  collection  of  delinquent  taxes,  said  designa- 
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tion  as  provided  in  Sections  3597  and  3598  hereof  shall 
be  a  sufficient  description,  and  it  shall  not  be  necessary 
to  enter  in  such  proceedings  a  description  of  such  tract 
by  metes  and  bounds'*:  Section  3599,  L.  0.  L. 

In  West  Portland  Park  v.  Kelly,  29  Or.  412  (45  Pac. 
901),  it  was  held  that  ** block  books,'*  containing  de- 
scriptions of  land  and  kept  by  the  county  assessor  for 
convenience  in  performing  his  official  duties,  were  not 
public  records,  and  entries  so  made  therein  were  only 
private  memoranda.  At  page  419  of  the  opinion  in 
that  case  it  is  said: 

*^Had  the  block  books  or  other  documents  kept  by 
the  assessor  been  public  records,  so  that  the  entries 
made  therein  would  have  constituted  notice  to  all  per- 
sons whose  property  might  be  affected  thereby,  the 
plaintiff  could  have  relied  upon  his  inspection  of  them ; 
but  such  books  and  documents,  though  convenient  for 
and  valuable  aids  to  the  officer,  are  no  part  of  the 
assessment  roll,  and  convey  ne  notice  to  the  taxpayer 
of  their  contents." 

In  order  to  correct  the  defect  thus  adverted  to  Sec- 
tion 3588,  L.  0.  L.,  was  enacted,  which  required  the 
assessor  of  each  county  to  make  a  plat  of  the  govern- 
ment surveys  and  of  town  plats  within  his  county  and 
to  note  therein,  or  in  a  present  ownership  book  or  list, 
the  owner  of  each  tract  of  land  and  of  each  town  lot; 
and  made  such  plats  public  records  subject  to  general 
inspection.  A  casual  perusal  of  that  section  of  the 
code  would  seem  to  limit  the  entries  which  might  le- 
gally be  made  in  the  public  records  specified  to  lands 
indicated  by  plats  of  the  government  surveys  and  to 
lots  and  blocks  designated  on  recorded  city,  village, 
and  town  plats.  When,  however,  that  part  of  the  stat- 
ute is  read  in  connection  with  Sections  3597  and  3599, 
L.  0.  L.,  which  should  be  done  in  order  to  ascertain  and 
determine  the  entire  scope  and  effect  of  the  law  gov- 
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eming  assessment  for  taxation,  it  is  believed  the  de- 
scription of  the  plaintiff's  real  property  as  given  in  the 
books  entitled,  **  Index  to  Taxpayers  for  the  Year 
1909,^'  **  Division  Book,^'  ^^908-1911  Block  Book 
Acreage  North,'*  in  which  volumes  reference  is  made 
to  the  pages  of  the  roll  where  the  assessment  of  the 
taxpayer  may  be  found,  makes  such  books  public  rec- 
ords within  the  meaning  of  the  statute,  thereby  ren- 
dering the  description  sufficiently  certain  for  a  deed 
of  conveyance  of  land,  or  to  authorize  a  court  of  equity 
to  decree  a  specific  performance  of  a  contract  to  coli- 
vey  real  property  in  a  suit  instituted  for  that  purpose, 
as  indicated  in  Section  3586  of  the  code. 

3.  This  deduction  is  reached  by  invoking  the  maxim, 
Id  certum  est  quod  certum  reddi  potest;  and  when  in 
the  description  of  land  contained  in  a  deed  reference 
is  made  to  a  public  record  where  an  adequate  delinea- 
tion of  the  realty  may  be  found,  resort  may  be  had 
thereto  in  order  to  identify  the  premises:  Hou^e  v. 
Jackson,  24  Or.  89  (32  Pac.  1027) ;  Lewis  v.  Beeman, 
46  Or.  311  (80  Pac.  417) ;  St.  Dennis  v.  Harras,  55  Or. 
379  (105  Pac.  246,  106  Pac.  789). 

4,  5.  It  will  be  remembered  that  no  summons  or  other 
process  was  personally  served  upon  the  plaintiff  in  the 
suit  to  foreclose  the  delinquency  certificates,  though 
he  then  resided  and  now  lives  at  Hillsboro,  Oregon. 
Notice  of  such  proceedings,  however,  was  published  by 
order  of  the  court  for  seven  consecutive  insertions 
in  a  newspaper  of  general  circulation  printed  in  Mult- 
nomah County,  Oregon.  The  statute  declares  that  all 
taxes  lawfully  imposed  upon  real  property  shall  be  a  lien 
thereon  from  the  day  on  which  the  warrant  is  issued 
commanding  the  cqllection  of  such  burden :  Section  3684, 
L.  0.  L.    At  any  time  after  the  expiration  of  six 
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months  from  the  failure  of  an  owner  of  real  property 
to  pay  the  taxes  thereon  as  they  mature,  it  is  incumbent 
upon  the  tax  collector,  when  so  demanded  by  any  per- 
son who  offers  to  pay  such  taxes,  penalty,  and  interest, 
to  issue  to  him  a  delinquency  certificate  against  the 
land  described  therein:  Section  3693,  L.  0.  L.  Such 
written  evidence  has  the  force  and  effect  of  a  judgment 
against  the  premises  and  an  execution  and  sale 
thereof :  Section  3694,  subd.  4,  L.  0.  L.  At  any  time 
after  three  years  and  prior  to  the  expiration  of  six 
years  from  the  delinquency  the  holder  of  the  certificate 
thereof  may  cause  a  summons  to  be  served  upon  tiie 
owner  of  the  real  property,  notifying  him  that  applica- 
tion will  be  made  to  the  Circuit  Court  of  the  county  in 
which  the  land  is  situated  to  foreclose  the  tax;  lien 
thereon :  Section  3695,  L.  0.  L. 

**  Summons  shall  be  served  and  returned  in  the  same 
manner  as  summons  in  a  civil  action  is  served  in  the 
Circuit  Court '^  Section  3696,  L.  0.  L. 

It  will  be  kept  in  mind  that  paragraph  12  shows  the 
plaintiff  was  and  is  a  resident  of  Hillsboro,  Oregon, 
but  that  in  the  suit  to  foreclose  the  tax  liens  evidenced 
by  the  delinquent  certificates  the  summons  was  at- 
tempted to  be  served  upon  him  only  by  publication. 
The  stipulations  fail  to  disclose  why  such  constructive 
service  of  process  was  resorted  to,  or  to  show  what  ef- 
fort, if  any,  was  made  to  ascertain  the  residence  of  the 
plaintiff.  The  method  of  securing  jurisdiction  of  the 
person  by  a  constructive  service  of  process  is  not  in 
conformity  with  the  principles  of  the  common  law,  but 
is  given  by  statute,  which  enactment  being  in  deroga- 
tion of  the  ancient  rule  is  to  be  construed  strictly: 
Heatherly  v.  Hadley,  4  Or.  1;  Odell  v.  CampbeU,  9  Or. 
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298;  Willamette  Real  Estate  Co.  v.  Hendrix,  28  Or.  485 
(42  Pac.  514,  52  Am.  St.  Bep.  800) ;  Mertens  v.  North- 
ern State  Ba/nk,  68  Or.  273  (135  Pac.  885).  In  North- 
cut  V.  Lemery,  8  Or.  316,  322,  Mr.  Chief  Justice  Kelly, 
in  referring  to  a  decree  given  by  a  tribunal  of  superior 
power  to  hear  and  determine  causes  of  the  class  and 
kind  there  involved,  remarks : 

**The  court  which  rendered  it,  although  one  of  gen- 
eral jurisdiction,  was  then  exercising  a  special  power 
conferred  upon  it  by  statute,  and  not  according  to  the 
course  of  the  common  law.  And  in  such  cases,  even  a 
court  of  general  jurisdiction  must  strictly  comply  with 
the  requirements  of  the  statute  in  its  proceedings,  and 
this  compliance  must  affirmatively  appear  from  the  rec- 
ord itself ;  and  unless  it  does  so  appear,  no  presumption 
will  be  indulged  to  sustain  the  validity  of  its  judgments 
or  decrees.'* 

To  the  same  effect  see  Odell  v.  Campbell,  9  Or.  298 ; 
Furgeson  v.  Jones,  17  Or.  204  (20  Pac.  842,  11  Am.  St. 
Eep.  808,  3  L.  E.  A.  620) ;  Willamette  Real  Estate  Co. 
V.  Hendrix,  28  Or.  485  (42  Pac.  514,  52  Am.  St.  Rep. 
800) ;  Knapp  v.  Wallace,  50  Or.  348  (92  Pac.  1054,  126 
Am.  St.  Rep.  742) ;  Fishburn  v.  Londershausen,  50  Or. 
363  (92  Pac.  1060, 15  Ann.  Gas.  975, 14  L.  R.  A.  (N.  S.) 
1234) ;  Smith  v.  Whiting,  55  Or.  393  (106  Pac.  791) ;  De 
Vail  V.  De  Vail,  57  Or.  128  (109  Pac.  755, 110  Pac.  705). 

The  stipulation  not  having  assigned  any  reason  why 
the  summons  was  attempted  to  be  served  by  publica- 
tion did  not  state  facts  sufficient  to  uphold  the  decree 
rendered. 

6,  7.  This  suit  is  tantamount  to  a  bill  to  redeem,  in 
order  to  obtain  which  relief  under  the  statute  now  in 
force,  the  tax,  interest,  penalty,  etc.,  should  have  been 
tendered  as  a  condition  precedent  to  granting  such  re- 
dress :  Section  3725,  L.  0.  L.    To  entitle  a  party  to 
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equitable  relief  he  should  be  required  to  do  equity. 
Every  owner  of  land  owes  a  common  legal  duty  to  the 
public  to  pay  the  taxes  annually  levied  upon  his  realty 
in  order  to  maintain  the  state  government,  to  uphold 
the  county  administration,  and  to  support  the  general 
schools;  and  such  obligation  requires  him  to  pay,  at 
least,  such  part  of  those  burdens  as  should  have  been 
equally  and  ratably  imposed  upon  his  realty.  The 
plaintiff's  counsel,  however,  invoking  the  rule  adopted 
in  Hughes  v.  Linn  County,  37  Or.  Ill  (60  Pac.  843), 
maintain  that  it  was  unnecessary  for  their  client,  as 
the  present  owner  of  the  land,  to  comply  with  the  re- 
quirements of  the  section  of  the  statute  last  referred  to 
by  tendering  with  his  complaint  any  part  of  the  taxes 
that  were  levied  against  the  premises  of  his  predeces- 
sors in  interest  as  a  condition  precedent  to  the  right  to 
maintain  this  suit.  That  decision  was  rendered  April 
16,  1900,  and  prior  to  the  enactment  of  the  statute  de- 
claring taxes  to  be  a  lien  upon  real  property  against 
which  they  were  levied:  Gen.  Laws  Or.  1901,  p.  248, 
§17.  It  was  thereafter  held  in  Title  Trust  Co.  v. 
Aylsworth,  40  Or.  20  (66  Pac.  276),  that  where  an  as- 
sessment of  lands  sold  for  taxes  was  void,  the  owner  of 
the  realty  was  under  no  obligation  to  tender,  as  re- 
quired by  law,  any  sum  for  the  benefit  of  the  holder  of 
the  tax  title  based  on  such  assessment  before  being 
heard  to  contest  such  title.  The  same  conclusion  was 
reached  in  Moores  v.  Clackamas  County,  40  Or.  536  (67 
Pac.  662) .  These  cases  proceed  upon  the  theory  that  if 
the  attempt  to  levy  a  tax  upon  a  particular  piece  of  real 
property  is  ineffectual  for  that  purpose,  the  burden 
thus  undertaken  to  be  imposed  is  void;  and  that  in  a 
suit  to  remove  the  cloud  so  cast  upon  the  title  to  the 
land  it  is  unnecessary  to  comply  with  the  requirements 
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of  the  statute  by  tendering  any  part  of  the  tax.  This 
course  of  procedure  permits  counsel  for  the  plaintiff  to 
place  his  own  construction  in  advance  of  the  trial  upon 
the  alleged  invalidity  of  the  tax,  and,  in  effect,  amounts 
to  a  practical  repeal  of  the  section  of  the  statute  re- 
ferred to,  for  if  the  rule  is  to  obtain  a  suit  in  the  nature 
of  a  bill  to  remove  a  cloud  from  the  title  to  realty  will 
invariably  be  resorted  to  instead  of  a  suit  to  enjoin  the 
collection  of  a  tax.  In  Welch  v.  Clatsop  County,  24  Or. 
452  (33  Pac.  934),  which  case  was  decided  before  taxes 
were  declared  to  be  a  lien  upon  realty  (Gen.  Laws  Or. 
1901,  p.  248,  §  17),  it  was  ruled  that  in  a  suit  to  enjoin 
the  collection  of  taxes,  a  court  of  equity  would  not  in- 
terfere in  the  absence  of  a  tender  by  the  plaintiff  of 
the  amount  of  the  burden,  unless  the  tax  was  under- 
taken to  be  assessed  against  property  that  was  exempt 
therefrom,  or  that  the  burden  was  imposed  by  persons 
without  authority,  or  that  they  had  proceeded  fraudu- 
lently. To  the  same  effect  see :  Alliance  Trust  Co.  v. 
Multnomah  County,  38  Or.  433  (63  Pac.  498) ;  Lapp  v. 
Marshfield,  72  Or.  573  (144  Pac.  83).  At  page  578  of 
the  opinion  in  the  latter  case  Mr.  Chief  Justice  Mc- 
Bridb  announces  the  correct  legal  principle  when  he 
says: 

**The  case  of  Welch  v.  Clatsop  County,  24  Or.  452 
(33  Pac.  934),  lays  down  a  salutary  rule  to  be  applied 
to  eases  of  this  kind  by  requiring  the  party  claiming 
relief  against  an  illegal  or  irregular  tax  to  tender  what 
is  fairly  and  equitably  due  before  equity  will  relieve 
him." 

In  all  suits  hereafter  instituted  for  equitable  relief 
from  the  imposition  of  a  general  tax  upon  specific  real 
property  the  rule  last  referred  to  will  be  applied,  and 
if  it  be  finally  determined  that  any  part  of  the  money 
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so  tendered  should  be  returned  to  the  plaintiff,  a  decree 
to  that  effect  can  be  made.  By  reason  of  the  failure 
personally  to  serve  the  summons  upon  the  plaintiff  or 
to  set  forth  the  reason  for  not  having  done  so  in  the 
suit  to  foreclose  the  delinquency  certificate  as  to  tax  lot 
No.  4,  and  in  consequence  of  issuing  a  deficiency  cer- 
tificate for  only  a  part  of  tax  lot  No.  3  when  the  delin- 
quency related  to  the  whole  thereof,  the  decree  of  fore- 
closure rendered  in  that  suit  is  set  aside,  the  decree 
given  therein  is  reversed,  and  the  cause  is  remanded 
with  direction  to  the  trial  court  that  if  within  60  days 
from  the  entry  therein  of  our  mandate  the  plaintiff  de- 
posit in  the  lower  court  the  entire  taxes  now  asserted 
against  his  land,  the  penalties  resulting  from  the  fail- 
ure to  pay  such  legal  obligations,  and  the  interest  on 
such  taxes,  the  relief  prayed  for  in  the  suit  will  be 
granted ;  otherwise  such  burdens  will  remain  liens  upon 
the  premises,  and  this  suit  will  be  dismissed. 

Bevebsed  and  Bemandbd. 
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Argued  February  7,  reversed  and  decree  rendered  March  13,  rehearing 
denied  April  3,  1917. 

HOFFMAN  V.  DOEEIS.* 

(163  Pac.  972.) 

Evidence— Parol  Evidence — Oonatmction  of  Deed. 

1.  There  being  no  ambiguity  in  a  deed  as  to  location  of  land  over 
which  easement  of  way  is  granted,  and  mistake  or  imperfection  of 
writing  not  being  pleaded,  parol  evidence  as  to  intent  of  parties  at 
time  of  execution  is  inadmissible. 

Easements — ^By  Grant— Extlngnlahment  by  Nomuer. 

2.  A  grantee  of  an  easement  appurtenant  to  land  has  the  same 
right  of  property  in  it  as  in  the  land,  and  no  more  loses  it  by  mere 
nonuser  than  he  would  the  land  by  failure  to  occupy  or  cultivate  it. 

[As  to  rights  and  obligations  of  parties  to  easements  of  private 
ways,  see  note  in  95  Am.  St.  Sep.  318.] 

Easements— By  Grant — Extinguishment — ^Adverse  Possession. 

3.  An  easement  by  grant  is  lost  if  its  grantee  is  prevented  from 
enjoying  it  by  open,  unequivocal,  continued  use  by  the  servient  owner, 
that  is,  by  such  a  use  as  is  incompatible  with  possession  and  use  of 
the  easement  by  the  dominant  owner,  and  such  adverse  possession  con- 
tinues for  the  period  for  acquiring  an  adverse  interest  in  real 
property. 

Easements— EDctingiiisbment — ^Adverse  Possession. 

4.  Adverse  possession,  extinguishing  easement  of  way  by  grant 
over  alley,  is  not  established,  where  the  only  obstructions  are  a  gate 
at  entrance  of  alley,  erected  by  the  grantee  for  greater  privacy,  and 
thereafter  for  a  couple  of  years  a  board  fence  at  the  same  point, 
built  by  the  grantor,  and  occupation  with  a  peanut  wagon  of  the  alley 
by  the  grantor's  tenant 

ON  PETITION  FOB  BEHEABING. 

Evidence— Parol  Evidence— Ambiguous  Deed. 

5.  There  is  no  patent  ambiguity,  requiring  extrinsic  explanation, 
as  to  location  of  land  over  which  easement  of  way  is  granted,  by  deed 
of  land,  commencing  at  southwest  corner  of  lot  4,  block  11,  of  "M/s 
donation  to  L.  county,  now  part  of  E.  City,  on  corner  of  W.  and  N. 
streets;  thence  east  on  N.  street  108  feet;  thence  north  52  feet;  thence 
west,"  etc.,  "with  a  right  of  way  for  wagons  through  an  alley  12  feet 
wide  on  the  east  side  of  said  lot,  between  the  hotel  and  P.  &  M.'s 


*0n  the  general  rule  that  parol  evidence  not  admissible  to  vary, 
add  to,  or  alter  a  written  contract,  see  notes  in  17  L.  B.  A.  270; 
I..  B.  A.  1916E,  221. 

On  effect  of  nonuser  of  easement,  see  note  in  18  L.  B.  A.  535. 

Authorities  discussing  the  question  of  abandonment  or  loss  of  ease- 
ment  by  dominant  owner  cutting  off  access  thereto^  see  notes  in  22 
It.  B.  A.  (N.  S.)  884;  42  L.  B.  A.  (N.  a)  741«  BxFOBTUU 
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butcher-shop" — ^the  right  of  way  being  over  the  alley  for  the  length 
of  the  east  side  of  the  lot,  as  indicated  by  the  word  "through/'  where 
the  hotel  and  butcher-shop  abut,  as  this  can,  as  is  permissible,  be 
located  with  the  aid  of  the  public  map,  evidently  referred  to  by  the 
description. 

From  Lane :  George  F.  Skipwobth,  Judge. 

This  is  a  suit  by  Eugenie  Hoffman,  Edith  M.  Swan- 
ton  and  Helen  H.  Hoffman  against  George  B.  Dorris. 
From  an  adverse  decree  plaintiffs  appeal. 

Bevebssd  and  Decree  Rendered. 

Department  1.    Statement  by  Mr.  Justice  Benson. 

This  is  a  suit  to  enjoin  the  obstruction  of  an  alley  or 
right  of  way  "which  is  claimed  by  the  plaintiffs  to  be  ap- 
purtenant to  certain  real  property  owned  by  them.  It 
appears  from  the  record  that  on  August  28,  1886,  de- 
fendant and  his  wife  conveyed  to  James  Hoffman  and 
Henry  Hoffman  a  tract  of  land  which  is  described  in 
the  deed  thus : 

''Commencing  at  the  southwest  comer  of  lot  number 
4  in  block  number  11  of  Mulligan's  donation  to  Lane 
County,  now  part  of  Eugene  City,  on  the  comer  of  Wil- 
lamette and  Ninth  Streets ;  thence  east  on  Ninth  Street 
108  feet;  thence  north  52  feet;  thence  west  6  feet; 
thence  south  6  feet;  thence  west  42  feet;  thence  south 
6  feet ;  thence  west  60  feet  to  Willamette  Street ;  thence 
south  40  feet  to  the  place  of  beginning,  with  a  right  of 
way  for  wagons  through  an  alley  12  feet  wide  on  the 
east  side  of  said  lot  between  the  hotel  and  Patterson  & 
Miller's  butcher  shop;  the  alley  to  be  used  jointly  and 
severally  by  the  property  holders  on  either  side  of  said 
alley." 

Prior  to  the  commencement  of  this  suit  the  defendant 
began  the  necessary  excavation  for  the  erection  of  a 
building  which  should  cover  the  entire  space  between 
the  hotel  and  the  butcher-shop. 


April,  1917.]  Hoffman  v.  Dorbis.  627 

After  some  denials,  the  answer  sets  up  the  following 
aflSrmative  matter: 

**That  at  the  time  this  defendant  and  his  said  wife 
conveyed  the  said  premises  above  described  to  said 
James  Hoffman  and  Henry  Hoffman,  the  said  Hoff- 
mans,  their  said  grantees,  being  then  and  there  desir- 
ous of  obtaining  a  certain  right  of  way,  it  was  agreed 
between  them  and  this  defendant  that  the  said  Hoff- 
mans  should  have  a  right  of  way  across  the  following 
described  property,  to  wit:  Commencing  at  a  point 
108  feet  east  and  40  feet  north  of  the  southwest  cor- 
ner of  lot  4  above  described,  and  running  thence  east 
12  feet;  thence  north  40  feet  to  the  public  square,  as 
the  same  was  then  located;  thence  west  12  feet  along 
the  south  line  of  said  public  square;  and  thence  south 
44  feet  to  the  place  of  beginning.  And  it  was  then 
and  there  the  intention  of  this  defendant  and  the 
said  Henry  Hoffman  and  James  Hoffman  that  the 
right  of  way  referred  to  in  said  conveyance  should 
be  across  the  said  last  above  described  property, 
and  it  was  the  intention  of  the  parties  to  said  con- 
veyance that  the  right  of  way  referred  to  in  said 
conveyance  should  be  upon  the  land  last  above  de- 
scribed, and  limited  to  be  upon  the  land  last  above 
described,  and  none  other,  and  at  the  time  of  making 
said  conveyance,  said  right  of  way  was  laid  upon  said 
last  described  tract  and  said  right  of  way  has  been 
in  fact  used  upon  said  tract  of  land  last  above  (de- 
scribed from  the  time  of  the  making  of  said  conveyance 
until  the  present  time,  and  not  elsewhere  or  otherwise, 
and  during  all  of  said  time  was  so  acted  upon  by  the 
parties  to  said  conveyance  and  so  limited,  and  by 
reason  of  the  premises  and  the  acts  and  matters  above 
set  forth,  the  location  of  said  right  of  way  became  fixed 
and  determined  on  said  last  above  described  property 
and  in  accordance  with  the  intention  of  the  parties  to 
said  conveyance." 

In  addition  to  the  foregoing,  nonuser  and  adverse 
possession  are  also  pleaded.  From  a  decree  in  favor 
of  defendant,  plaintiffs  appeal. 

Reversed.    Decree  Rendered. 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Devers  d  Brumbaugh  and  Mr.  W.  R.  BeU,  with 
an  oral  argument  by  Mr.  Joseph  M.  Devers. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Thompson  <&  Hardy,  with  an  oral  argument  by 
Mr.  Charles  A.  Hardy. 

Mb.  Justicb  Benson  delivered  the  opinion  of  the 
court. 

The  pleading  and  the  contention  of  the  litigants  can 
be  more  clearly  comprehended  by  an  examination  of 
the  following  drawing: 
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1.  Plaintiffs  contend  that  the  deed  describes  the 
right  of  way  as  the  rectangle  marked  A,  and  the  de- 
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fendant  insists  that  the  alley  described  in  the  written 
instrument  is  the  ground  inclosed  in  the  rectangle  B. 
We  are  wholly  at  a  loss  to  comprehend  defendant's 
contention  upon  this  point,  for  it  appears  to  us  per- 
fectly clear  that  the  description  in  the  deed  identifies 
the  alley  as  being  the  ground  indicated  by  the  rectangle 
A  and  we  cannot  perceive  any  ambiguity  in  the  descrip- 
tion. The  defendant  does  not  plead  any  mistake  or 
imperfection  of  the  writing  and  it  follows  that  we  are 
not  at  liberty  to  consider  parol  evidence  as  to  the  in- 
tent of  the  parties  at  the  time  of  the  execution  of  the 
instrument. 

2-4.  We  shall  consider  then  the  defenses  of  non- 
user  and  adverse  possession  which  may  be  logically 
discussed  together.  The  authorities  appear  to  be  uni- 
form in  support  of  the  doctrine  that  a  person  who 
acquires  title  by  deed  to  an  easement  appurtenant  to 
land  has  the  same  right  of  property  therein  as  he  has 
in  the  land  and  it  is  no  more  necessary  that  he  should 
make  use  of  it  to  maintain  his  title  than  it  is  that  he 
should  actually  occupy  or  cultivate  the  land :  8  E.  C.  L. 
810,  and  cases  there  cited.  However,  if  the  grantee 
of  an  easement  is  prevented  from  enjoining  it  by  the 
open,  unequivocal,  continued  use  by  the  servient  owner, 
that  is,  by  such  a  use  as  is  incompatible  with  the  pos- 
session and  use  of  the  easement  by  the  dominant  owner, 
and  such  adverse  possession  should  continue  for  the 
statutory  period  prescribed  for  acquiring  an  adverse 
interest  in  real  property,  then  the  easement  is  lost. 
The  evidence  in  the  case  at  bar  is  conflicting,  but  out 
of  it  all  we  conclude  that  the  following  facts  are  practi- 
cally indisputable;  that  the  only  obstructions  which 
have  ever  been  placed  in  the  alley  since  the  grant  of 
the  easement  was  executed,  were  a  gateway  placed  at 
the  Ninth  Street  entrance  by  the  predecessors  in  interest 
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of  the  plaintiffs  for  the  purpose  of  greater  privacy  in 
the  rear  of  the  hotel ;  a  board  fence  across  at  the  same 
point  built  by  the  defendant  in  1912;  and  the  occupa- 
tion of  the  alley  from  September,  1913,  to  March,  1914, 
by  a  tenant  of  the  defendant  who  occupied  the  ground 
with  a  peanut  wagon.  These  facts  fall  short  of  estab- 
lishing an  adverse  possession.  Our  consideration  of 
the  evidence  compels  the  conclusion,  therefore,  that  the 
plaintiffs  are  entitled  to  the  use  of  the  alley  as  de- 
scribed in  the  deed  of  August  28,  1886,  and  the  decree 
of  the  trial  court  is  reversed,  and  one  entered  here  mak- 
ing the  injunction  permanent. 

Bevebsed.    Decree  Rendered. 

Mr.  Chief  Justice  McBride^  Mr.  Justice  Moore  and 
Mb.  Justice  Burnett  concur. 


Denied  April  8,  1917. 

On  Petition  for  Rehearing. 

(163  Pac.  973.) 

Petition  of  respondent  for  rehearing  denied. 

Messrs.  Thompson  <&  Hardy ^  for  the  petition. 

Messrs.  Devers  £  Brumbaugh  and  Mr.  W.  R.  Bell, 
contra. 

Department  1.  Mr,  Justice  Burnett  delivered  the 
opinion  of  the  court. 

The  defendant  petitions  for  a  rehearing  of  this  suit 
and  challenges  the  doctrine  of  the  former  opinion  to 
the  effect  that  there  is  no  ambiiruity  in  the  description 
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involved  and  that  extrinsic  evidence  is  not  admissible 
in  the  construction  thereof.  The  delineation  mentioned 
is  found  in  a  deed  from  the  defendant  and  his  wife 
to  the  predecessors  in  interest  of  the  plaintiffs  and  is 
quoted  in  the  opinion  written  by  Mr.  Justice  Benson. 
The  specific  contention  of  the  defendant  as  stated  in 
his  petition  is  that: 

**From  the  description  in  the  conveyance,  the  con- 
clusion is  irresistible  that  the  right  of  way  is  to  be 
12  feet  in  width  and  that  its  length  cannot  be  ascer- 
tained from  a  reading  of  the  instrument.  If  the  de- 
scription is  ambiguous  for  one  purpose,  it  is  ambiguous 
for  all  purposes." 

In  Smith  v.  McDuffie,  72  Or.  276,  284  (142  Pac.  558, 
Ann.  Cas.  1916D,  947),  Mr.  Justice  Moore  said: 

'*In  construing  the  language  of  deeds  or  other  writ- 
ings relating  to  real  property,  it  has  been  held  that  the 
description  of  land  therein  contained  was  sufficient,  if, 
with  the  stated  instrument  before  him,  a  surveyor,  either 
with  or  without  the  aid  of  extrinsic  evidence,  could 
locate  the  premises  with  resonable  certainty:  Wil- 
lamette Falls  etc.  Co.  v.  Gordon,  6  Or.  175;  House  v. 
Jackson,  24  Or.  89  (32  Pac.  1027) ;  Hayden  v.  Brotvn, 
33  Or.  221  (53  Pac.  490) ;  Bogard  v.  Barham,  52  Or. 
121  (96  Pac.  673,  132  Am.  St.  Eep.  676) ;  St.  Dennis  v. 
Harras,  55  Or.  379  (105  Pac.  246, 106  Pac.  789).^' 

In  House  v.  Jackson,  supra,  the  precept  is  laid  down 
that: 

''When  a  deed  refers  to  another,  or  to  a  map,  for  a 
more  specific  description  of  the  land  conveyed,  the  deed 
or  map  to  which  reference  is  thus  made  is  considered  as 
incorporated  in  the  deed  itself  "—citing  Devlin,  Deeds, 
§  1030. 

In  other  words,  that  is  certain  which  can  be  made 
ceri:ain. 

Taking  the  whole  description  together  in  the  instant 
case  we  find  it  referring  to  a  certain  lot  and  block  of 
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*' Mulligan's  Donation  to  Lane  County,  now  part  of 
Eugene  City,  on  the  corner  of  Willamette  and  Ninth 
Streets."  These  designations  evidently  refer  to  a. 
public  map  of  record  from  which  may  be  ascertained 
the  situation  and  dimensions  of  lot  4.  It  is  said  that 
the  alley  is  12  feet  in  width  on  the  east  side  of  said  lot. 
The  length  of  the  east  boundary  mentioned  can  be  dis- 
covered by  reference  to  the  map.  The  deed  says  the 
right  of  way  is  ''through"  the  alley  which  plainly 
means  from  one  end  thereof  to  the  other  and  not  part 
of  the  way  along  the  longest  dimension.  In  addition  to 
all  this  it  is  ''between  the  hotel  and  the  butcher-shop." 
It  cannot  mean  a  strip  of  ground  upon  which  those  two 
buildings  do  not  abut,  one  on  each  side  thereof.  It 
being  easy  to  determine  the  eastern  dimension  of  the 
lot  by  consulting  the  map  as  taught  by  House  v.  Jack- 
son, supra,  the  length  of  the  alley  is  sufficiently  certain, 
as  the  two  are  coterminous.  The  width  and  length  of 
the  passage  being  thus  defined  and  anchored,  as  it  is, 
to  the  east  side  of  the  lot  there  is  no  reason  for  saying 
there  is  any  patent  ambiguity  which  requires  extrinsic 
explanation. 

For  these  reasons  we  adhere  to  the  former  opinion. 

Bbvebsed.   Degbee  Bendered.    Behearino  Denied. 

Mr.  Chief  Justice  McBride,  Mb.  Justiob  Moobb  and 
Mb.  Justice  Benson  concur. 
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Argued  March  22,  modified  April  3,  1917. 

WESTERN    UNION    TEL.    CO.    v.    HUBLBUET, 

Sheriff. 

(163  Pac.  1170.) 

Oorporatioiui—'TraiicliiM*'— Primary  and  Secondary  Pranchises. 

1.  A  "franchise*'  is  a  right  or  pririlege  granted  a  person  or  cor- 
poration  by  the  government,  or  a  state,  either  directly  or  indirectly, 
the  right  panted  to  an  artificial  person  to  be  a  corporation  being 
known  as  its  primary  franchise,  and  the  right  conferred  on  the  cor- 
poration to  transact  a  particular  business  being  known  as  its  second- 
ary franchise. 

Taxation — Franchises— Acta  of  Congress — City  Ordinance. 

2.  Where  a  telegraph  company  organized  under  the  laws  of  New 
York  and  having  the  right  under  Act  Cong.  July  24,  1866,  c.  230, 
14  Stat.  221  (U.  8.  Comp.  Stats.  1913,  5}  10072-10077),  to  con- 
struct,  maintain  and  operate  its  lines  along  military  or  post  roads 
of  the  United  States,  accepted  an  ordinance  of  the  City  of  Portland 
enacted  under  the  authority  of  Portland  Charter  (Laws  1891,  p.  807), 
Section  37,  subdivision  34,  empowering  the  city  to  authorize  and 
regulate  the  erection,  maintenance,  and  removal  of  telegraph  poles, 
wires,  etc.,  upon  or  over  the  streets,  alleys,  or  public  grounds  of  the 
city,  the  ordinance  granted  the  company  a  secondary  special  franchise 
to  operate  on  the  city  streets  distinct  from  its  secondary  franchise 
under  the  act  of  Congress,  and  such  municipal  franchise  alone  was 
intended  to  be  assessed,  where  the  tax-roll  described  the  property  as 
the  franchise  of  the  corporation  as  granted  by  the  ordinance. 

Taxation— Prcqiierty  Taxable— Franchise  of  Telegrapb  Company. 

3.  Section  3037,  B.  &  C.  Comp.,  provides  that  all  taxes  shall  be 
assessed  on  property  in  equal  and  ratable  proportion  and  all  property, 
real  and  personal,  not  expressly  exempted  shall  be  subject  to  taxation. 
Section  3542,  L.  O.  L.,  enacted  under  the  initiative  power  in  1906, 
provides  that  every  telegraph  company  doing  business  in  the  state 
shall  pay  a  license  of  2  per  cent  on  the  gross  receipts  received  within 
the  state,  but  does  not  provide  that  the  license  shall  be  in  lieu  of 
any  or  all  other  taxes.     Section  3552,  L.  O.  L.,  enacted  February  28, 

1907  (Laws  1907,  p.  497),  but  not  to  go  into  effect  until  March  1, 
1908,  provides  that  the  terms  "land,"  "real  estate,"  and  "real  prop- 
erty" shall  be  construed  to  include  the  land  itself,  and  all  appurte- 
nances and  all  franchises  and  privieges  granted  to  any  person  or 
corporation  other  than  the  right  to  be  a  corporation.  Held,  that 
prior  to  1908,  the  franchise  of  a  telegraph  company  given  by  a  city 
ordinance  to  maintain  its  poles  and  wires  on  the  city  streets  was  not 
taxable,  but  such  franchise  was  taxable  under  that  act  for  the  year 

1908  and  subsequent  years. 

Taxation — Situs  for  Taxation— Franchise — ^Foreign  Corporation. 

4.  A  franchise  to  maintain  telegraph  lines  along  city  streets 
granted  by  a  city  ordinance  to  a  foreign  corporation  can  be  treated 
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as  having  a  situs  for  taxation  within  the  county  in  which  the  city 
granting  it  was  situated. 

Commerce — Tazatlon^-Property  Taxable— -Telegraph  Friancbise— Inter- 
state Commerce— Operation  Under  Act  of  Congress. 

5.  A  telegraph  company  engaged  in  interstate  commerce  and 
having  a  franchise  under  Act  Cong.  July  24,  1866,  to  maintain  its 
lines  along  military  and  post  roads  mav  nevertheless  be  taxed  on  its 
municipal  franchise  to  maintain  lines  along  a  city's  streets. 

Tazatlonr— Assessment— Valnatlon  of  Francblse— Bight  to  Object 

6.  A  telegraph  company  cannot  object  in  a  suit  to  restrain  collec- 
tion of  a  tax  on  its  franchise  that  the  valuation  was  arbitrarily  fixed, 
where  it  did  not  seek  a  reduction  of  the  assessment  under  the  provi- 
sions of  Sections  3609,  3613,  li.  O.  L. 

From  Multnomah :  Calvin  U.  Gantenbbin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Moore. 

This  is  a  suit  by  the  Western  Union  Telegraph  Com- 
pany against  T.  M.  Hurlburt  to  enjoin  the  collection  of 
an  alleged  tax.  The  cause  being  at  issue  was  tried, 
and  findings  of  fact  were  made  to  the  effect  that  the 
plaintiff  is  a  corporation  and  was  organized  under  the 
laws  of  the  State  of  New  York  as  a  common  carrier  to 
transport  messages  by  electric  wires,  whereby  signals 
are  used  to  represent  the  letters  of  the  alphabet;  that 
on  June  8,  1867,  the  plaintiff  duly  accepted  the  pro- 
visions of  the  act  of  Congress  of  July  24,  1866  (U.  S. 
Rev.  Stats.  §  5263  et  seq.,  U.  S.  Comp.  Stats.  1913, 
§  10,072  et  seq.,  7  Fed.  Stats.  Ann.,  p.  205),  and 
pursuant  thereto  constructed,  maintained,  and  op- 
erated upon  public  roads  and  highways  in  every  state, 
territory,  and  district  in  the  United  States  and  in  Port- 
land, Oregon,  telegraph  lines  for  the  dispatch  of  do- 
mestic and  interstate  business;  that  in  each  of  the 
years  1906,  1907,  1908,  and  1909,  the  plaintiff's  entire 
tangible  property  in  Multnomah  County,  Oregon,  was 
assessed  as  follows:  *' Machinery  and  equipment, 
$3,900,  money,  notes,  and  accounts,  $1,500,  furniture, 
$600,  lines  of  wire,  $22,395,— amounting  to  $28,395,  *' 
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and  all  taxes  levied  thereon  have  been  paid;  that  on 
November  7,  1893,  the  provisions  of  ordinance  No. 
8419  of  the  City  of  Portland  were  accepted  by  the  plain- 
tiff, whereby  it  was  authorized  to  use  the  streets,  alleys, 
and  public  places  of  that  municipality  in  which  to  set 
up  its  telegraph  poles  and  to  string  thereon  wires 
necessary  for  the  transaction  of  its  business ;  that  com- 
plying with  the  provisions  of  ordinance  No.  11,784  of 
that  city,  approved  September  27,  1900,  the  plaintiff 
paid  quarterly  a  license  tax  of  $75 ;  that  notwithstand- 
ing such  payments  the  assessor  of  Multnomah  County, 
during  each  of  the  years  last  mentioned,  pretended  to 
assess  to  the  plaintiff,  '*A11  franchise,  right,  privilege, 
and  grant,  as  granted  by  ordinance  No.  8,419,  dity  of 
Portland,"  and  arbitrarily  placed  thereon  an  annual 
valuation  of  $15,000;  that  the  County  Court  of  that 
county  annually  claimed  to  levy  on  such  assessment  for 
state,  county,  and  other  general  purposes  taxes  which 
with  the  penalties  thereon  are  for  the  years  1906, 
$403,  for  1907,  $384.40,  for  1908,  $435,  and  for  1909, 
$359.10,  amounting  to  $1,531.50;  that  there  were  at- 
tached to  the  tax-rolls  warrants,  which  were  directed 
and  delivered  to  the  defendant  as  sheriff  and  ea^officio 
tax  collector  of  that  county,  commanding  him  to  en- 
force the  payment  of  such  sums  by  levying  upon  and 
selling  the  plaintiff's  franchise  and  other  property. 
As  conclusions  of  law  the  court  further  found  that  pur- 
suant to  the  act  of  Congress  of  July  24, 1866,  the  plain- 
tiff had  constructed,  maintained,  and  operated  its 
telegraph  poles  and  wires  in  the  City  of  Portland ;  that 
during  the  years  particularly  designated  the  attempted 
assessment  and  taxation  of  the  plaintiff's  franchise 
was  unconstitutional  and  void,  and  that  the  prayer 
of  the  complaint  should  be  granted.    A  decree  having 
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been  rendered  in  accordance  with  these  findings,  the 
defendant  appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Samuel  E.  Pierce  and  Mr.  Walter  H.  Evans, 
District  Attorney,  with  an  oral  argument  by  Mr.  Pierce. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Hall  S.  Lush  and  Messrs.  Dolph,  Mallory,  Simon 
d  Gearin,  with  an  oral  argument  by  Mr.  Lush. 

Mr.  Justice  Moobb  delivered  the  opinion  of  the 
court. 

The*  final  determination  brought  up  for  review  was 
predicated  upon  the  theory  that  the  tax  complained  of 
was  attempted  to  be  levied  upon  the  federal  franchise 
granted  to  the  plaintiff,  that  the  exaction,  if  enforced, 
would  interfere  with  the  right  to  transact  interstate 
telegraphic  business,  and  for  that  reason  the  pecuniary 
contribution  to  the  public  burden  so  demanded  violated 
the  commerce  clause  of  the  Constitution  of  the  United 
States.  A  franchise  is  a  right  or  privilege  granted  to 
a  person  or  corporation  by  the  government  or  a  state 
either  directly  or  indirectly:  3  Words  and  Phrases, 
2931;  Oregon  v.  Portland  Gen.  Elec.  Co.,  52  Or.  502, 
526  (95  Pac.  722,  98  Pac.  160) ;  Noe  v.  Mayor  etc.,  128 
Tenn.  350  (161  S.  W.  485,  Ann.  Cas.  1915C,  241); 
People  ex  rel.  v.  Union  Gas  etc.  Co.,  254  111.  395  (98 
N.  E.  768,  Ann.  Cas.  1916B,  201).  The  right  thus 
granted  to  an  artificial  person  or  legal  entity  to  be  a 
corporation  is  known  as  its  primary  franchise.  The 
authority  so  conferred  upon  the  corporation  by  some 
sovereign  power  to  transact  a  particular  business  or 
to  do  a  specified  act  is  designated  as  its  secondary 
franchise:  Joyce,  Franchises,  §  8;  Jones,  Telegraph 
and  Telephone  Companies,  §  45. 


April,  1917.]     Western  Union  Tel.  Co.  v.  Hublbubt.    637 

2.  The  plaintiff's  primary  franchise,  or  its  right  to 
be  a  corporation,  was  granted  by  the  State  of  New 
York.  A  part  of  its  secondary  franchise,  or  the  right 
to  construct,  maintain,  and  operate  telegraph  lines 
over  and  along  the  military  or  post  roads  of  the  United 
States,  was  granted  by  the  general  government.  Sub- 
division 34  of  Section  37  of  Chapter  V  of  the  charter 
of  the  City  of  Portland,  which  clause  was  in  force  when 
ordinance  No.  8419  of  that  municipality  was  enacted, 
empowered  its  council — 

''to  allow,  authorize,  provide  for,  and  regulate  the 
erection,  maintenance  and  removal  of  telegraph  *  * 
poles,  wires  and  cables  *  *  upon  or  over  the  streets, 
alleys  or  public  parks  and  public  grounds  of  said  city'' : 
Laws  1891,  p.  807. 

It  will  thus  be  noted  that  by  an  express  delegation 
of  legislative  power,  the  right  to  place  in  the  streets 
and  alleys  of  Portland,  Oregon,  poles  and  to  suspend 
thereon  the  necessary  telegraph  wires  to  be  used  to 
transmit  local  and  interstate  messages  was  granted  to 
the  plaintiff  by  authority  of  the  state  of  Oregon,  and 
thereby  became  another  secondary  special  franchise: 
Portland  v.  Portland  Ry.  L.  <&  P.  Co.,  80  Or.  271  (156 
Pac.  1058).  In  People  ex  rel.  v.  Union  Gas  etc.  Co.,  254 
HI.  395  (98  N.  E.  768,  Ann.  Cas.  1916B,  201),  it  was 
ruled  that  permission  given  by  a  city  ordinance  for 
the  exercise  of  a  corporate  franchise  within  the  city 
was  a  * 'license"  and  not  a  franchise.  In  the  notes  to 
that  case,  at  page  211,  in  citing  authorities  maintain- 
ing a  different  view,  it  is  said : 

"In  many  jurisdictions  a  grant  by  a  municipality 
to  a  corporation  of  the  right  to  use  the  streets  for 
water,  gas,  transportation,  or  other  public  service  pur- 
pose, has  been  held  to  constitute  a  franchise  and  not  a 
mere  license." 
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It  is  believed  the  excerpt  so  repeated  expresses  the 
correct  rule  to  be  applied  in  such  cases,  and  by  invok- 
ing the  maxim  '^qui  facit  per  aiium  facit  per  se"  it 
necessarily  follows  that  a  permission  given  by  munici- 
pal ordinance  to  a  private  corporation  to  exercise  some 
special  privilege  within  the  city,  pursuant  to  an  ex- 
press delegation  of  legislative  authority,  is  a  grant  by 
the  state  whereby  the  right  conferred  becomes  a  fran- 
chise and  not  a  license. 

That  the  assessor  of  Multnomah  County  undertook 
to  appraise  the  secondary  special  franchise  granted 
by  the  municipal  ordinance  as  an  agent  of  the  state, 
and  not  the  federal  franchise  given  by  the  act  of  Con- 
gress, is  evidenced  by  the  description  of  the  property 
set  forth  in  the  tax-roll,  as  ''AH  franchise,  right,  privi- 
lege, and  grant,  as  granted  by  ordinance  No.  8419,  City 
of  Portland.  *' 

3.  The  questions  to  be  considered  are  whether  such 
property  when  used  as  a  means  of  transporting  local 
and  interstate  telegraphic  messages  can  be  legally 
taxed,  and  if  so,  has  the  burden  been  properly  imposed? 
Considering  these  inquiries  in  inverse  order  the  stat- 
ute in  force  until  1907  contained  a  clause  as  follows : 

''All  taxes  for  the  support  of  the  government  of  this 
state  shall  be  assessed  on  property  in  equal  and  ratable 
proportion,  and  all  property,  real  and  personal,  within 
this  state,  not  expressly  exempted  therefrom,  shall  be 
subject  to  taxation  in  the  manner  provided  by  law": 
B.  &  C.  Comp.,  §  3037. 

By  an  exercise  of  the  initiative  power  a  statute  was 
duly  enacted  June  4, 1906,  and  went  into  effect  twenty- 
one  days  thereafter.     The  act  provides : 

"That  •  •  every  telegraph  company  or  corporation 
doing  business  in  this  state,  shall  pay  to  the  state  of 
Oregon  a  license  of  two  (2)  per  centum  upon  the  gross 
receipts  of  such  company  or  corporation  received  in 
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this  state ;  which  license  shall  be  paid  annually  by  such 
company  or  corporation  to  the  treasurer  of  this  state ' ' : 
Section  3540,  L.  0.  L. 

''That  any  person  or  persons,  joint  stock  company, 
or  corporation,  wherever  organized  or  incorporated 
when  engaged  in  the  business  of  transporting  to,  from, 
through,  or  in  this  state,  telegraph  messages,  shall  be 
deemed  to  be  a  telegraph  company":  Section  3542, 
L.  0.  L. 

This  act,  however,  does  not  provide  that  the  license 
thus  exacted  shall  be  in  lieu  of  any  or  all  other  taxes. 

The  law  regulating  assessments  and  taxation  was 
amended  February  28,  1907,  and  the  material  parts 
thereof  which  were  in  force  when  the  taxes  herein  were 
undertaken  to  be  levied,  read : 

''The  terms  land,  real  estate,  and  real  property,  as 
used  in  this  act  sfiall  be  construed  to  include  the  land 
itself  •  •  and  all  rights  and  privileges*  thereto  belong- 
ing or  in  any  wise  appertaining;  and  all  franchises  and 
privileges  granted  by  or  pursuant  to  any  law  of  this 
state,  or  municipal  ordinance  or  resolution,  owned  or 
used  by  any  person  or  corporation,  other  than  the  right 
to  be  a  corporation" :  Section  3552,  L.  0.  L. 

That  statute  did  not  go  into  effect  until  1908 :  Gen. 
Laws  1907,  p.  497.  Prior  to  the  year  last  named  the 
taxes  attempted  to  be  levied  upon  the  plaintiff's  sec- 
ondary special  franchise,  to  put  up  and  maintain  in 
the  highways  of  Portland,  Oregon,  poles  and  wires, 
seem  to  have  been  based  upon  an  assessment  of  the 
municipal  grant  of  such  special  privilege,  which,  under 
the  general  legal  principle  applicable  to  such  cases, 
was  treated  as  an  incorporeal  hereditament:  Oregon 
V.  Portland  Elec.  Co.,  52  Or.  502,  526  (95  Pac.  722,  98 
Pac.  160) ;  Enfield  T.  B.  Co.  v.  Hartford  etc.  R.  Co., 
17  Conn.  40  (42  Am.  Dec.  716,  722) ;  Gibbs  v.  Drew,  16 
Fla.  147  (26  Am.  Eep.  700,  701). 
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'*  Corporate  franchises,  *'  says  Mr.  Justice  Clifford, 
in  Society  for  Savings  v.  Coite,  6  Wall.  594  (18  L.  Ed. 
897),  Vare  le^al  estates  vested  in  the  corporation  itself 
as  soon  as  it  is  in  esse.'' 

In  a  note  to  the  case  of  Louisville  T.  W.  Co.  v.  Com- 
monwealth, 106  Ky.  165  (49  S.  W.  1069,  57  L.  E.  A. 
33),  it  is  observed: 

**  There  is  almost  a  consensus  of  opinion  that  corpo- 
rate franchises  are  property" — citing  in  support 
thereof  many  cases. 

At  page  38  of  such  notes  it  is  further  remarked: 

**In  general  corporate  franchises  are  taxable.  •  • 
As  much  so  as  any  other  property.  *  *  Corporate 
franchises  are  taxable  under  a  statute  requiring  all 
property  in  the  state  not  exempt  to  be  taxed.  *  *  And 
notwithstanding  no  method  of  ascertaining  their  value 
or  levying  the  tax  thereon  has  been  prescribed  by  the 
legislature. '* 

At  page  39  of  the  notes  referred  to,  however,  it  is 
said: 

''When  the  taxing  statutes  do  not  include  corporate 
franchises  among  the  subjects  of  taxation,  a  tax 
thereon  is  void." 

If  the  legal  principle  set  forth  in  the  latter  excerpt 
states  the  correct  rule,  the  tax  attempted  to  be  le\nied 
upon  the  plaintiff's  secondary  special  franchise  for  the 
years  1906  and  1907,  amounting  with  the  penalties 
thereon  to  $787.40,  are  invalid,  for  the  statute  first 
declaring  that  franchises  granted  to  or  used  by  any 
corporation  in  this  state  should  be  classed  under  the 
terms  land,  real  estate  and  real  property  (Section  3552, 
L.  0.  L.),  did  not  go  into  effect  until  March  1,  1908, 
when  assessments  for  that  year  were  required  to  be 
made :  Laws  1907,  p.  497.  The  case  of  Oregon  v.  Pacific 
States  Tel  £  Tel.  Co.,  53  Or.  162  (99  Pac.  427),  is  not 
determinative  of  this  suit,  for  that  cause  was  an  action 
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to  recover  2  per  cent  of  the  defendant's  gross  receipts 
for  the  year  1906,  under  the  provisions  of  the  initia- 
tive act  adopted  June  4, 1906 :  Section  3540,  L.  0.  L. 
In  referring  to  the  decision  rendered  in  that  case  Mr. 
Justice  Harris,  in  Portland  v.  Portland  By,  L.  &  P. 
Co.,  80  Or.  271,  302  (156  Pac.  1058),  says: 

''Notwithstanding  the  language  employed  in  Oregon 
V.  Pacific  States  Tel  and  Tel  Co.,  53  Or.  162  (99  Pac. 
427),  the  tax  provided  for  by  the  state  law  was  not 
necessarily  laid  on  franchises.'* 

It  is  believed  that  since  the  act  of  February  28, 1907, 
which  first  classified  a  franchise  as  real  property  and 
subject  to  assessment  and  taxation,  did  not  go  into 
effect  until  March  1,  1908,  that  statute  in  respect  to 
such  classification  was  not  the  recognition  of  a  pre- 
existing right  in  this  state,  but  the  avowal  of  another 
division  of  property;  and  this  being  so  the  taxes  at- 
tempted to  be  levied  upon  the  plaintiff's  special  fran- 
chise for  the  years  1906  and  1907  are  void. 

4.  The  burdens  imposed,  however,  for  the  years  1908 
and  1909  are  predicated  upon  an  appraisement  made 
by  the  county  assessor  of  Multnomah  County,  Oregon, 
in  order  to  raise  revenue  for  governmental  purposes, 
and  the  ad  valorem  tax  based  thereon  is  a  legal  charge 
against  the  plaintiff's  special  franchise  granted  by  the 
City  of  Portland  pursuant  to  legislative  authority, 
which  right  is  considered  and  treated  as  properly  hav- 
ing a  situs  in  that  county:  Portland  v.  Portland  Ry. 
L.  <&  P.  Co.,  80  Or.  271,  288  (156  Pac.  1058). 

5.  Notwithstanding  the  plaintiff  is  engaged  in  inter- 
state commerce  its  property  within  the  State  of  Ore- 
gon, including  its  secondary  municipal  special  fran- 
chise, is  subject  to  assessment  and  taxation:  Society 
for  Savings  v.  Coite,  6  Wall.  594,  606  (18  L.  Ed.  897). 
In  Western  Union  Tel.  Co.  v.  Massachusetts,  125  U.  S. 

88  Or. — 41 
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530,  548  (31  L.  Ed.  790,  8  Sup.  Ct.  Eep.  861),  Mr.  Jus- 
tice MiLLEB  referring  to  the  act  of  Congress  of  July 
24,1866,  says: 

^'This,  however,  is  merely  a  permissive  statute,  and 
there  is  no  expression  in  it  which  implies  that  this  per- 
mission to  extend  its  lines  along  roads  not  built  or 
owned  by  the  United  States,  or  over  and  under  navi- 
gable streams,  or  over  bridges  not  built  or  owned  by 
the  Federal  government,  carries  with  it  any  exemption 
from  the  ordinary  burdens  of  taxation.  •  •  It  never 
could  have  been  intended  by  the  Congress  of  the  United 
States,  in  conferring  upon  a  corporation  of  one  state 
the  authority  to  enter  the  territory  of  any  other  state 
and  erect  its  poles  and  lines  therein,  to  establish  the 
proposition  that  such  company  owed  no  obedience  to 
the  laws  of  the  state  into  which  it  thus  entered,  and 
was  under  no  obligation  to  pay  its  fair  proportion  of 
the  taxes  necessary  to  its  support.'' 

So,  too,  in  Atlantic  etc.  Co.  v.  Philadelphia,  190 
U.  S.  160,  163  (47  L.  Ed.  995,  23  Sup.  Ct.  Eep.  817), 
Mr.  Justice  Brbweb,  discussing  this  subject,  remarks : 

*'The  franchise  of  a  corporation,  although  that  fran- 
chise is  the  business  of  interstate  commerce,  is,  as  a 
part  of  its  property,  subject  to  state  taxation,  provid- 
ing at  least  the  franchise  is  not  derived  from  the 
United  States.'' 

In  San  Francisco  v.  Western  Union  Tel.  Co.,  96  Cal. 
140  (31  Pac.  10, 17  L.  R.  A.  301),  the  head-note  reads: 

''A  state  tax  on  the  franchise  of  a  telegraph  com- 
pany which  has  accepted  the  provisions  of  the  Act  of 
Congress  of  July  24, 1866,  providing  for  aid  in  the  con- 
struction of  telegraph  lines  and  for  securing  to  the 
government  the  use  of  the  same  for  postal,  military, 
and  other  purposes,  is  void  as  an  attempt  to  tax  an 
instrument  of  the  general  government." 

In  deciding  that  case  Mr.  Justice  McFarland,  refer- 
ring to  the  defendant,  quotes  from  the  complaint  as 
follows : 
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*'  'It  is  not  organized  under  the  laws  of  the  state  of 
California,  and  has  derived  no  franchise  therefrom.'  '* 

In  California  v.  Central  P.  R.  Co.,  127  U.  S.  1,  40 
(32  L.  Ed.  150,  8  Sup.  Ct.  Rep.  1073),  an  attempt  was 
made  to  tax  a  federal  franchise  and  in  deciding  the 
case  Mr.  Justice  Bradley,  speaking  for  the  court,  says : 

''Assuming,  then,  that  the  Central  Pacific  Railroad 
Company  has  received  the  important  franchise  re- 
ferred to  by  grant  of  the  United  States,  the  question 
arises  whether  they  are  legitimate  subjects  of  taxation 
by  the  state.  They  were  granted  to  the  company  for 
national  purposes  and  to  subserve  national  ends.  It 
seems  very  clear  that  the  state  of  California  can 
neither  take  them  away,  nor  destroy  nor  abridge  them, 
nor  cripple  them  by  onerous  burdens.  Can  it  tax 
them!  It  may  undoubtedly  tax  outside  visible  prop- 
erty of  the  company,  situated  within  the  state.  That  is 
a  different  thing.  But  may  it  tax  franchises  which 
are  the  grant  of  the  United  States?  In  our  judgment 
it  cannot.'* 

The  reference  in  that  case  to  "visible  property*'  was 
mere  obiter,  since  that  question  was  not  involved. 

6.  The  valuation  of  the  plaintiff's  municipal  special 
franchise  as  fixed  by  the  assessor  was  arbitrary  and 
not  dependent  upon  any  comparison  whatever  with 
other  property.  But  however  this  may  be,  the  plain- 
tiff could  have  petitioned  the  county  board  of  equaliz- 
ation for  the  reduction  of  its  assessment  of  such  fran- 
chise: Section  3609,  L.  0.  L.  If  the  relief  so  sought 
had  been  denied,  an  appeal  from  such  supposed  action 
could  have  been  taken  to  the  Circuit  Court  for  Mult- 
nomah County:  Section  3613,  L.  0.  L.  Not  having 
done  so,  it  is  now  too  late  to  diminish  the  valuation 
so  placed  upon  the  plaintiff's  property.  A  statute,  en- 
acted February  24,  1909,  created  a  board  of  state  tax 
commissioners,  and  authorized  that  body  to  assess  cor- 
porate franchises,  but  the  performance  of  that  duty 
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was  postponed  until  March  1,  1910  (Laws  1909,  Chap. 
218,  §48),  so  that  the  appraisement  herein  for  the 
year  1909  could  not  have  been  made  by  such  board,  and 
for  that  reason  the  assessment  was  fixed  by  the  as- 
sessor of  Multnomah  County.  The  tax  and  the  penal- 
ties thereon  for  the  years  1908  and  1909,  amounting 
to  $794.10,  will  remain  as  charges  against  the  plaintiff, 
which  sum  may  be  collected  by  seizure  and  sale  of  its 
property. 

The  decree  will,  therefore,  be  modified  as  to  the  taxes 
last  referred  to,  but  affirmed  as  to  the  taxes  for  the 
years  1906  and  1907.  Modified. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Beak  and 
Mb.  Justice  McCamant  concur. 


Argued  March  27,  modified  and  remanded  April  3,  1917. 

STRANG  V.  OREGON-WASHINGTON  R.  &  N.  CO.* 

(163  Pac.  1181.) 

Oorporatioiui — ^Proving  Corporate  Existence. 

1.  Where  the  corporate  existence  of  a  plaintiff  is  alleged,  it  muat 
be  proved,  and  where  this  is  not  done,  a  nonsuit  is  proper. 

Bailroada — ^Fires — Qnestion  for  Jary — Oontribatory  Negligence. 

2.  The  fact  that  plaintiff  noticed  fire  started  by  a  locomotive,  on 
adjoining  land  about  11:30  A.  M.,  and  did  not  try  to  extinguish  it 

*0n  duty  of  owner  of  property  adjoining  a  railroad  right  of  way  to 
protect  it  from  fires  set  out  from  passing  locomotives,  see  notes  in  12 
L.  B.  A.  (N.  S.)  526;  49  L.  B.  A.  (N.  S.)  166. 

On  liability  of  railroad  company  for  fire  set  by  locomotive  which 
spread  to  property  of  another,  see  note  in  21  L.  B.  A.  262. 

On  power  of  legislature  to  make  injury  to  property  by  fire  from 
locomotive  prima  facie  evidence  of  negligence,  see  note  in  32  L.  B.  A. 
(N.  a)   226. 

On  effect  of  presumption  from  fact  that  fire  was  set  by  locomotive 
to  carry  question  of  negligence  to  jury,  see  note  in  5  I^  B.  A.  (N.  8.) 
99.  Bepobteb. 
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until  1:30  p.  m.,  when  it  had  reached  his  property  and  was  beyond 
control,  did  not  constitute  contributory  negligence  as  a  matter  of  law, 
so  as  to  justify  a  direction  of  verdict  against  plaintiff,  it  being  a 
question  of  fact  as  to  whether  he  acted  as  a  reasonable  man  would 
under  like  circumstances. 

Negligence— "Oontribatory  Negligence'' — What  Oonstitiites. 

3.  The  standard  by  which  contributory  negligence  is  to  be  judged 
is  the  conduct  of  a  reasonably  prudent  man  under  conditions  disclosed 
by  the  evidence. 

[As  to  what  is  contributory  negligence  and  when  it  prevents 
a  recovery,  see  note  in  8  Am.  St.  Bep.  849.] 

Negligence— Contributory  Negligence — Question  for  Jury. 

4.  Ordinarily  and  almost  uniformly  contributory  negligence  is  a 
question  of  fact  for  the  jury  unless  no  other  conclusion  can  be  drawn 
from  the  evidence. 

Railroads — ^Flres— Duty  of  Owner  to  Preyent  Damage. 

5.  It  is  the  duty  of  the  owner  to  use  proper  endeavors  to  prevent 
destruction  of  his  property  by  fire  from  a  locomotive  if  he  can  do  so 
by  slight  effort  and  without  danger;  but  when  different  deductions 
may  reasonably  be  drawn  from  the  testimony,  the  question  is  for  the 
jury. 

Bailroads — Fires — Bight  of  Action. 

6.  Plaintiff,  having  assigned  his  claim  for  loss  by  fire  from  a  loco- 
motive to  his  insurer  upon  receiving  full  insurance,  had  no  action  for 
such  damage,  but  could  recover  for  uninsured  property  and  for  an- 
other's claim  assigned  to  him,  in  view  of  Section  180,  L.  O.  L.,  em- 
powering court  to  give  judgment  for  or  against  one  or  more  of  sev- 
eral plaintiffs  or  defendants  when  justice  requires  it  and  to  determine 
parties'  rights  as  between  themselves. 

Bailroads — Fires — ^Measure  of  Damages. 

7.  The  measure  of  damages  for  destruction  of  property  by  fire 
from  a  locolnotive  is  the  reasonable  value  of  the  property  destroyed. 

Bailroads — Fires— Measure  of  Damagea— Loss  of  Profits. 

8.  Loss  of  profits,  owing  to  decline  of  the  hay  market  in  conse- 
quence of  delay  caused  by  destruction  of  machinery  by  railway  fire, 
was  not  recoverable  as  damages,  not  being  the  proximate  result  of  de- 
fendant's negligence. 

From  Wasco :  William  L.  Bradshaw,  Judge. 

F.  E.  Strang  and  the  North  British  &  Mercantile 
Insurance  Company,  a  corporation,  commenced  an  ac- 
tion against  the  Oregon-Washington  Eailroad  &  Navi- 
gation Company,  a  corporation.  Plaintiffs  recovered 
judgment  and  defendant  appeals. 

Modified  and  Bemanded. 
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Department  1.     Statement  by  Mb.  Justice  Burnett. 

The  plaintiff  Strang  joined  with  the  North  British 
&  Mercantile  Insurance  Company  in  an  action  against 
the  defendant,  a  railway  corporation,  to  recover  dam- 
ages for  the  loss  of  some  of  his  chattels  alleged  to  have 
been  burned  by  the  negligence  of  the  defendant  in  the 
operation  of  a  locomotive  and  train  of  cars  across  his 
land.     The  complaint  avers : 

''That  the  plaintiflF,  the  North  British  &  Mercantile 
Insurance  Company,  is  a  corporation  duly  organized 
and  doing  business  in  the  state  of  Oregon,  and  was 
such  corporation  at  all  the  times  and  dates  hereinafter 
mentioned ;  and  that  it  is  and  was  at  all  the  times  and 
dates  hereinafter  mentioned,  duly  qualified  to  do  busi- 
ness as  an  insurance  company,  against  loss  or  damage 
by  fire,  in  the  state  of  Oregon;  and  that  it  had  com- 
plied with  all  the  laws  of  the  state  of  Oregon,  author- 
izing it  to  do  such  business.'' 

After  alleging  the  corporate  character  of  the  defend- 
ant and  the  possession  by  Strang  of  a  certain  tract  of 
land  near  Rowena,  Oregon,  abutting  upon^  the  def end- 
ant 's  railway  track,  it  is  stated  that  on  June  30,  1914, 
he  was  the  owner  and  in  possession  of  certain  personal 
l^roperty  situated  on  his  land  and  listed  with  valuations 
in  the  complaint.  It  is  charged  that  the  defendant  so 
negligently  operated  its  locomotive  as  to  set  fire  on 
and  near  its  right  of  way  which  by  reason  of  its  fur- 
ther negligence  was  allowed  to  spread  so  that  certain 
articles  consisting  of  hay  and  farm  implements  were 
consumed  by  fire.  It  is  averred  that  Strang  had  a 
large  amount  of  other  hay  which  he  wished  to  put  on 
the  market  for  sale,  but  in  consequence  of  the  neces- 
sary delay  he  experienced  in  procuring  proper  machin- 
ery he  was  unable  to  bale  it  until  some  time  afterwards. 
Meanwhile  the  market  price  had  declined  $3  a  ton,  be- 
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cause  of  which  he  claims  to  have  been  damaged  in  the 
sum  of  $240.    Then  follows  this  averment : 

*'And  plaintiffs  further  allege  that  prior  to  the  date 
of  the  said  fire  as  hereinbefore  set  forth,  the  plaintiff, 
the  North  British  &  Mercantile  Insurance  Company, 
had  entered  into  a  contract  with  the  said  plaintiff,  F.  E. 
Strang,  for  the  insurance  against  fire  of  the  35  tons 
of  baled  hay  hereinbefore  set  forth  and  the  90  tons 
of  loose  hay  and  the  horse-power  and  chain  and  bridge 
hereinbefore  described,  and  had  agreed  with  the  plain- 
tiff to  insure  him  against  the  loss  of  the  same  by  fire 
to  the  amount  of  $1,700.  And  that  at  the  time  of 
said  fire,  said  contract  of  insurance  was  a  valid  and 
existing  and  subsisting  contract  and  made  the  said 
plaintiff,  the  North  British  &  Mercantile  Insurance 
Company,  liable  upon  the  destruction  of  said  property 
by  fire,  to  the  said  F.  E.  Strang  for  the  value  of  the 
same.  That  thereafter  the  said  loss  was  adjusted 
and  that  said  Insurance  Company  was  compelled  to 
and  did  pay  the  said  F.  E.  Strang  for  the  loss  of  the 
same,  the  sum  of  $1,220.00,  the  value  of  the  property 
so  destroyed,  and  that  the  said  plaintiff  was  thereupon 
subrogated  to  the  rights  and  claims  of  the  said  F.  E. 
Strang  against  the  said  Oregon- Washington  Railroad 
&  Navigation  Company  to  the  amount  of  said  insur- 
ance and  payments,  to  wit,  the  amoimt  of  $1,220.00, 
and  that  the  said  plaintiff  F.  E.  Strang  then  and  there 
assigned  and  turned  over  to  the  said  Insurance  Com- 
pany his  claim  against  said  Oregon- Washington  Rail- 
road &  Navigation  Company  to  the  extent  and  amount 
of  said  insurance  to  wit,  the  sum  of  $1,220.00." 

As  a  separate  cause  of  action  the  plaintiffs  allege  in 
substance  that  at  the  time  of  the  fire  one  Bourhill  was 
the  owner  of  a  fourth  interest  in  the  90  tons  of  loose 
hay  described,  of  the  value  of  $247.50,  and  of  a  wagon 
valued  at  $40,  all  situate  upon  the  land  of  Strang  and 
consumed  by  the  same  fire  and  under  the  same  circum- 
stances ;  and  that  for  a  valuable  consideration  Bour- 
hill had  assigned  to  Strang  the  claim  of  the  former 
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against  the  defendant  for  damages.  The  corporate  ex- 
istence of  the  insurance  company  and  its  right  to  do 
business  in  Oregon  were  denied  by  the  answer.  All 
charges  of  negligence  and  damage  set  forth  in  the  com- 
plaint are  traversed  by  the  answer.  That  pleading 
asserts  in  effect  that  the  plaintiff  Strang  both  person- 
ally and  through  his  agents  and  employees  discovered 
the  fire  in  its  inception  when  it  could  have  been  ex- 
tinguished easily,  but  carelessly  and  negligently  failed 
to  make  any  effort  to  put  it  out  until  it  was  too  late. 
It  is  also  claimed  that  the  locomotive  in  question  was 
properly  maintained,  was  of  first-class  construction, 
in  good  condition  and  repair;  that  it  was  operated  in 
a  careful  and  prudent  manner,  and  that  the  defendant 
had  no  knowledge  of  the  fire  until  after  it  had  con- 
sumed the  property  mentioned  in  the  complaint.  The 
reply  traverses  the  answer  in  material  particulars. 

There  is  no  evidence  whatever  concerning  the  cor- 
porate character  of  the  plaintiff  insurance  company 
or  its  qualifications  to  do  business.  At  the  close  of  the 
plaintiffs'  case  the  defendant  moved  for  a  judgment 
of  nonsuit  on  the  ground  that  plaintiffs  had  failed  to 
make  out  a  suflScient  case  to  be  submitted  to  the  jury 
in  this : 

'  *  1.  The  undisputed  testimony  shows  that  the  plain- 
tiffs had  notice  and  knowledge  that  this  fire  was  set 
and  burning  at  11:30  o'clock  in  the  morning  and  that 
no  effort  was  made  by  himself  or  his  men  to  extinguish 
the  fire  until  between  1:15  and  1:20  as  testified  by 
plaintiff  Strang. 

**2.  There  is  no  evidence  in  this  case  showing  that 
the  plaintiff,  the  North  British  &  Mercantile  Insurance 
Company,  was  ever  incorporated  or  organized  under 
the  laws  of  this  or  any  other  state,  or  showing  that 
they  are  authorized  to  do  business  in  this  state  or 
have  paid  any  license  fee.    There  is  no  proof  here  of 
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any  subrogation  or  anything  else  in  this  case  showing 
they  have  a  right  of  any  recovery  whatsoever.'' 

The  court  overruled  this  motion.  At  the  close  of  all 
the  testimony  there  was  a  motion  by  defendant  for  a 
directed  verdict  in  its  favor  on  the  same  grounds  but 
with  like  results.  The  case  went  to  the  jury  which 
returned  a  verdict  in  favor  of  the  plaintiffs  and  the 
defendant  appealed  from  the  consequent  judgment 
assigning  as  errors  the  overruling  of  the  motions  for 
a  nonsuit  and  for  a  directed  verdict. 

Modified  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  A.  Bobbins,  Mr.  Arthur  C.  Spencer  and  Mr. 
Fred  W.  Wilson,  with  an  oral  argument  by  Mr.  Rob- 
bins. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Bennett,  Sinnott  &  Galloway,  with  an  oral  ar- 
gument by  Mr.  Alfred  S.  Bennett. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1, 2.  It  is  settled  in  this  state  that  when  the  corpo- 
rate existence  of  a  plaintiff  corporation  is  put  in  issue, 
the  allegation  in  that  respect  must  be  proyed ;  for  want 
of  which  the  plaintiff  must  fail:  Holladay  v.  Elliott, 
8  Or.  84;  Goodale  Lumber  Co.  v.  Shaiv,  41  Or.  544  (69 
Pac.  546) ;  Hartford  Ins.  Co.  v.  Central  B.  of  Oregon, 
74  Or.  144  (144  Pac.  417).  The  state  of  the  record 
prevents  a  recovery  by  the  insurance  company.  At 
the  least  the  motion  for  a  nonsuit  ought  to  have  been 
allowed  as  to  that  plaintiff.  In  considering  that  mo- 
tion as  it  affects  the  plaintiff  Strang,  a  brief  resume 
of  the  testimony  is  necessary.     The  track  of  the  de- 
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fendant  company  ran  through  his  premises  leading 
from  The  Dalles  to  Portland.  He  had  a  crew  of  seven 
men  operating  a  hay  baler,  approximately  600  feet 
north  of  the  track  about  one  half  mile  east  of  the  sta- 
tion at  Eowena.  He  himself  with  another  employee 
was  hauling  hay  from  the  north  side  of  the  railway 
and  west  of  the  station  to  his  house  situated  some  dis- 
tance south  of  the  track.  An  extra  freight  train  going 
west  passed  along  about  10:30  o'clock  in  the  forenoon 
of  the  day  in  question,  and  about  that  time  the  em- 
ployees at  the  baler  discovered  a  smoke  about  a  quar- 
ter of  a  mile  west  of  where  they  were  at  work,  appar- 
ently on  or  near  the  defendant's  right  of  way  but  not 
on  Strang's  premises.  At  the  time  the  wind  was  blow- 
ing principally  from  the  east  towards  the  west,  but 
was  fitful  and  changeable.  There  was  testimony  to 
show  that  Strang  himself  saw  the  smoke  about  half- 
past  11  while  he  was  on  his  way  to  the  house  with  a 
load  of  hay.  During  all  this  time  the  smoke  increased 
in  volume  considerably.  All  the  men  quit  work  at  noon 
for  dinner,  being  absent  about  an  hour.  In  the  mean- 
time the  wind  had  changed  and  was  blowing  from  the 
west  carrying  the  fire  towards  the  machinery  and  hay 
which  was  afterwards  consumed.  When  they  returned 
from  the  noon  meal  Strang  and  all  his  men  apparently 
used  every  effort  at  their  command  to  extinguish  the 
fire  but  without  success  and  the  property  was  burned. 
The  defendant  contends  that  the  conduct  of  Strang 
and  his  employees  amounts  to  such  a  degree  of  contrib- 
utory negligence  as  to  prevent  the  plaintiffs  from  re- 
covering and  that  it  was  the  duty  of  the  court  as  a 
matter  of  law  to  direct  a  judgment  of  nonsuit  in  the 
first  instance  and  upon  the  question  being  renewed  at 
the  close  of  the  evidence  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant. 
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3, 4.  The  standard  by  which  diligence  or  negligence 
is  to  be  judged  is  the  conduct  of  a  reasonably  prudent 
man  under  the  conditions  disclosed  by  the  evidence,  and 
a  court  is  not  justified  in  directing  a  nonsuit  unless 
no  reasonable  conclusion  can  be  drawn  from  the  evi- 
dence except  that  the  plaintiff  was  remiss  in  his  duty 
under  the  circumstances.  Ordinarily  and  almost  uni- 
formly this  is  a  question  of  fact  for  the  jury.  In  this 
case  one  man  on  seeing  the  smoke  of  the  fire  at  its 
beginning  might  consider  it  to  be  his  duty  to  go  at  once 
and  put  it  out.  Another  thinking  that  the  prevailing 
wind  would  carry  the  fire  away  from  his  property 
might  not  feel  called  upon  to  attend  to  it.  We  cannot 
say  as  a  matter  of  law  which  would  be  right.  It  was 
for  the  jury  to  determine  whether  Strang  acted  as  a 
reasonably  prudent  man  would  in  such  a  juncture: 
Palmer  v.  Portland  Ry:.,  L.  <&  P.  Co.,  56  Or.  262  (108 
Pac.  211,  59  Am.  &  Eng.  E.  Cas.  (N.  S.)  68) ;  Chicago 
etc.  R.  Co.  V.  Pennell,  94  111.  448;  Franey  v.  Illinois 
Central  R.  Co.y  104  111.  App.  499 ;  Haverly  v.  State  Line 
(6  S.  R.  Co.,  135  Pa.  50  (20  Am.  St.  Rep.  848,  19  Atl. 
1013) ;  St.  Louis  £  S.  F.  R.  Co.  v.  League,  71  Kan. 
79  (80  Pac.  46). 

5.  This  rule  is  not  at  variance  with  the  following 
authorities  cited  by  the  defendant :  Eaton  v.  Oregon  R. 
&  N.  Co.,  19  Or.  391  (24  Pac.  415),  was  a  case  where 
the  plaintiff  saw  the  fire  actually  burning  his  grass 
but  made  no  effort  whatever  to  extinguish  the  flames 
saying  that  it  was  not  his  business  but  that  of  the  rail- 
road company.  In  Richmond  v.  McNeill,  31  Or.  342 
(49  Pac.  879),  the  court  said  that  it  was  the  duty  of 
the  plaintiff  to  use  proper  endeavors  to  prevent  the 
destruction  of  his  property  if  he  could  do  so  by  slight 
effort  and  without  danger  to  himself,  but  further  held 
that  when  different  deductions  may   reasonably  be 
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drawn  from  the  testimony  they  should  be  left  to  the 
jury.  To  the  same  effect  is  Hawley  v.  Sumpter  Vol. 
Ry.  Co.,  49  Or.  509  (90  Pac.  1106,  12  L.  R.  A.  (N.  S.) 
526).  The  plaintiff  Strang  was  therefore  entitled  to 
go  to  the  jury  with  his  case. 

6.  It  appears  by  his  complaint,  however,  that  he  had 
insured  35  tons  of  baled  hay,  90  tons  of  loose  hay,  and 
a  horse-power,  chain  and  bridge ;  that  after  the  fire 
the  insurance  company  paid  him  as  the  pleading  states 
^* $1220.00,  the  value  of  the  property  so  destroyed.'' 
Not  only  so  but  he  also  avers  that  he  ''assigned  and 
turned  over  to  the  insurance  company  his  claim  against 
said  Oregon- Washington  Railroad  &  Navigation  Com- 
pany to  the  extent  and  amoimt  of  said  insurance,  to 
wit,  the  sum  of  $1220.00. ''  Thus  it  is  disclosed  that  he 
was  paid  the  full  value  of  the  insured  chattels  and  as- 
signed to  his  co-plaintiflf  his  chose  in  action  therefor. 
Consequently  he  has  no  interest  in  that  property  and 
no  claim  for  damages  for  its  destruction  after  he  has 
been  paid  in  full  and  has  sold  his  cause  of  action  to 
another.  It  is  without  dispute  though  that  he  lost  the 
following  items  of  property  which  with  their  values 
are  here  set  down : 

Two  sets  doubletrees  and  neck-yoke $  7.00 

160  feet  'V2  inch  cable 10.40 

100  feet  rope 4.00 

4  hay  press  springs  and  2  blocks 6.00 

500  lbs.  No.  15  baling  wire 17.00 

4  hay  forks 3.40 

1  derrick 35.00 

Grass  and  trees  destroyed 20.00 

Total $102.80 

7, 8.  It  is  unquestioned  too  that  Bourhill  was  the 
owner  of  a  fourth  interest  in  the  loose  hay,  the  value 
of  which  is  fixed  at  $247.50,  and  of  a  wagon  worth  $40. 
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The  testimony  fixing  these  values  is  undisputed,  and  it 
is  without  question  that  Bourhill  assigned  to  the  plain- 
tiff Strang  the  former's  claim  for  the  loss.  The  jury- 
has  determined  the  fact  to  be  that  the  defendant  was 
to  blame  for  the  destruction  of  this  property.  The 
plaintiff  Strang  is  entitled  to  recover  for  his  uninsured 
property  and  on  the  demand  assigned  to  him  by  Bour- 
hill, totalling  $390.30.  The  measure  of  damages  in  such 
case  is  the  reasonable  value  of  the  property  destroyed. 
The  loss  of  profits  owing  to  the  subsequent  decline  of 
the  hay  market  was  not  the  proximate  result  of  the  de- 
fendant's negligence  and  cannot  be  the  basis  of  a  re- 
covery in  this  action. 

The  situation  then  is  that  we  have  before  us  in  the 
record  authentic  data  enabling  us  to  determine  the  ul- 
timate rights  of  the  parties  according  to  Section  180, 
L.  0.  L.,  empowering  the  court  to  give  judgment  for 
or  against  one  or  more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defendants  and,  when 
the  justice  of  the  case  requires  it,  to  determine  the  ul- 
timate rights  of  the  parties  on  each  side  as  between 
themselves.  The  judgment  will  therefore  be  modified 
by  allowing  the  plaintiff  Strang  to  recover  $390.30,  and 
the  costs  and  disbursements  of  the  Circuit  Court.  The 
cause  will  be  remanded  with  directions  to  enter  this 
judgment  for  Strang  and  one  of  nonsuit  in  favor  of  the 
defendant  against  the  plaintiff  North  British  &  Mer- 
cantile Insurance  Company.  The  defendant  will  re- 
cover costs  and  disbursements  in  this  court. 

Modified  and  Bemanded, 

Mr.  Chibp  Justice  McBRroE,  Mb.  Justice  Moore  and 
Mb.  Justice  Benson  concur. 
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Argned  March  23,  reversed  April  8,  1917. 

SOMO    V.    INDEPENDENT    ORDER    OF    FOR- 

ESTERS.* 

(164  Pac.  187.) 

Iiumraiice— Benefit  Insurance— By-lawB. 

1.  By-laws  of  a  fraternal  benefit  insurance  society,  providing  that 
local  officers  shall  be  considered  as  agents  of  the  members  in  accepting 
and  transmitting  payments  for  insurance,  and  that  all  acts  of  a  IochI 
officer  shall  be  construed  |ks  having  been  done  for  the  members  and 
applicants  for  membership,  are  valid. 

Insurance— Benefit  Insurance — ^Bights  of  Divorced  Wife. 

2.  Where  plaintiff  was  named  as  beneficiary  in  a  policy  of  insur- 
ance on  the  life  of  her  husband,  a  divorce  did  not  deprive  her  of  her 
right  to  recover  the  full  value  of  the  policy  in  event  of  the  death  of  her 
husband  prior  to  his  withdrawal  from  the  order. 

Insurance — ^Benefit  Insurance — ^Blght  of  Member  to  Withdraw. 

3.  As  the  duties  incumbent  upon  a  member  of  a  voluntary  associa- 
tion by  reason  of  his  membership  are  purely  voluntary,  unless  the 
agreement  between  the  members  provides  to  the  contrary,  a  member 
may  withdraw  at  any  time  without  the  consent  of  the  association  or  of 
the  beneficiary  in  a  life  policy  issued  to  him  by  the  association. 

Insurance— Benefit  Insurance— Bights  of  Beneficiary— Withdrawal  of 
Insured. 

4.  Where  the  beneficiary  in  a  policy  of  fraternal  insurance  on  the 
life  of  her  husband  assumed  the  payment  of  premiums  at  the  time  of  a 
divorce  under  an  agreement  with  the  local  financial  secretary,  who  by 
the  terms  of  the  policy  and  by-laws  was  the  agent  of  the  members, 
and  paid  the  premiums  until  the  policy  was  canceled  upon  the  rightful 
withdrawal  of  the  husband  from  membership  in  the  order,  the  moneys 
received  by  the  order  were  earned  premiums  upon  a  valid  contract  of 
insurance,  which  the  beneficiary  had  no  right  of  action  against  it  to 
recover. 

[As  to  the  law  generally  of  beneficial  associations,  see  note  in 
19  Am.  St.  Bep.  781.] 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

Action  by  Mary  Somo  against  Supreme  Court  of  the 
Independent  Order  of  Foresters.    From  a  judgment 

*0n  the  question  of  divorce  as  affecting  wife's  right  to  insurance 
upon  her  husband's  life,  see  note  in  50  L.  B.  A.  552. 

For  authorities  discussing  the  question  of  effect  of  divorce  on  rights 
of  beneficiary  under  insurance  policy  or  benefit  certificate,  see  notes  in 
8  L.  B.  A.  (N.  8.)  478;  39  It.  B.  A.  (N.  S,)  370.  Bxpobter. 
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in  favor  of  the  plaintiflf,  defendant  appeals.    Reversed 
and  judgment  entered  for  defendant. 

Department  2.    Statement  by  Mr.  Justice  Benson. 

This  is  an  action  for  money  had  and  received.  The 
facts  involved  are  substantially  these :  On  the  8th  day 
of  March,  1893,  W.  J.  Riley  became  a  member  of  Court 
Pacific  No.  1247,  Independent  Order  of  Foresters, 
located  at  Portland,  Oregon,  and  received  a  certificate 
therefrom  entitling  the  beneficiary  named  therein  to 
receive  upon  his  death  the  sum  of  $3,000.  The 
beneficiary  named  was  this  plaintiff  who  was  then 
Biley*s  wife.  In  1905,  domestic  trouble  arose  ending 
in  a  divorce  and  subsequently  plaintiff  married  an- 
other. In  connection  with  the  settlement  of  their  prop- 
erty rights  at  that  time  it  was  agreed  between  them 
that  Mrs.  Eiley  should  continue  as  the  beneficiary 
named  in  the  certificate  and  should  assume  the  pay- 
ment of  the  dues  and  assessments  thereafter  accruing. 
She  testifies  that  she  at  once  interviewed  F.  X.  Le 
Grand,  financial  secretary  of  the  subordinate  lodge, 
informed  him  of  the  arrangement  and  asked  him  if  it 
would  be  satisfactory  to  the  order  and  that  he  replied, 
*'That  being  as  I  was  the  beneficiary  the  order  would 
protect  me.'*  She  continued  to  pay  the  dues  and  as- 
sessments as  they  matured  until  November  30,  1912, 
when  Riley  having  formally  withdrawn  from  the  order 
the  ''supreme  court''  of  the  order  having  its  head- 
quarters in  Toronto,  Canada,  declined  to  receive  any 
further  payments  from  anybody  on  the  certificate  and 
treated  the  same  as  canceled.  Plaintiff  then  brought 
this  action  to  recover  the  sum  of  $411.22  being  the 
amount  she  had  paid  in  dues  and  assessments.  A  trial 
was  had  resulting  in  judgment  for  plaintiff  in  accord- 
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ance  with  the  prayer  of  her  complaint  and  defendant 
appeals.  Reversed  and  Judgment  Rendered. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  L.  Hasten. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  E.  E.  Heckbert. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

There  are  a  number  of  assignments  of  error,  but 
the  conclusions  we  have  reached  render  it  unnecessary 
to  consider  any  of  them  except  the  defendant's  motion 
for  a  directed  verdict. 

1.  At  the  outset  it  may  be  observed  that  the  bene- 
ficiary certificate  contains  the  following  clause : 

**I  hereby  expressly  agree  that  the  constitution  and 
laws  of  the  Independent  Order  of  Foresters,  as  well 
as  any  amendments  thereof  which  may  be  adopted 
from  time  to  time  by  the  Supreme  Court,  shall  be  a 
part  of  this  contract.'' 

Subdivision  6  of  Section  73  of  the  laws  of  the  order 
reads  thus: 

**As  soon  as  a  court  is  instituted,  whether  instituted 
under  the  authority  of  the  head  office  of  the  order,  or 
under  the  authority  of  a  high  court,  such  court  shall 
forthwith  become  and  be  the  agent  of  the  members 
thereof  and  applicants  for  membership  therein,  and 
no  act  of  such  court  or  of  any  officer  or  member  thereof 
shall  be  construed  as  having  been  done  for  the  order, 
but  shall  be  construed  as  having  been  done  for  such 
court  and  the  members  thereof  and  applicants  for 
membership  therein." 

Subdivision  10  of  Section  104  reads  as  follows : 

**As  the  financial  secretary  and  other  officers  of  a 
court  are  not  officers  of  the  corporation  contracting 
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with  the  beneficiary  members  of  the  order,  the  order 
itself,  subject  to  the  provisions  of  section  ninety-seven, 
sub-section  seven,  shall  in  nowise  be  held  accountable 
for  any  dereliction  of  duty  on  the  part  of  the  financial 
secretary  or  of  any  other  oflBcer  of  a  court,  and  all 
payments  for  whatsoever  purpose  made  to  any  officer 
of  a  court  by  the  members  of  such  court  shall  be  re- 
ceived by  such  officer  as  agent  of  the  member  making 
the  payment.'^ 

There  is  no  contention  that  the  supreme  court  had 
any  knowledge  of  the  alleged  agreement  between 
plaintiff  and  the  financial  secretary  of  the  subordinate 
lodge,  but  plaintiff's  right  of  recovery  is  based  entirely 
upon  the  theory  that  Le  Grand,  in  promising  to  protect 
plaintiff's  interest  as  beneficiary,  was  acting  as  the 
agent  of  the  supreme  court  and  that  it  was  therefore 
bound  by  his  promise.  This  theory  was  adopted  by 
the  trial  court  in  its  instructions  to  the  jury  and  in  sup- 
port thereof  our  attention  is  called  to  the  cases  of 
Whigham  v.  Independent  Foresters,  44  Or.  543  (75 
Pac.  1067),  and  Patton  v.  Women  of  Woodcraft,  65  Or. 
33,  40  (131  Pac.  521).  The  first  of  these  cites  as 
authority  Coxy.  Royal  Tribe,  42  Or.  365  (71  Pac.  73,  95 
Am.  St.  Rep.  752,  60  L.  R.  A.  620),  and  Patterson  v. 
United  Artisans,  43  Or.  333  (72  Pac.  1095),  both  of 
which  involve  the  question  as  to  whose  duty  it  was  to 
supply  the  supreme  lodge  with  the  proofs  of  death. 
As  to  the  question  of  agency  both  opinions  were  based 
upon  specific  by-laws  requiring  the  subordinate  lodge 
to  secure  and  present  such  proofs,  and  it  does  not 
appear  in  any  of  these  cases  that  the  attention  of  this 
court  was  called  to  any  provisions  similar  to  those 
quoted.  But  if  these  can  be  construed  to  support 
plaintiff's  contention  they  have,  to  that  extent,  been 
practically  overruled  by  the  later  case  of  Hartman  v. 
Motional  Council,  76  Or.  153  (147  Pac.  931,  L.  R.  A. 

MOr.— 42 
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1915Ey  152).  Plaintiff  urges  that  this  case  is  based 
upon  the  statute  of  1911  (Laws  1911,  p.  354),  and  that 
the  contrary  doctrine  prevailed  until  then.  We  have 
examined  the  statute  with  care,  and  are  unable  to  find 
any  provision  therein  relating  to  the  subject  of  agency 
nor  do  we  discover  in  the  opinion  of  Mr.  Justice 
Burnett,  in  the  Hartman  Case,  that  his  conclusion  was 
influenced  by  any  statutory  provision.  On  the  con- 
trary, his  views  are  expressed  thus : 

**The  question  is:  What  is  the  legal  conclusion  to  be 
drawn  from  those  uncontroverted  facts  t  Some  courts 
have  gone  so  far  as  to  say  that,  notwithstanding  the 
laws  of  the  order  and  the  stipulations  of  the  parties 
to  be  bound  by  them,  yet  the  local  officers  are  the  agents 
of  the  chief  organization  of  the  order,  and  not  of  the 
members  of  the  local  council.  Such  is  the  rule  laid 
down  in  such  cases  as  Dromgold  v.  Royal  Neighbors, 
261  111.  60  (103  N.  E.  584),  and  Dougherty  v.  Supreme 
Court  etc.  Foresters,  125  Minn.  142  (145  N.  W.  813), 
and  other  precedents  which  might  be  noticed.  The 
great  weight  of  authority,  however,  is  to  the  effect  that 
it  is  competent  for  parties  to  enter  into  a  contract  such 
as  is  here  set  out  and  embodied  in  the  certificate  and 
laws  of  the  order.  There  is  nothing  contrary  to  public 
policy  or  in  violation  of  any  public  law  in  making  such 
a  stipulation.  There  is  good  reason  for  making  the 
officer  of  the  local  council  the  agent  of  the  member,  for 
that  official  is  elected  by  the  vote  of  the  members,  and, 
being  so  chosen,  it  is  competent  for  the  parties  to  stip- 
ulate against  a  possible  favoritism  to  be  shown  by  the 
officer  to  the  person  who  elects  him  as  against  the  gen- 
eral membership  of  the  order.'' 

2, 3.  It  is  strenuously  urged  by  plaintiff  that  this  is 
a  case  wherein  the  defendant  has  received  money  which 
in  good  conscience  it  ought  to  refund.  We  cannot 
concur  in  this  contention  since  by  the  great  weight  of 
authority  the  divorce  did  not  deprive  her  of  her  right 
to  recover  the  full  value  of  the  policy  in  the  event  of 
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the  death  of  the  assured  prior  to  his  withdrawal  from 
the  order:  14  M.  A.  L.  146;  Overhiser's  Admx.  v.  Over- 
hiser  et  al.,  63  Ohio  St.  77  (57  N.  E.  965,  81  Am.  St. 
Bep.  612,  50  L.  B.  A.  552) ;  Connecticut  Mut.  Life  Ins. 
Co.  V.  Schaefer,  94  U.  S.  457  (24  L.  Ed.  251).  Neither 
could  the  defendant  prevent  Biley  from  severing  his 
connection  with  the  order. 

**  Unless  the  compact  between  the  members  of  a 
voluntary  association  provide  to  the  contrary,  a  mem- 
ber may  withdraw  from  it  at  any  time.  *  The  entering 
into  it,  the  remaining  in  it,  the  perf  onpance  of  duties 
incumbent  upon  the  member,  by  reason  of  his  member- 
ship, are  purely  voluntary. '  Consequently  the  member 
may  withdraw  when  he  pleases  without  the  consent  of 
the  association'^:  1  Bacon,  Benefit  Societies,  §  111,  and 
cases  there  cited. 

4.  It  follows  that  all  of  the  moneys  received  by  the 
defendant  from  the  plaintiff  were  earned  premiums 
upon  a  valid  contract  of  insurance  which  was  finally 
canceled  through  no  fault  of  the  defendant  and  if  she 
had  any  right  of  action  it  would  be  against  her  former 
husband,  Biley,  for  a  breach  of  his  agreement  with  her. 
It  follows  that  the  motion  for  a  directed  verdict  should 
have  been  allowed.  Since  in  no  event  could  the  plain- 
tiff recover  in  this  action,  a  judgment  will  be  entered 
here  in  favor  of  the  defendant. 

Beversed  and  Judgment  Bbnderbd. 

Mb.  Chief  Justice  McBridb,  Mb.  Justice  Bean  and 
Mb.  Justice  McCamant  concur. 
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Submitted  on  brief  of  appellant,  suit  dismissed  April  lO,  1917* 

PROUTY  V.  BURROUGHS. 

(164  Pac.  187.) 

Trusts— Besoltlnff  Trust— Degree  of  Proof. 

1.  In  an  action  to  have  defendant  declared  a  trustee  of  an  interest 
in  land,  bought  with  funds  of  both  parties,  there  being  no  fraud,  plain- 
tiff must  show  by  a  preponderance  of  evidence  that  a  part  of  the 
purchase  monej  belonged  to  him  if  a  full  accounting  were  had. 

[As  to  sufSciency  of  evidence  to  establish  constructiye  or  re- 
sulting trust,  see  note  im  Ann.  Oas.  1916D,  1301.] 

€k>8t8 — On  Appeal-^Blsmlssal. 

2.  Where  a  suit  is  dismissed  on  an  appeal  by  defendant  for  failure 
of  plaintiff  to  produce  a  preponderance  of  evideneOi  dismissal  should  be 
without  costs  or  disbursements  to  either  party. 

From  Lincoln :  James  W.  Hamilton,  Judge. 

This  is  a  suit  by  Reuben  Prouty  against  Catherine 
Burroughs.  There  was  a  decree  for  plaintiff  and  de- 
fendant appeals.    Submitted  on  brief  of  appellant. 

Surr  Dismissed. 

In  Banc.     Statement  by  Mb.  Justice  Bubnett. 

The  substance  of  the  complaint  is  that  about  June  21, 
1911,  the  parties  had  $1,500,  one  half  of  which  belonged 
to  the  plaintiff,  that  they  agreed  they  should  invest 
the  same  in  a  block  in  Newport  taking  title  to  both 
plaintiff  and  defendant  as  tenants  in  common  each  of 
an  undivided  one  half  thereof,  and  that  the  defendant 
fraudulently  ignored  the  rights  of  the  plaintiff  and 
caused  a  deed  to  be  prepared  wherein  she  secretly  had 
her  name  entered  as  the  sole  grantee. 

The  answer  denies  all  the  allegations  of  the  complaint. 
A  further  and  separate  answer  setting  up  that  the 
plaintiff  and  defendant  are  brother  and  sister,  narrat- 
ing a  long  course  of  business  transactions  between 
them  and  demanding  an  account  which  the  defendant 
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claims  would  show  that  the  money  invested  in  the 
property  was  all  hers  was  stricken  out  and  the  case  was 
tried  on  the  general  issue. 

The  trial  court  rendered  a  decree  to  the  effect  that 
the  plaintiff  was  owner  of  an  undivided  eighteen  six- 
tieths of  the  real  property  in  question  and  the  de- 
fendant of  the  remainder,  and  required  her  to  convey 
his  portion  to  him.    The  defendant  appeals. 

Surr  Dismissed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  John  H.  Bower. 

Mr.  Edward  J.  Clark,  in  the  court  below,  for  re- 
spondent. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1, 2.  The  testimony  shows  that  the  money  im- 
mediately invested  in  the  property  in  controversy  was 
all  in  the  hands  of  the  plaintiff;  that  he  managed  the 
transaction  and  the  defendant  knew  nothing  whatever 
about  the  contents  of  the  deed  until  it  was  delivered 
to  her  and  she  had  nothing  to  do  with  its  preparation. 
As  to  the  real  source  of  the  money  and  to  whom  it 
equitably  belonged  the  parties  are  at  total  variance. 
There  is  utterly  no  testimony  to  support  a  charge  of 
fraud.  The  plaintiff  has  failed  in  our  judgment  to 
produce  a  preponderance  of  evidence  showing  that  any 
of  the  money  really  belonged  to  him  if  a  full  account- 
ing was  had,  and  consequently  his  case  fails  for  want 
of  a  greater  weight  of  testimony  than  that  produced 
by  the  defendant.  Under  these  circumstances  the  suit 
should  be  dismissed  without  costs  or  disbursements  to 
either  party.    It  is  so  ordered.  Suit  Dismissed. 
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Argued  September  28,  rerersed  and  remanded  Oetober  24,  1916. 

Argued  on  rehearing  March  13,  former  opinion  gustained  March  20, 

1917. 

Second  petition  for  rehearing  denied  April  10,  1917. 

GREENBERG  v.  GERMAN  AMERICAN  INS.  CO.* 

(160  Pac.  536;  163  Pac.  820.) 

Pleading— Amendment  of  Complaint. 

1.  Where  the  original  complaint  was  supplanted  by  an  amended 
complaint  on  which  the  action  was  tried,  the  original  complaint  can- 
not be  considered  in  aid  of  plaintifiTs  case. 

Appeal  and  Error— Adequacy  of  €k>mplalnt— 4)a6stioning  in  Supreme 
Court. 

2.  The  adequacy  of  plaintilTs  statement  of  his  cause  of  action  in 
his  complaint  may  be  questioned  for  the  first  time  in  the  Supreme 
Court. 

Pleading— Denial  of  Answer— Effect 

3.  An  averment  of  defendant's  answer,  denied  by  plaintiff's  reply,  ia 
of  no  effect  by  way  of  aider  to  the  defects  of  the  complaint. 

Pleading— ConclusionB — Contract  to  Inanre— Breach. 

4.  In  an  action  for  damages  resulting  from  breach  of  an  alleged 
executory  contract  to  insure  property,  plaintiff's  amended  complaint, 
averring  that  the  policy  tendered  by  defendant  ''did  not  conform  to 
the  oral  contract  between  the  parties,  and  was  not  a  complete  perform- 
ance of  the  said  oral  contract,"  was  insufficient,  pleading  a  mere  con- 
clusion of  law  and  stating  no  fact;  plaintiff  should  have  disclosed 
the  terms  of  the  oral  contract  for  insurance,  and  also,  a  policy  having 
been  issued,  should  have  set  forth  the  terms  of  the  instrument,  that 
the  court  might  have  been  able  to  judge  whether  or  not  it  was  a  fulfill- 
ment of  the  oral  contract. 

Insurance— Contract  to  Insure — Breach — Pleading. 

5.  In  an  action  for  breach  of  an  executory  oral  contract  to  insure 
property,  the  amended  complaint,  stating  that  plaintiff  accepted  the 
policy  issued  by  defendant  through  his  ignorance  of  its  legal  effect, 
was  insufficient  to  state  a  cause  of  action,  since  ignorance  of  the  law 
will  excuse  no  one. 

ON  REHEARING. 

Insurance— Fire  Policy— Acceptance. 

6.  Where  insured  accepted  a  fire  policy  which  was  not  in  accordance 
with  the  oral  contract  for  insurance,  he  cannot,  having  retained  it 
without  objection,  contend  that  the  true  contract  should  be  found  in 
the  oral  agreement,  for  it  was  supplanted  by  the  written  policy,  and 

'Authorities  discussing  the  question  of  validity  of  oral  contract  of 
insurance  are  collected  in  a  note  in  22  la.  B.  A.  768.  Bepoktib. 
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insured  had  no  option  to  rely  either  on  the  policy  or  the  oral  agreement 
B8  he  desired. 

[As  to  delivery  and  acceptance  of  policies  of  insurancOi  see  note, 
in  138  Am.  St.  Bep.  29.] 

Insurance — ^Flre  Policies — ^Actions — ^Defenses. 

7.  Where  the  policy  issued  pursuant  to  an  oral  agreement  as  to 
insurance  did  not  follow  the  agreement,  and  it  was  alleged  that  the 
policy  which  should  have  been  issued  would  have  been  subject  to 
Laws  of  1911,  page  279,  the  insured  cannot  in  an  action  to  recover  on 
the  oral  agreement  independent  of  the  policy  recover  where  suit  was 
not  brought  within  the  time  limited  by  such  law. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Action  by  William  Greenberg  against  the  German 
American  Insurance  Company,  a  corporation.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals. 

Beyebsed  akd  Remanded. 
On  Beheabing  Opinion  Sustained. 

Department  2.    Statement  by  Mb.  Justice  Bubnett. 

This  is  an  action  for  damages  resulting  from  the 
breach  of  an  alleged  executory  oral  contract  for  insur- 
ance of  property.  An  original  complaint  which  ap- 
pears in  the  abstract  of  record  was  superseded  by  an 
amended  complaint  upon  which  the  action  was  tried. 
It  alleges  the  plaintiff's  ownership  of  the  stock  of 
goods  in  question,  the  corporate  character  of  the  de- 
fendant, states  the  oral  agreement  of  the  defendant  to 
issue  a  policy  insuring  the  property  for  $2,000  and 
containing  certain  conditions  relating  to  further  in- 
surance and  hypothecation  of  the  merchandise  all  to 
be  evidenced  by  proper  notations  on  the  first  page 
of  the  instrument.  It  avers  that  the  goods  were  dam- 
aged by  fire  prior  to  the  delivery  of  the  policy.  These 
allegations  then  follow: 

**That  thereafter  said  defendant,  under  the  pre- 
tense of  fulfilling  said  oral  contract  to  insure,  delivered 
to  plaintiff  its  written  policy  of  insurance,  but  that  the 
said  policy  so  delivered  as  aforesaid  was  not  delivered 
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until  after  said  damage  by  loss  of  fire,  and  did  not  con- 
form to  the  oral  contract  between  the  parties  and  was 
not  a  complete  performance  of  the  said  oral  contract ; 
that  because  of  the  fraudulent  failure  of  the  defend- 
ant to  incorporate  in  or  endorse  upon  or  add  to  said 
written  policy  the  necessary  provisions  relating  to  the 
matter  set  forth  in  the  5th  paragraph  of  this  com- 
plaint, the  said  policy  so  delivered  as  aforesaid  was 
utterly  void  and  so  known  to  be  by  the  said  defendant ; 
•  •  that  plaintiff  believed  as  a  matter  of  law  that 
the  policy  so  issued  as  aforesaid  was  a  complete  and 
legal  performance  of  the  said  oral  contract  by  said  de- 
fendant, for  the  reason  that  he  believed  that  under  the 
settled  rule  of  law  the  defendant  would  he  held  to  have 
waived  said  breaches  of  the  said  conditions  of  said 
policy,  by  accepting  and  retaining  said  premium  with 
knowledge  of  tibe  said  facts  so  stated  to  said  agent 
under  the  law.  And  that,  therefore,  plaintiff  believing 
as  a  matter  of  law  that  said  oral  contract  had  been 
fully  complied  with,  made  proofs  of  loss  under  the  said 
policy  and  brought  suit  thereon  to  recover  his  said 
loss ;  that  thereafter  plaintiff  discovered  that  under  the 
construction  of  Chapter  175,  Laws  of  1911,  by  the 
Supreme  Court  of  this  state,  and  under  its  construc- 
tion of  the  conditions  set  forth  in  said  statute,  and 
which  were  incorporated  in  said  policy  so  delivered  as 
aforesaid,  proof  of  the  agent's  knowledge  of  said  facts 
could  not  be  shown  and  that  said  policy  was  therefore 
void  and  not  a  complete  performance  by  defendant  of 
said  oral  contract ;  and  that  thereupon  plaintiff  volun- 
tarily dismissed  the  said  action;  *  *  The  plaintiff 
hereby  elects  to  proceed  not  in  equity  for  the  specific 
performance  of  said  oral  contract  and  for  damages,  but 
proceeds  at  law  in  this  action  to  recover  damages  sus- 
tained by  him  for  breach  of  the  said  oral  contract  to 
issue  a  policy  of  insurance  as  aforesaid. '* 

The  answer  denied  most  of  the  anaended  complaint 
especially  the  part  concerning  the  conditions  to  be 
incorporated  into  the  contract  of  insurance  and  set  up 
various  affirmative  defenses  which  in  turn  were 
traversed  by  the  reply. 


April,  1917.]    Oreenberg  v.  Oerman  American  Ins.  Co.    665 

From  a  judgment  on  a  verdict  in  favor  of  the  plain- 
tiff the  defendant  appeals. 

Reversed  and  Remanded. 
Opinion  Sustained  on  Reheabing. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Veazie,  McCourt  d  Veazie,  with  an  oral  argu- 
ment by  Mr.  John  McCourt. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Giltner  &  Bewail,  with  an  oral  argument  by 
Mr.  R.  R.  Giltner. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1-4.  It  is  unnecessary  to  consider  any  of  the  affirm- 
ative defenses.  It  is  enough  to  give  our  attention  to 
the  sufficiency  of  the  complaint  upon  which  the  action 
was  tried.  The  original  was  supplanted  by  the  new 
pleading  of  the  plaintiff  and  cannot  be  considered  in 
aid  of  his  case:  Wells  v.  Applegate,  12  Or.  208  (6  Pac. 
770) ;  Slemmons  v.  Thompson,  23  Or.  215,  220  (31  Pac. 
514) ;  Hume  v.  Woodruff,  26  Or.  373  (38  Pac.  191) ; 
Condon  Nat.  Bank  v.  Rogers,  60  Or.  189  (18  Pac.  846, 
Ann.  Gas.  1914A,  101).  The  adequacy  of  the  plain- 
tiff's statement  of  his  cause  of  action  may  be  ques- 
tioned for  the  first  time  in  the  supreme  court :  Howard 
V.  Horticultural  Fire  Relief,  77  Or.  349  (150  Pac.  270, 
151  Pac.  476).  If  he  would  prevail  in  this  form  of 
action  he  must  not  only  disclose  the  terms  of  the  oral 
contract  for  insurance,  but  also,  in  cases  where  a  policy 
has  been  actually  issued,  set  forth  the  terms  of  that 
instrument  so  that  the  court  may  be  able  to  judge 
whether  or  not  it  is  a  fulfillment  of  the  alleged  oral 
contract.    It  is  true  that  the  defendant  appends  to  its 
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answer  as  an  exhibit  a  copy  of  what  it  alleges  was  a 
policy  delivered  to  and  accepted  by  the  plaintiff  as 
the  contract  between  the  parties  and  which  differs  in 
some  respects  from  the  oral  contract  stated  by  the 
plaintiff.  This  averment  of  the  answer,  however,  is 
denied  by  the  reply  and  hence  is  of  no  effect  by  way  of 
aider  to  the  defects  in  the  complaint.  It  suffices  not 
to  aver,  as  in  the  amended  complaint,  that  the  policy 
tendered  *Mid  not  conform  to  the  oral  contract  between 
the  parties  and  was  not  a  complete  performance  of  said 
oral  contract.''  This  is  a  mere  conclusion  of  law  and 
states  no  fact. 

5.  Again,  it  does  not  avail  plaintiff  to  state  his  be- 
lief about  the  legal  effect  of  the  policy  that  was  issued. 
Ignorance  of  the  law  will  not  excuse  anyone.  The 
principle  is  fully  discussed  in  an  opinion  by  Mr.  Justice 
WoLVEBTON  in  Scott  V.  Ford,  45  Or.  531  (78  Pac.  742, 
80  Pac.  899,  68  L.  B.  A.  469).  In  Utermehle  v.  Nor-- 
ment,  197  U.  S.  40  (49  L.  Ed.  655,  25  Sup.  Ct.  Rep.  291, 
3  Ann.  Gas.  520,  524),  it  is  said : 

**It  has  been  held  from  the  earliest  days,  in  both  the 
federal  and  state  courts,  that  a  mistake  of  law,  pure 
and  simple,  without  the  addition  of  any  circumstances 
of  fraud  or  misrepresentation,  constitutes  no  basis 
for  relief  at  law  or  in  equity,  and  forms  no  excuse  in 
favor  of  the  party  asserting  that  he  made  such  mis- 
take. Hunt  V.  Rhodes,  1  Pet.  (U.  S.)  1,  15  (7  L.  Ed. 
27) ;  United  States  Bank  v.  Dmiel,  12  Pet.  (U.  S.)  32, 
55  (9  L.  Ed.  989,  998) ;  United  States  v.  Hodson,  10 
Wall.  (U.  S.)  395,  409  (19  L.  Ed.  937,  940) ;  Lambom 
V.  Dickinson  County  Commrs,,  97  U.  S.  181,  185  (24 
L.  Ed.  926) ;  Snell  v.  Atlantic  F.  d  M.  Ins.  Co.,  98  U.  S. 
85,  90,  92  (25  L.  Ed.  52) ;  Allen  v.  Galloway,  30  Fed. 
466,  where  Hammond,  J.,  in  reviewing  the  decisions 
of  this  court,  says:  *  Whatever  rule  may  prevail  else- 
where, there  can  be,  in  the  equity  courts  of  the  United 
States,  no  relief  from  a  mistake  of  law.'    Drake  v. 
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WUd,  70  Vt.  52,  59  (39  Atl.  248).  In  that  case  the 
court  said  (p.  59):  *That  ignorance  of  the  law  does 
not  excuse  a  wrong  done  or  a  right  withheld;  that  re- 
lief from  liabilities  under  the  law,  arising  from  a 
known  state  of  facts,  will  be  denied.  But  to  these 
general  rules  there  are  exceptions,  as  where  there  is 
a  mistake  of  law  caused  by  fraud,  imposition,  or  mis- 
representation. We  think  it  will  be  found  that  in  most 
of  the  cases  cited  in  these  notes,  and  in  Pomeroy,  the 
party  seeking  relief  was  led  into  error  by  the  action 
of  the  other  party  to  a  transaction,  as  in  contracts  and 
releases.'  Light  v.  Light,  21  Pa.  St.  407,  412;  Storrs 
V.  Barker,  6  Johns.  Ch.  (N.  Y.)  166  (10  Am.  Dec.  316) ; 
Whitwell  V.  Winslow,  134  Mass.  343,  345;  Alabama,  etc. 
Ry.  Co.  V.  Jones,  73  Miss.  110  (55  Am.  St.  Bep.  488, 
note,  19  South.  105). '* 

The  complaint  under  consideration  does  not  state 
facts  suflScient  to  constitute  a  cause  of  action. 

Whether  by  conamencing  action  upon  the  policy  and 
afterwards  abandoning  the  same  the  plaintiff  has 
failed  to  avail  himself  of  the  right  of  prompt  rescis- 
sion within  the  doctrine  of  Scott  v.  Walton,  32  Or.  460 
(52  Pac.  180),  or  whether  he  has  suflSciently  pleaded  a 
mistake  in  the  contract  within  the  doctrine  of  Hughey 
V.  Smith,  65  Or.  323  (133  Pac.  68),  or  whether  he  has 
stated  a  case  of  fraud  against  the  plaintiff  within  the 
rule  of  pleading  laid  down  in  Anderson  v.  Adams,  43 
Or.  621,  627  (74  Pac.  215),  are  questions  which  do  not 
require  consideration  at  this  time.  The  judgment  of 
the  Circuit  Court  is  reversed  and  the  cause  remanded 
for  further  proceedings.  Bevebsed  and  Bemanded. 
Opinion  Sustained  on  Beheabing. 

Mb.  Chibp  Justicjb  Moobe  and  Mb.  Justice  Benson 
concur. 

Mb.  Justice  Bean  withhold  his  assent 
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Former  opinion  sustained  March  20,  1917. 

On  Rehearing. 

(163  Pac.  820.) 

On  rehearing,  former  opinion  is  adhered  to. 

Mr.  R.  R.  Giltner,  of  the  firm  of  Giltner  &  Sewall, 
for  respondent. 

Mr.  John  McCourt,  of  the  firm  of  Veazie,  McCourt 
&  Veazie,  for  appellant. 

In  Banc.    Mr.  Justice  Burnett  delivered  the  opin- 
ion of  the  court. 

6.  The  judgment  of  the  Circuit  Court  in  this  case 
was  reversed  in  an  opinion  reported  in  ante,  p.  662 
(160  Pac.  536),  because  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  A  re- 
hearing having  been  granted  it  is  now  urged  by  the 
plaintiff  that  there  is  presented  a  case  in  which  that 
pleading  states  defectively  a  good  cause  of  action  and 
must  be  held  valid  after  verdict.  Counsel  summar- 
izes thus:  That  the  defendant  orally  agreed  to 
furnish  a  policy  with  certain  privileges  endorsed 
thereon  in  favor  of  the  plaintiff,  but  failed  to  do  so  to 
the  latter 's  damage  in  a  sum  mentioned,  and  that  all 
this  appearing  in  substance  in  the  declaration  we 
must  overlook  informalities  occurring  by  way  of  re- 
cital and  the  like.  The  situation  of  the  plaintiff  is 
not  affected  so  much  by  what  is  omitted  from  his. 
complaint  as  by  what  he  has  put  into  it  showing  that 
as  a  matter  of  law  be  cannot  recover  in  this  action. 
It  is  not  merely  a  case  of  defective  statement.  He 
himself  in  his  own  pleading  has  stated  that  which 
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defeats  any  cause  of  action  he  ever  had  for  breach  of 
a  former  oral  contract  for  insurance.  He  shows  that 
in  performance  of  his  alleged  verbal  agreement  with 
the  defendant  the  ^  latter  tendered  to  him  a  policy 
which  he  accepted,  acted  upon  and  retained.  Under 
these  circumstances  the  previous  convention,  if  any, 
became  functus  offlcio  on  acceptance  of  the  actual 
written  policy  mentioned  in  the  complaint.  That 
pleading  shows  in  legal  effect  that  the  former  stipu- 
lation has  been  performed  on  the  part  of  the  defend- 
ant. If  the  policy  tendered  did  not  comply  with  the 
provisions  of  the  oral  agreement  plaintiff  ought  to  have 
rejected  it  and  so  notified  the  defendant;  but  having 
accepted  and  acted  upon  it,  as  he  states,  the  conclu- 
ision  is  inevitable  that  in  this  action  at  law  it  super- 
sedes all  previous  negotiations  and  constitutes  the 
sole  standard  by  which  the  relations  of  the  parties  are 
to  be  determined :  See  Section  713,  L.  0.  L.  Accept- 
ance of  the  policy  consummates  the  contract  of 
insurance:  New  York  Life  Ins..  Co.  v.  Babcock,  104 
Ga.  67  (30  S.  E.  273,  69  Am.  St.  Rep.  134,  42  L.  B.  A. 
88) ;  Newark  Machine  Co.  v.  Kenton  Ins.  Co.,  50  Ohio 
St.  549  (35  N.  E.  1060,  22  L.  R.  A.  768) ;  El  Dia  Ins. 
Co.  V.  Sinclair,  228  Fed.  833  (143  C.  C.  A.  231). 

Neither  is  it  a  question  of  election  between  a  remedy 
upon  the  alleged  oral  agreement  and  the  policy  in 
question.  In  legal  effect  the  complaint  makes  it  plain 
that  there  exists  but  one  contract  between  the  parties 
and  that  is  the  one  evidenced  by  the  written  policy 
accepted  by  the  plaintiff  and  still  retained  by  him. 
In  brief,  in  point  of  law  it  is  disclosed  by  the  plain- 
tiff's pleading  that  there  are  not  two  contracts  be- 
tween the  enforcement  of  which  the  plaintiff  may 
elect.    Kleis  v.  Niagara  Fire  Ins.  Co.,  117  Mich.  469 
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(76  N.  W.  155),  is  a  parallel  case.    It  is  there  held  ac- 
cording to  the  syllabus,  that : 

*'One  who  accepts  a  policy  of  insurance  issued  to 
him  upon  his  written  application  cannot  ignore  the 
writings,  and  sue  upon  a  preliminary  parol  agreement 
to  issue  a  policy  of  different  form ;  his  remedy,  in  case 
of  fraud  or  mistake,  being  the  reformation  of  the  con- 
tract in  equity. '^ 

In  Agricultural  Ins.  Co.  v.  Fritz,  61  N.  J.  Law,  211 
(39  Atl.  910),  the  complaint  was  to  the  effect  that  a 
wife  acting  as  agent  for  her  husband  orally  agreed 
with  the  insurance  company  that  it  should  insure 
certain  property  in  his  name  and  execute  and  deliver 
a  policy  to  that  effect.  She  even  paid  the  premium 
which  was  accepted  by  the  company.  The  officer 
with  whom  she  dealt  stated  to  her  that  they  were  not 
then  ready  to  issue  the  policy,  but  would  send  the 
paper  through  the  mail.  Subsequently  a  policy  of 
insurance,  written  upon  the  blank  used  by  the  insurance 
company,  made  in  her  name  as  insured,  came  by  mail 
to  the  wife  who  accepted  and  retained  it  with  her  valu- 
ables until  after  the  property  insured  was  destroyed 
by  fire.    It  was  there  held  that: 

**The  contract  made  by  the  company  was  that  which 
was  stated  in  the  policy  and  was  not  a  parol  contract 
for  insurance  with  the  husband. '^ 

The  case  is  much  like  New  York  Life  Ins.  Co.  v.  Mc- 
Master,  87  Fed.  63  (30  C.  C.  A.  532),  in  which  it  is 
stated : 

**  There  were,  as  is  customary  in  life  insurance  cases, 
negotiations,  but  no  contract,  and  no  intention  to 
contract,  otherwise  than  by  policies  made  and  de- 
livered upon  the  simultaneous  payment  of  the  pre- 
miums; and  the  agreement  upon  which  the  appellee 
counts  was  nothing  more  than  a  representation  or 
promise,  without  consideration,  as  to  what  would  hap- 
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pen  in  the  future, '* — citing  Equitable  Life  Assur.  8oc. 
V.  McElroy,  49  U.  S.  App.  548  (28  C.  C.  A.  365,  83  Fed. 
631) ;  Paine  v.  Pacific  MuU  Life  Ins.  Co.,  10  U.  S.  App. 
256  (2  C.  C.  A.  459,  51  Fed.  689) ;  Heimam.  v.  Phoenix 
Mut.  Life  Ins.  Co.,  17  Minn.  153  (10  Am.  Rep.  154) ; 
Markey  v.  Mutual  Ben.  Life  Ins.  Co.,  103  Mass.  78; 
Hoyt  V.  Mutual  Ben.  Life  Ins.  Co.,  98  Mass.  539; 
Markey  v.  Mutual  Ben.  lAfe  Ins.  Co.,  118  Mass.  178. 

It  is  apparent  that  at  no  time  prior  to  the  delivery 
of  the  policy  could  the  company  have  sued  the  plain- 
tiff here  to  recover  the  premium.  He  was  at  liberty 
at  any  time  to  refuse  the  policy  especially  if  it  did  not 
comply  with  the  alleged  oral  agreement. 

7.  Further,  the  plaintiff  avers  in  hig  complaint: 

**That  the  said  policy  so  issued  should  contain  the 
usual  and  customary  conditions  contained  in  such 
policies  of  insurance  and  the  conditions  prescribed 
by  Chapter  175  of  the  Laws  of  1911.'' 

In  other  words,  by  operation  of  law  the  insurance 
statute  is  read  into  the  contract  and  made  a  part 
thereof  with  the  result  that  the  plaintiff  is  bound 
thereby  and,  if  he  would  recover  for  a  breach  of  the 
resulting  executory  agreement  he  must  aver  that  he 
himself  has  complied  with  all  its  terms  so  far  as  he 
was  permitted  to  conform  to  them.  He  must  show 
this  before  he  can  bring  an  action  for  a  breach  of  it 
by  the  other  party.  The  complaint  utterly  omits  to 
state  anything  of  that  kind.  It  is  unthinkable  that 
the  plaintiff  will  be  in  a  better  situation  in  attempting 
to  enforce  a  claim  for  damages  based  on  a  breach  of 
the  contract  than  he  would  be  if  it  had  been  made  as 
he  alleges  it  was  intended. 

One  stipulation  enjoined  by  the  statute  referred  to 
is  that : 

'*No  suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  in  any  court  of  law 
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or  equity  until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  next  after  the  fire.'* 

It  is  without  dispute  that  this  action  was  not  in- 
stituted until  more  than  fifteen  months  after  the  fire 
and  not  until  the  plaintiff  himself  had  abandoned 
his  litigation  upon  the  policy  actually  issued.  More- 
over, as  stated,  the  complaint  utterly  fails  to  aver 
any  compliance  by  the  insured  with  the  provisions 
of  the  statute  to  be  read  into  and  made  a  part  of  the 
policy.  Having  himself  pleaded  that  which  would  de- 
feat any  possible  cause  of  action  on  any  oral  agree- 
ment, because  it  was  superseded  by  a  written  policy 
which  he  accepted,  retained  and  acted  upon,  the  plain- 
tiff 16  not  entitled  to  relief  in  this  action.  The  former 
opinion  is  adhered  to. 

FoRMEB  Opinion  Sustained, 

Mb.  Justice  Benson  absent. 


Argued  Marcli  14,  modified  March  20,  reb earing  and  motion  to  retax 
costs  denied  April  10,  1917. 

WUCHTER  V.  FITZGERALD. 

(163  Pac.  819.) 

Pleading— Amendment  I>nrlng  Trial— Discretion  of  Court. 

1.  There  was  no  abuse  of  discretion  in  allowing  an  amendment 
to  complaint  during  trial  where  it  did  not  change  the  cause  of  action. 

[As  to  how  far  amendments  to  pleading  are  allowable  when 
they  alter  or  vary  the  cause  of  action,  see  notes  in  34  Am.  Dec. 
158;  51  Am.  St.  Bep.  414.] 

Work  and  Labor— Admission  of  Evidence. 

2.  Where  complaint  alleged  an  express  contract  for  clearing  de- 
fendants' land  at  a  specified  compensation,  which  defendants  pre- 
vented plaintiff  from  completing,  and  claiming  quantum  meruit  for 
work  done,  evid<ince  showing  reasonable  value  of  work  was  admis- 
sible. 
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Work  and  Labor — Suffldency  of  Complaint. 

3.  Complaint  for  clearing  plaintiff's  land,  alleging  a  special  con- 
tract which  defendants  prevented  plaintiff  from  completing,  and  ask- 
ing reasonable  value  of  work  done,  held  sufficient,  though  not  a 
model  complaint. 

Pleading— Complaint— Constmction  After  Verdict. 

4.  In  absence  of  a  general  demurrer  to  a  complaint,  it  is  to  be 
liberally  construed,  particularly  after  verdict. 

Work  and  Labor— EzpreBs  Contract— Part  Performance. 

5.  Where  one  performs  services  on  special  contract,  and  for  any 
reason  except  voluntary  abandonment  fails  to  comply  therewith,  and 
such  compliance  becomes  impracticable,  and  the  services  have  been 
of  value,  recovery  of  reasonable  value  may  be  had  for  work  done. 

Work  and  Labor — ^Amount  of  Recovery — Express  Contract. 

6.  The  limit  of  plaintiff's  recovery  in  quantum  meruit  in  action 
for  clearing  defendants'  land  under  a  special  contract,  which  defend- 
ants prevented  plaintiff  from  completing,  is  the  contract  price. 

From  Multnomah :  Eobbbt  G.  Morrow,  Judge.- 

Action  by  John  Wuchter  against  Charles  Fitzgerald 
and  Robert  Fitzgerald  to  recover  for  labor.  From  a 
judgment  in  favor  of  plaintiff,  defendants  appeal. 

Modified. 

Department  1.     Statement  by  Mb.  Justice  Benson. 

This  is  an  action  to  recover  for  the  value  of  services 
rendered.  The  substance  of  the  complaint  is  that  on 
the  first  day  of  June,  1913,  plaintiff  and  defendants  en- 
tered into  a  contract  whereby  plaintiff  agreed  to  clear 
a  certain  tract  of  land  with  the  assistance  of  the  de- 
fendants and  to  have  the  work  completed  within  about 
8  months  from  that  time  for  the  sum  of  $400 ;  that  it 
was  agreed  that  defendants  were  to  furnish  a  team  of 
horses  for  the  purpose  of  dragging  the  logs  and 
stumps  together  for  effective  burning,  and  that  plaintiff 
was  to  have  half  of  the  amount  due  for  the  clearing  of 
each  acre  as  it  should  be  ready  for  the  plow;  that  de- 
fendants failed  and  refused  to  furnish  the  team  of 
horses  as  stipulated  and  refused  to  pay  plaintiff  more 

MOr.— -AS 
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than  $135  on  the  agreed  price;  that  plaintiff  was 
thereby  hindered,  delayed  and  prevented  from  com- 
pleting the  work  and  removing  the  roots  from  the  land 
after  it  was  plowed.     Then  follows  this  allegation : 

*'That  since  plaintiff  ceased  to  work  upon  said 
lands,  the  defendants  have  made  use  of  and  been  bene- 
fited by  the  work  and  labor  rendered  by  the  plaintiff 
and  by  the  material  furnished  by  him,  and  the  defend- 
ants have  plowed  and  cultivated  the  said  land,  and  are 
now  growing  crops  on  the  same,  and  have  been  bene- 
fited in  the  sum  of  $438  as  a  result  of  the  work  and 
labor  performed  and  the  material  furnished  by  the 
plaintiff  as  a  partial  compliance  with  the  said  contract ; 
and  that  plaintiff  could  have  and  would  have  fully  com- 
plied with  the  said  contract  had  defendants  not  failed 
and  refuse  to  keep  and  perform  their  duty  and  obliga- 
tions as  above  alleged ;  and  that  defendants  have  paid 
plaintiff  the  sum  of  $135  and  no  more;  and  that  by 
reason  of  the  above  allegations  defendants  are  in- 
debted to  plaintiff  in  the  sum  of  $353.'* 

The  complaint  concludes  with  the  prayer  for  judg- 
ment in  the  sum  of  $353. 

The  answer  admits  entering  into  a  contract  but 
alleges  that  it  was  in  writing  and  sets  it  out  in  full  as 
follows : 

*'Cleone,  Oregon,  June  1st,  1913. 
*'This  is  to  certify  that  we,  the  Fitzgerald  Bros. 
(Charles  and  Robert),  party  of  the  first  part  agree  to 
pay  to  Mr.  John  Wuchter,  party  of  the  second  part 
($400.00)  four  hundred  dollars  for  the  grubbing  and 
clearing  of  a  certain  strip  of  land  near  our  east  line 
on  Blue  Lake  Ridge  consisting  of  (4%)  four  and  three 
quarters  acres,  which  is  to  be  completed  in  about  (8) 
eight  months  from  date.  Party  of  the  first  part  is  to 
pay  for  same  one-half  of  the  amount  due  per  acre  at 
the  completion  of  each  acre  after  the  first  acre  is  com- 
pleted, balance  due,  or  one-half  of  same  at  finish  of  job 
when  ground  is  plowed  also  party  of  the  second  part 
agrees  to  follow  plow  when  plowed  to  clear  the  ground 
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of  all  roots.  Signed  by  first  part.  Charles  Fitz- 
gerald, Robert  Fitzgerald.  Party  of  second  part. 
John  Wuchter.'* 

This  is  followed  by  a  denial  of  the  other  allegations 
of  the  complaint.  There  was  no  reply.  A  trial  being 
had,  a  verdict  and  judgment  were  entered  for  the 
plaintiff  in  the  sum  of  $305,  from  which  defendants 
appeal. 

Modified.    Rbheabing  and  Motion  to  Betax  Costs 
Denied. 

For  appellants  there  was  a  brief  and  an  pral  argu- 
ment by  Mr.  W.  L.  Cooper. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Wm.  M.  La  Force. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  During  the  trial  the  court  permitted  the  plaintiff 
over  the  objection  of  defendants  to  amend  his  com- 
plaint by  inserting  this  paragraph. 

''That  defendants  breached  and  broke  said  contract 
in  that  they  failed  and  refused  to  plow  said  land  as  it 
was  cleared  and  grubbed  and  made  ready  for  plowing, 
as  in  said  contract  they  had  agreed  to  do,  and  this  pre- 
vented plaintiff  from  following  the  plow  and  removing 
ihe  roots  from  said  land." 

The  action  of  the  court  in  permitting  the  amend- 
ment is  assigned  as  error  but  since  it  does  not  change 
the  cause  of  action  we  cannot  discover  any  abuse  of  dis- 
cretion therein. 

2,  3.  It  is  next  insisted  that  the  court  erred  in  ad- 
mitting any  evidence  of  the  reasonable  value  of  the 
services  rendered  for  the  reason  that  the  contract  was 


676  WucHTBB  v.  Fitzgerald.  [83  Or. 

in  writing  and  that  therefore  the  plaintiff  could  not 
recover  upon  a  qurantum  meruit.  The  complaint  can- 
not be  regarded  as  a  model,  but  from  its  allegations  it 
can  be  gathered  that  there  was  an  express  contract 
with  a  specified  compensation  and  mutual  obligations ; 
that  by  the  wrongful  acts  of  defendants  plaintiff  was 
prevented  from  fully  performing  the  same  upon  his 
part,  and  there  is  a  manifest  effort  to  plead  a  claim  for 
the  reasonable  value  of  his  services. 

4,  5.  The  pleading  is  undoubtedly  vulnerable  to  a 
general  demurrer;  but,  in  the  absence  of  such  an  at- 
tack, it  is  •to  be  liberally  construed,  particularly  after 
verdict.  It  has  been  definitely  settled  by  this  court  in 
a  long  line  of  decisions  beginning  with  Tribou  v. 
Strowbridge,  7  Or.  156,  that  where  one  performs  ser- 
vice for  another  on  a  special  contract,  and  for  any  rea- 
son except  a  voluntary  abandonment  fails  to  comply 
with  his  contract,  and  such  compliance  becomes  im- 
practicable and  the  service  has  been  of  value  to  him 
for  whom  it  was  rendered,  he  may  recover  for  such 
service  its  reasonable  value.  This  is  exactly  what  the 
plaintiff's  complaint  seeks  in  this  case  so  there  was  no 
error  in  admitting  such  evidence. 

6.  It  is  also  urged  that  the  court  erred  in  charging 
the  jury  as  follows: 

**The  court  instructs  the  jury  that  before  they  can 
find  for  the  plaintiff  in  any  amount  they  must  find  that 
the  defendants  have  broken  the  contract  and  that 
plaintiff  has  n/)t  broken  the  contract.  That  if  the  evi- 
dence showed  that  plaintiff  had  broken  the  contract 
that  he  could  not  recover  anything.  That  if  the  jury 
find  that  plaintiff  has  not  broken  the  contract  but  that 
defendants  have  broken  the  contract  the  plaintiff  could 
recover  such  sum  as  was  reasonably  worth  for  the 
work  done  and  the  amount  of  the  benefits  the  defend- 
ants received  from  the  plaintiff's  work,  not  exceeding 
the  sum  stated  in  the  complaint.    You  are  instructed 
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that  the  measure  of  damage  in  this  case  is  the  reason- 
able value  of  the  services  rendered  by  the  plaintiff  to 
the  defendants.  You  are  not  to  consider  what  the 
plaintiff  had  to  pay  for  board  or  what  he  had  to  pay 
for  powder,  but  whatever  the  work  was  reasonably 
worth  without  regard  to  the  contract  price. '* 

The  testimony  was  not  reported  and  these  are  the 
only  instructions  disclosed  by  the  record.  The  only 
error  to  which  our  attention  has  been  called  relates  to 
the  measure  of  damages  and  as  to  that  point  the 
charge  is  incorrect.  The  weight  of  authority  is  to  the 
effect  that  the  limit  of  the  plaintiff's  recovery  in  an 
action  like  this  is  the  contract  price:  5  C.  J.  1411; 
Cozad  V.  Elam,  115  Mo.  App.  136  (91  S.  W.  434) ;  Reif- 
Schneider  v.  Beck,  148  Mo.  App.  725  (129  S.  W.  232) ; 
Edward  Thompson  Co.  v.  Kollmeyer,  46  Ind.  App.  400 
(92  N.  E.  660) ;  Massey  v.  Taylor,  Wood  <&  Co.,  45 
Tenn.  447  (98  Am.  Dec.  429).  The  agreed  compensa- 
tion was  $400  and  the  plaintiff  admits  the  receipt  of 
$135,  therefore  the  limit  of  recovery  must  be  $265.  As 
the  judgment  is  $40  in  excess  of  the  latter  sum  it  is  to 
that  extent  erroneous,  and  we  shall  modify  the  same 
by  reducing  it  to  $265.  With  this  modification  the 
judgment  is  aflSrmed. 

Modified.    Beheabikg  and  Motion  to  Bbtax  Costs 
Denied. 

Mr.  Chief  Jitstice  McBridb,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Habbis  concur. 
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Argued  March  7,  reversed  and  remanded  March  20,  1917. 
Behearing  and  motion  to  retax  costs  denied  April  10,  1917. 

WIKE  V.  OREGON-WASHINGTON  R.  &  N.  CO.* 

(163  Pac.  825.) 

Master  and  Servant— InjuxleB  to  Servant — ^Negligence  of  Master. 

1.  Under  Section  6946,  L.  O.  L.,  declaring  that  every  corporation 
operating  a  railroad  shall  be  liable  in  damages  for  any  and  all  in- 
juries sustained  by  an  employee,  resulting  from  the  wrongful  act, 
neglect  or  default  of  an  agent  or  officer  of  such  corporation  superior 
to  the  employee  injured,  or  of  a  person  employed  by  such  corpora- 
tion having  the  right  to  control  or  direct  the  services  of  such  em- 
ployee, a  railroad  company  which  through  its  agent  required  plain- 
tiff, a  servant,  to  work  without  a  helper  at  a  task  requiring  a  helper 
is  guilty  of  negligence. 

Master  and  Servant — ^InJnrleB  to  Servant— Assumption  of  Bisk. 

2.  Where  plaintiff's  immediate  superior  informed  him  that  he 
would  not  get  hurt  in  wiring  asbestos  lagging  on  an  engine,  without 
any  helper,  and  that  he  would  give  him  a  helper  as  soon  as  he  had 
the  time,  plaintiff  by  continuing  in  the  employment,  the  danger  not 
being  imminent,  did  not  as  a  matter  of  law,  assume  the  risk  of 
injury  from  the  danger  of  the  wire  to  spring  when  it  was  passed  over 
the  boiler  of  the  engine. 

Master  and  Servant — ^Injuries  to  Servant— Duty  to  Warn. 

3.  A  carpenter  who  had  placed  asbestos  lagging  on  many  engines 
is  not,  the  work  being  simple,  and  the  only  possible  danger  being 
that  of  the  possibility  of  the  wire  springing  as  it  was  passed  around 
the  engine  to  hold  the  asbestos,  entitled  to  a  warning,  and  an  in- 
struction, submitting  the  question  of  the  duty  of  the  master  to  warn, 
is  erroneous. 

[As  to  warnings  and  instructions  by  master  to  servant  en- 
gaged in  dangerous  work,  see  notes  in  1  Am.  St.  Bep.  28;  1  Am. 
St.  Bep.  548.] 

Master   and    Servant — ^Actions— Evideaice— Instructions — Sufficiency. 

4.  In  such  case  instructions  that,  if  defendant  failed  to  provide 
the  carpenter  with  sufficient  aid  to  safely  do  the  work  and  such  fail- 
ure was  the  proximate  cause  of  the  injury,  the  verdict  should  be 
for  him,  and  that  if  a  helper  was  unnecessary,  verdict  should  be  for 
defendant,  were  erroneous,  as  omitting  reference  to  the  defenses  of 
contributory  negligence  and  assumption  of  risk. 

Appeal  and  Error — ^Assignments  of  Error — Sufficiency. 

5.  Assignments  of  error  that  the  court  erred  in  overruling  and 
declining  to  sustain  defendant's  motion  for  nonsuit  and  in  giving 

*For  authorities  discussing  the  question  of  duty  of  master  to  pro- 
vide sufficient  help,  see  notes  in  17  I>,  B.  A.  (N.  S.)  773;  40  !■.  B.  A. 
(K.  &)  913.  Beportie. 
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numbered  instructions  are,  where  the  bill  of  exceptions  showed  under 
the  same  numbers  the  instructions,  refusal  of  which  was  complained 
of,  sufficient,  under  the  rule  requiring  an  appellant  to  assign  and 
eet  out  briefly  and  concisely  the  errors  complained  of. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Action  by  Thomas  Wike  against  the  Oregon- Wash- 
ington Railroad  &  Navigation  Company,  a  corporation. 

Reversed  and  Remanded. 
Reheabing  and  Motion  to  Retax  Costs  Denied. 

Department  2.  Statement  by  Mb.  Justice  Mo- 
Camant. 

This  is  an  action  brought  to  recover  damages  for  a 
personal  injury  sustained  by  plaintiff  while  working 
for  defendant  on  February  10,  1914.  From  a  verdict 
and  judgment  for  plaintiff  an  appeal  is  prosecuted. 

Reversed  and  Remanded. 
Rehearing  and  Motion  to  Retax  Costs  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  W.  Cotton,  Mr.  Arthur  C.  Spencer  and 
Mr.  Charles  E.  Cochran,  with  an  oral  argument  by 
Mr.  Cochran. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Albert  Streif  and  Mr.  G.  E.  Hamaker. 

Mr.  Justice  McCamant  delivered  the  opinion  of  the 
court. 

It  appears  that  at  the  time  of  his  injury  plaintiff 
was  43  years  of  age.  During  most  of  his  adult  life 
he  had  worked  as  a  carpenter.  In  March,  1913, 
he  had  entered  the  employ  of  defendant  at  its  repair 
shops  in  Albina.  His  work  consisted  largely  in  put- 
ting asbestos  lagging  around  the  boilers  of  locomo- 
tives.   The  evidence  shows  that  this  work  requires 
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that  the  boiler  be  encircled  by  galvanized  iron  wire  at 
intervals  of  about  eighteen  inches;  the  sheets  of  lag- 
ging extend  horizontally  on  the  boiler  and  are  attached 
to  the  circular  wires  by  light  copper  wires. 

At  the  time  of  his  injury  plaintiff  had  been  engaged 
in  this  work  for  eleven  months.  His  cross-examina- 
tion developed  the  fact  that  he  understood  it.  He  had 
been  employed  by  one  Mat  Planus.  While  the  matter 
was  disputed,  the  evidence  strongly  supported  plain- 
tiff's claim  that  Planus  was  a  superior  employee  of  de- 
fendant whose  orders  plaintiff  was  bound  to  obey. 
Plaintiff  was  the  only  witness  who  testified  as  to  the 
circumstances  under  which  he  was  hurt.  He  described 
the  occurrence  in  the  following  language : 

*'A  little  after  eleven  o'clock  Mat.  Pianus  brought  in 
a  coil  of  wire,  told  me  to  go  to  engine  No.  twenty-nine, 
fix  that  wire  around  there,  when  there  was  nobody  else 
there.  I  told  him  I  needed  another  man.  Mat.  Planus 
told  me,  *You  God  damn  fool,  hurry  up,  go  in  a  hurry, 
you  will  not  be  hurt  there,  or  die,  go  quickly,  and  I  will 
give  you  a  man  when  I  can,  when  I  have  time. '  I  did 
not  dare  to  say  anything  against  him  because  I  knew 
what  man  he  was.  I  took  wire  from  the  coil  and  started 
to  place  it  under  the  boiler,  put  the  end  of  it  under  the 
boiler,  in  a  block,  took  one  end  of  the  wire  in  my  hand 
and  climbed  up  a  ladder,  dropped  the  end  which  I  had 
in  my  hand  over  the  boiler,  looked  up  to  see  the  other 
end  of  the  wire,  and  before  I  noticed  anything  else  it 
fell  down  and  hit  me  in  the  eye.  The  boiler  was  rusty, 
and  the  wire  had  caught  in  the  rust  there." 

The  evidence  showed  that  as  a  result  of  the  accident 
plaintiff  lost  the  sight  of  his  right  eye.  Plaintiff  also 
testified  that  although  he  had  lagged  a  great  many 
engines  he  had  wired  only  six  of  them  and  on  all  of 
these  occasions  he  had  had  another  man  to  help  him. 
These  facts  were  disputed  by  the  defendant.  Planus 
was  called  as  a  witness  for  the  defendant  and  denied 


Apr.  1917.]     WiKB  V.  Oregon- Washington  R.  &  N.  Co.    681 

that  he  had  had  any  such  conversation  with  plaintiff 
as  testified  to  by  the  latter.  Plaintiff's  evidence 
showed  that  if  two  men  were  working  on  the  wiring 
of  a  locomotive  the  wire  was  passed  over  the  top  of 
the  boiler  from  one  to  the  other  and  the  risk  of  the 
wires  springing  and  flying  was  eliminated.  That  the 
heavier  wire  in  use  was  liable  to  spring  was  shown  by 
one  of  the  defendant's  witnesses  as  well  as  by  the 
plaintiff. 

Plaintiff  elected  to  try  the  cause  as  a  common-law 
action  for  negligence  except  as  the  common  law  is 
modified  by  Section  6946,  L.  0.  L.  This  section,  in 
so  far  as  it  is  material  for  present  purposes,  is  as 
follows : 

'*  Every  corporation  operating  a  railroad  in  this 
state,  whether  such  corporation  be  created  under  the 
laws  of  this  state,  or  otherwise,  shall  be  liable  in  dam- 
ages for  any  and  all  injury  sustained  by  any  employee 
of  such  corporation  as  follows:  When  such  injury  re- 
sults from  the  wrongful  act,  neglect,  or  default  of  an 
agent  or  oflScer  of  such  corporation,  superior  to  the 
employee  injured,  or  of  a  person  employed  by  such 
corporation  having  the  right  to  control  or  direct  the 
services  of  such  employee  injured,  or  the  services  of 
the  employee  by  whom  he  is  injured;  •  •  '' 

This  opinion  must  be  read  in  the  light  of  this  theory 
on  which  the  case  was  tried. 

1.  Counsel  for  the  defendant  earnestly  contends  that 
there  was  error  in  overruling  defendant's  motion  for 
a  nonsuit  and  for  a  directed  verdict.  The  complaint 
charges  that  the  defendant  was  negligent  in  putting 
plaintiff  to  work  unaided  on  an  undertaking  that  re- 
quired the  services  of  two  men  if  it  was  to  be  done 
with  reasonable  safety.  While  the  question  was 
strenuously  contested  in  the  lower  court,  there  was  evi- 
dence from  which  the  jury  could  find  that  the  usage 
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of  the  defendant  was  to  detail  two  men  to  do  the  work 
which  plaintiff  was  doing  at  the  time  of  his  injury. 
There  was  also  evidence  from  which  the  jury  could 
find  that  plaintiff  would  not  have  been  hurt  if  another 
man  had  been  furnished  by  the  defendant  to  assist  him. 
Negligence  may  consist  in  putting  a  servant  to  work 
at  a  task  which  requires  more  helpers  than  the  master 
furnishes :  Hartman  v.  Oregon  Electric  R.  Co.,  77  Or. 
310  (149  Pac.  893, 151  Pac.  472) ;  Missouri  etc.  Ry.  Co 
v.  Scott  (Tex.  Civ.),  160  S.  W.  432;  Thorpe  v.  Missouri 
Pac.  Ry.  Co.,  89  Mo.  650  (2  S.  W.  3,  58  Am.  Eep 
120) ;  Stoddard  v.  St.  Louis  etc.  Ry.  Co.,  65  Mo.  514 
Fitter  v.  Iowa  Telephone  Co.,  143  Iowa,  689  (121  N.  W. 
48) ;  Pigford  v.  Norfolk  Southern  R.  Co.,  160  N.  C.  93 
(75  S.  E.  860,  44  L.  R.  A.  (N.  S.)  865). 

2.  In  view  of  the  simplicity  of  the  work  and  the  fact 
that  plaintiff  was  a  man  of  mature  years  who  under- 
stood the  work  he  was  doing,  defendant  strongly  con- 
tends that  plaintiff  assumed  the  risk  of  such  injury 
as  he  sustained.  We  regard  the  case  as  a  close  one 
on  this  issue,  but  we  think  plaintiff  has  proved  enough 
to  go  to  the  jury.  He  testified  that  he  told  his  imme- 
diate superior  that  he  needed  another  man  and  was 
told  that  he  would  be  given  another  man  when  this 
superior  had  time.  The  work  involved  no  imminent 
peril;  it  cannot  be  said  as  a  matter  of  law  that  no 
prudent  man  would  have  continued  at  this  work  in 
the  absence  of  the  promised  helper.  Plaintiff  was  in- 
jured a  few  minutes  after  this  conversation  with 
Pianus,  under  whose  orders  he  claimed  to  have 
worked.  He  testified  that  Pianus  assured  him  the 
work  was  safe  and  expressly  commanded  him  to  con- 
tinue it.  The  weight  of  authority  is  to  the  effect  that 
plaintiff  did  not  as  a  matter  of  law  assume  the  risk 
of  injury  by  remaining  at  work  under  the  above  cir- 
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cumstances :  Adams  v.  Corvallis  etc.  R.  Co.,  78  Or.  117, 
132  (152  Pac.  504) ;  New  York  etc.  R.  Co.  v.  Vizvari, 
210  Fed.  118, 125  (126  C.  C.  A.  632,  L.  R.  A.  1915C,  9) ; 
Thorpe  v.  Missouri  Pac.  Ry.  Co.,  89  Mo.  650,  662-665 
(2  S.  W.  3,  58  Am.  Rep.  120) ;  United  States  Leather 
Co.  Y.  Showaller,  113  Va.  479  (74  S.  E.  400,  402) ;  Pig- 
ford  Y.  Norfolk  Southern  R.  Co.,  160  N.  C.  93  (75 
S.  E.  860,  44  L.  R.  A.  (N.  S.)  865) ;  Herr  v.  Green,  156 
Iowa,  532  (136  N.  W.  511,  513, 137  N.  W.  917) ;  1  Shear- 
man and  Redfield  on  Negligence  (6  ed.),  207h. 
3.  The  court  gave  the  following  instruction : 

**If  you  should  find  that  the  employment  of  plain- 
tiff in  wiring  said  engine  was  one  involving  any 
peculiar  labor,  or  that  there  was  connected  with  the 
same  any  particular  causes  of  danger  of  which  plain- 
tiff was  ignorant  by  reason  of  his  inexperience,  if  you 
should  find  he  was  inexperienced  in  said  work,  it  is 
the  duty  of  the  master  to  instruct  him  upon  those 
subjects  and  inform  him  what  it  is  he  needs  to  be 
watchful  of  in  the  discharge  of  his  duties ;  and,  if  the 
master  neglects  these  things,  he  is  held  chargeable  for 
the  injuries  that  result  from  that  neglect.  Therefore, 
if  you  should  find  that  the  work  of  wiring  said  engine 
without  sufficient  aid,  if  you  find  there  was  insufiicient 
aid,  was  dangerous  for  the  reasons  alleged  in  the  com- 
plaint, and  that  plaintiff  did  not  know  of  said  danger, 
and  that  said  danger,  if  there  was  any,  was  not  obvi- 
ous, and  that  the  defendant  was  negligent  in  not  warn- 
ing him,  as  alleged  in  plaintiff's  complaint,  then  he  is 
entitled  to  recover.'' 

The  giving  of  this  instruction  was  error.  There  was 
no  evidence  that  plaintiff  was  inexperienced  or  did 
not  understand  the  work  in  which  he  was  engaged. 
He  had  been  engaged  in  this  work  for  eleven  months. 
He  was  forty-three  years  of  age.  On  cross-examina- 
tion he  testified  as  follows: 
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"Q.  How  many  engines  did  you  have  to  put  the 
asbestos  lagging  ont 

''A.  I  cannot  exactly  count  the  number  of  the  en- 
gines, there  are  so  many  of  them  there,  I  have  not 
counted.     *  * 

**Q.  About  how  manyt 

**A.  There  were  sometimes  maybe  one  and  perhaps 
three  or  four,  and  so  on. 

*'Q.  Each  dayt 

**A.  Sometimes,  some  days,  on  some  days  more  and 
sometimes  there  was  less  and  sometimes  more." 

It  is  true  that  plaintiff  testified  that  he  had  assisted 
in  the  wiring  of  only  six  locomotives,  but  his  own  testi- 
mony shows  that  the  wiring  was  a  part  of  the  lagging 
He  identified  upwards  of  a  hundred  time-cards,  show- 
ing that  on  each  of  the  occasions  noted  on  the  cards 
he  had  worked  at  lagging.  He  must  therefore  have 
been  present  frequently  when  locomotives  were  wired 

Furthermore,  the  work  was  simple,  well  within  the 
comprehension  of  any  man  who  had  had  a  half  day's 
experience  at  it,  as  one  of  the  witnesses  testified.  The 
only  danger  incident  to  the  work  which  counsel  for 
plaintiff  has  called  to  our  attention  is  the  tendency 
of  wire  to  spring  unless  it  is  attached  or  straightened. 
Plaintiff  must  have  understood  this  tendency  as  well 
as  anyone.  The  master  is  under  no  obligation  to  warn 
the  servant  under  such  circumstances :  4  Thompson  on 
Negligence,  4074;  Flaig  v.  Andrews  Steel  Co.,  141 
Ky.  391,  396,  397  (132  S.  W.  1015) ;  Manley  v.  Minne- 
apolis Paint  Co.,  76  Minn.  169  (78  N.  W.  1050) ;  Bea- 
ton V.  Abrams,  60  Wash.  1  (110  Pac.  615,  47  L.  R.  A. 
(N.  S.)  266) ;  Brown  v.  Oregon  Lumber  Co.,  24  Or. 
315,  319  (33  Pac.  557). 

4.  The  defendant  set  up  the  defenses  of  contributory 
negligence  and  assumption  of  risk.  The  court  in- 
structed the  jury  that  if  these  defenses  were  sustained 
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by  the  evidence  the  defendant  was  entitled  to  a  ver- 
dict. In  the  same  charge  the  court  instructed  the  jury 
as  follows: 

'*If  you  find  from  the  evidence  that  defendant  failed 
to  provide  plaintiff  with  suflScient  aid  to  safely  do  the 
work,  and  that  the  failure  to  provide  sufficient  aid  was 
the  proximate  cause  of  the  injury,  then  I  instruct  you 
that  your  verdict  should  be  for  the  plaintiff." 

*'If  you  find  from  the  evidence  in  this  case  that  it 
was  not  dangerous  for  the  plaintiff  to  do  this  work 
alone,  in  other  words,  it  was  a  one  man  job  instead 
of  a  two  man  job,  your  verdict  should  be  for  the  de- 
fendant. On  the  other  hand,  if  you  find  it  was  a  two 
man  job,  and  the  work  could  not  safely  be  carried  on 
except  by  two  men,  then  your  verdict  should  be  for 
the  plaintiff. '* 

These  instructions  should  have  been  qualified  by  a 
reference  to  the  defenses  of  contributory  negligence 
and  assumption  of  risk.  Even  though  the  defendant 
was  at  fault  in  failing  to  furnish  an  additional  man 
for  the  work  plaintiff  was  doing,  it  was  not  liable  if 
plaintiff's  negligence  contributed  to  his  injury  or  if 
plaintiff  continued  at  the  work  fully  understanding  its 
danger  and  receiving  no  assurances  from  the  defend- 
ant as  to  his  safety.  In  the  form  in  which  they  were 
given  the  instructions  last  quoted  nullified  and  con- 
tradicted those  given  on  the  subjects  of  contributory 
negligence  and  assumption  of  risk  and  were  error: 
Neis  V.  Whitaker,  47  Or.  517,  524  (84  Pac.  699) ;  Mor^ 
Hson  V.  McAfee,  23  Or.  530,  533,  534  (32  Pac.  400). 

5.  Plaintiff  claims  that  the  assignment  of  errors  in 
the  defendant's  abstract  is  insufficient  to  raise  the 
questions  relied  on  in  this  court.  The  fourth  assign- 
ment is  as  follows : 

**The  Court  erred  in  overruling  and  in  declining  to 
sustain  appellant's  motion  for  nonsuit.'* 
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The  sixth  is  as  follows : 

*'The  Court  erred  in  overruling  and  in  declining  to 
sustain  appellant's  motion  for  a  directed  verdict  in 
its  favor/' 

The  twenty-sixth  assignment  is  as  follows: 

''The  court  erred  in  giving  to  the  jury  its  Instruc- 
tion No.  XIV." 

In  the  bill  of  exceptions  the  instruction  on  the  sub- 
ject of  defendant's  duty  to  warn  plaintiff  was  desig- 
nated as  Instruction  XIV.  The  other  instructions  dis- 
cussed in  this  opinion  are  similarly  designated  in  the 
bill  of  exceptions  and  the  giving  of  them  is  in  like 
manner  assigned  as  error.  We  think  these  assign- 
ments are  sufficient  in  form.  It  is  neither  necessary 
nor  desirable  that  an  appellant  should  expand  his  ab- 
stract by  argumentative  matter  setting  forth  his  rea- 
sons for  contending  that  the  rulings  specified  are 
erroneous:  Morrison  v.  McAtee,  23  Or.  530,  533  (32 
Pac.  400).  The  rule  requires  appellant  to  ''assign 
and  set  out  briefly  and  concisely  the  errors  relied 
upon."  We  think  this  was  done  by  appellant.  Our 
decision  on  this  point  is  in  entire  harmony  with  Dundas 
V.  Grand  View  Land  Co.,  79  Or.  379  (155  Pac.  365), 
and  with  Redsecker  v.  Wade,  69  Or,  153  (134  Pac.  5, 
138  Pac.  485,  Ann.  Gas.  1916 A,  269),  on  which  plain- 
tiff relies. 

It  follows  that  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed  and  Remanded. 
Reheamng  and  Motion  to  Rbtax  Costs  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Moobb  and 
Mb.  Justice  Bean  concur. 
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Argued  Februarj  7,  reversed   March   %  rehearing  denied   April   3. 

1917. 

Second  petition  for  rehearing  denied  April  10,  1917. 

WICKS  V.  METCALF.* 

(163  Pac.  434;  163  Pae.  988.) 

Bills  and  Noteft—Ftand— Mistake  of  Law. 

1.  It  is  no  ground  for  decree  perpetually  enjoining  suit  on  notes 
giyen  by  plaintiff  that  she  signed  them  on  defendant's  representing 
that  her  signature  would  not  make  her  personally  liable,  since  the 
misrepresentation  or  mistake  was  one  of  law  against  which  relief 
will  not  be  granted. 

Bills  and  Notes— Oonaiderationr—Stiillciency. 

2.  Where  a  debt  owing  by  plaintiff's  husband  was  oyerduOi  but 
by  plaintiff  giving  the  notes  an  extension  of  time  for  18  months  was 
obtained,  there  was  sufficient  consideration  to  support  the  new 
promise  to  pay  by  the  plaintiff. 

Injunction— Actions—Pleading— Fraud. 

3.  In  suit  to  restrain  action  at  law  on  notes,  allegations  that  at 
the  time  of  the  execution  of  mortgage  the  plaintiff  was  informed 
by  the  defendants  that  in  order  to  make  the  security  good  it  would 
be  necessary  for  the  plaintiff  to  sign  notes  as  well  as  said  mort- 
gage, and  plaintiff,  relying  on  the  representations  of  defendant,  that 
the  execution  of  notes  was  simply  for  the  purpose  of  making  valid 
the  security,  executed  notes  along  with  her  said  husband  are  in- 
sufficient to  state  fraud,  since  to  sustain  a  charge  of  fraud  it  must 
be  stated  that  the  representations  were  false;  that  the  person  making 
them  knew  they  were  false;  that  they  were  made  with  intent  to 
defraud;  and  that  the  party  seeking  to  be  relieved  from  the  fraud 
must  have  relied  upon  such  representations. 

[As  to  when  fraud  in   procuring  the   delivery  of   negotiable 
paper  is  available  as  a  defense,  see  note  in  87  Ank  St.  Bep.  458.] 

Billi  and  Notes— Validity— Frand— Opinion. 

4.  In  suit  to  restrain  action  at  law  on  notes  on  ground  that  plain- 
tifTs  signature  was  secured  bv  fraud,  the  representations  relied  on 
being  that  the  defendant  said  the  security  would  otherwise  be  in- 
sufficient, and  that  plaintiff's  signature  was  necessary  to  make  the 
security  good,  such  matter  is  an  opinion,  and  does  not  afford  a 
ground  for  charging  fraud. 

From  Lane :  George  F.  Skipwobth,  Judge. 


*0n  expression  of  opinion  as  fraud,  see  note  in  35  L.  B.  A.  417. 
On  the  question  of  consideration  of  new  agreements  altering,  ab- 
rogating, supplementing  or  aupplanting  prior  contract,  see   note  in 

la.  B.  ▲•  1915B,  1.  BiPOBTIB. 
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Suit  by  Ida  May  Wicks  against  H.  K.  Metcalf  and 
Andrew  Brand.  From  a  decree  in  favor  of  plaintiff, 
defendants  appeal.  Eeversed.     Suit  Dismissed. 

Eehearing  Denied. 

Department  1.     Statement  by  Mr.  Justice  Benson. 

This  is  a  suit  to  enjoin  the  prosecution  of  a  certain 
action  at  law  as  against  the  plaintiff.  From  the  allega- 
tions of  the  complaint  it  appears  that  on  March  15, 
1912,  Joseph  Wicks,  husband  of  plaintiff  Ida  May 
Wicks,  was  indebted  to  defendants  in  the  sum  of 
$1,238.53,  and  on  that  day  the  defendants  asked  Wicks 
to  secure  the  debt  by  giving  them  his  promissory  note 
therefor,  secured  by  a  mortgage  on  certain  real  estate 
then  owned  by  him,  and  at  that  time  plaintiff  and  her 
husband  did  execute  and  deliver  to  defendants  such 
mortgage.  These  recitals  are  followed  by  the  follow- 
ing paragraphs: 

''That  at  the  time  of  the  execution  of  said  mortgage 
the  plaintiff  was  informed  by  the  defendants  and  be- 
lieved that  in  order  to  make  good  the  security  afore- 
said it  would  be  necessary  for  the  plaintiff  to  sign  said 
promissory  notes  as  well  as  said  mortgage ;  and  plain- 
tiff relying  on  the  representations  of  said  defendants, 
and  not  otherwise,  that  the  execution  of  said  promis- 
sory notes  was  simply  for  the  purpose  of  making  valid 
the  security  aforesaid,  executed  said  promissory  notes 
along  with  her  said  husband,  Joseph  Wicks;  and  the 
same  was  delivered  to  the  defendants.  That  the  said 
representations  on  the  part  of  the  defendants  were 
falsely  and  fraudulently  made  for  the  purpose  of  mis- 
leading and  deceiving  the  plaintiff  herein ;  and  for  the 
purpose  of  inducing  the  plaintiff  thereby  to  become 
liable  in  her  separate  estate  for  the  said  indebtedness 
evidenced  by  said  promissory  notes. 

**That  at  said  date  and  prior  thereto  the  plaintiff 
was  not  indebted  to  the  defendants  in  any  sums  what- 
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ever  and  is  not  now  so  indebted,  and  never  at  any  time 
agreed  or  consented  to  assume  to  pay  any  of  said  in- 
debtedness of  Joseph  Wicks ;  and  the  execution  by  the 
plaintiff  of  the  said  promissory  notes  was  without  any 
consideration  whatever,  and  the  plaintiff  on  account  of 
said  false  and  fraudulent  representations  was  induced 
to  execute  the  same  and  never  at  any  time  believed 
and  intended  that  said  transaction  should  in  any  wise 
bind  the  plaintiff  to  pay  any  portion  of  said  indebted- 
ness. 

**That  on  the day  of ,  1914,  the  defendants 

commenced  an  action  in  this  court  against  this  plain- 
tiff and  said  Joseph  Wicks  upon  said  promissory  notes 
and  has  caused  an  attachment  to  be  issued  in  said  ac- 
tion and  the  sheriff  of  Lane  County,  Oregon,  has  filed 
in  this  court  a  certificate  of  attachment  to  the  effect 
that  he  has  attached  the  real  property  of  this  plaintiff 
as  security  for  whatever  judgment  may  be  obtained  in 
said  action.*' 

The  complaint  concludes  with  a  prayer  for  a  decree 
perpetually  enjoining  defendants  from  levying  upon 
or  selling  plaintiff's  property  in  said  action  and  de- 
creeing that  she  is  not  liable  upon  the  notes.  From  a 
decree  in  favor  of  plaintiff,  defendants  appeal. 

Kevbrsed.     Sun  Dismissed. 
BsHEARiNa  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Fred  E.  Smith  and  Mr.  J.  E.  Young,  with  an  oral 
argument  by  Mr.  Smith. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Edwin  0.  Potter. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

1.  Appellants  contend  that  the  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 

88  Or.— 44 
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suit  and  we  think  that  this  position  is  well  taken.  The 
plaintiff  admits  that  she  signed  the  promissory  notes 
and  there  is  no  hint  in  the  pleading  that  she  did  not 
clearly  understand  their  meaning  and  import.  The 
substance  of  the  allegation  is  that  the  defendants  repre- 
sented to  her  that  it  would  be  necessary  for  her  to  sign 
the  notes  as  well  as  the  mortgage  in  order  to  make 
good  the  security;  that  such  representations  were  false 
and  made  for  the  purpose  of  deceiving  her;  and  that 
she  relied  upon  them  and  signed  the  notes.  In  other 
words,  she  inferred  from  what  defendants  told  her 
that  the  act  of  signing  the  notes  would  not  as  a  mat- 
ter of  law  make  her  personally  liable  for  her  promise 
to  pay.  The  authorities  are  practically  uniform  in 
their  conclusion  that  such  representations,  even  though 
false,  do  not  afford  any  ground  for  relief.  Upton  v. 
TribUcock,  91  U.  S.  45  (23  L.  Ed.  203),  was  a  case 
wherein  a  subscriber  for  shares  of  stock  in  a  corpora- 
tion sought  to  avoid  payment  of  a  balance  upon  his 
subscription,  because  it  was  obtained  by  the  false 
representations  of  an  agent  of  the  corporation,  to  the 
effect  that  he  would  only  be  liable  for  twenty  per  cent 
thereof,  which  he  had  already  paid.  In  this  case  Mr. 
Justice  Hunt  says: 

'*That  a  misrepresentation  or  misunderstanding  of 
the  law  will  not  vitiate  a  contract,  where  there  is  no 
misunderstanding  of  the  facts,  is  well  settled.*' 

In  Fish  V.  Clelland,  33  HI.  243,  cited  with  approval  in 
Upton  V.  TribUcock,  91  U.  S.  45  (23  L.  Ed.  203),  we 
find  the  following: 

**A  representation  of  what  the  law  will  or  will  not 
permit  to  be  done  is  one  on  which  the  party  to  whom 
it  is  made  has  no  right  to  rely ;  and  if  he  does  so  it  is 
his  folly,  and  he  cannot  ask  the  law  to  relieve  him  from 
the  consequences.    The  truth  or  falsehood  of  such  a 
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representation  can  be  tested  by  ordinary  vigilance  and 
attention.*' 

In  Clem  v.  Newcastle  S  Danvill  R.  R.  Co.,  9  Ind. 
488  (68  Am.  Dec.  653),  we  find  this  language: 

**As  a  general  rule,  a  party  who  has  been  induced  to 
execute  an  agreement,  by  reason  of  the  fraudulent 
representations  of  the  other  party,  may  set  up  such 
representations  in  bar  of  an  action  on  the  agreement. 
But  this  rule  is  subject  to  various  exceptions ;  and  one 
of  them  occurs  when  the  representations,  though  false, 
relate  to  the  legal  effect  of  the  instrument  sued  on. 
Every  person  is  presumed  to  know  the  contents  of  the 
agreement  which  he  signs,  and  has,  therefore,  no  right 
to  rely  on  the  statements  of  the  other  party  as  to  its 
legal  effect.*' 

In  Rogan  v.  lUinois  Trust  <&  Savings  Bank,  93  HI. 
App.  39,  it  is  said: 

*'Not  only  is  it  presumed  that  the  law  is  'equally 
within  the  knowledge  of  all  parties'  but  no  cause  of 
action  arises  from  or  can  be  predicated  upon  a  mis- 
understanding or  misrepresentation  of  the  law." 

In  Burt  V.  Bowles,  69  Ind.  1,  6,  we  find  this : 

**  These  facts  are  concerning  the  law,  upon  which 
fraud  cannot  be  predicated,  however  false  and  fraudu- 
lent they  may  be,  and  whether  they  are  suppressions 
of  truth  or  representations  of  falsehood.  Every  per- 
son is  bound  to  know  the  law,  and  not  to  be  deceived 
by  its  suppression  or  false  representation.  This  is  a 
necessary  maxim,  lying  at  the  foundation  of  govern- 
ment and  jurisprudence,  and  without  which  neither 
government  nor  jurisprudence  could  exist  as  a  sys- 
tem." 

Counsel  for  plaintiff  has  not  cited  us  to  any  cases 
which  we  regard  as  conflicting  with  this  doctrine  as 
applied  to  the  case  at  bar.  He  appears  to  have  relied 
largely  upon  the  case  of  Richmond  v.  Ogden  Street 
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Ry.  Co.,  44  Or.  48  (74  Pac.  333),  but  the  distinguishing 
features  of  that  case,  in  comparison  with  the  one  at 
bar,  are  clearly  seen  when  we  recall  that  that  was  a 
suit  to  reform  certain  promissory  notes  wherein  the 
scrivener  had  failed  to  insert  a  clause  expressly  agreed 
upon  limiting  the  payment  to  certain  funds.  In  the 
opinion  in  that  case  Mr.  Justice  Bean  emphasizes  the 
distinction  thus : 

**  There  are,  therefore,  two  well-defined  classes  of 
mistakes  common  to  parties  entering  into  contracts; 
(1)  A  mistake  in  law  as  to  the  legal  effect  of  the  con- 
tract actually  made  by  them;  and  (2)  a  mistake  in 
law  in  reducing  to  writing  the  contract,  whereby  it  does 
not  carry  out  or  effectuate  the  intention  of  the  parties. 
In  the  former  the  contract  actually  entered  into  will 
seldom,  if  ever,  be  relieved  against,  unless  there  are 
other  equitable  features  calling  for  the  interposition 
of  the  court.  In  the  second  class  the  mistake  is  not 
in  the  contract,  but  terms  are  used  or  omitted  which 
give  the  instrument  a  legal  effect  not  intended  by  the 
parties,  and  different  from  the  contract  actually  made; 
and  here  equity  will  always  grant  relief,  unless  barred 
on  some  other  ground.  Now,  in  the  case  at  bar,  the 
mistake  falls  clearly  within  the  latter  rule.  The  con- 
tract made  was  definite  and  certain,  but  a  mistake  was 
made  in  reducing  it  to  writing.  The  notes  for  the 
balance  due  upon  the  judgments  were,  under  the  con- 
tract, to  be  payable  out  of  the  trust  estate,  without  any 
personal  liabiUty  on  the  part  of  the  trustees.  In  draw- 
ing the  notes,  Starr  thought  he  was  accomplishing  this 
result;  but,  through  a  mistake  as  to  the  legal  effect 
of  the  terms  used,  the  notes  were  drawn  so  as  to 
render  the  trustees  personally  liable  thereon,  and  did 
not,  therefore,  carry  out  or  effectuate  the  contract  as 
made.  A  part  of  the  contract  was  by  mutual  mis- 
take omitted  from  the  writing,  and  the  notes  should 
be  reformed  accordingly.'' 

In  this  case  nothing  of  the  sort  is  presented.  It  is 
not  claimed  that  the  notes  are  otherwise  than  as  agreed 
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upon,  but  the  sole  contention  is  that  it  was  represented 
to  plaintiff  that  the  contract  as  executed  would  not, 
as  a  legal  proposition,  make  her  personally  liable.  We 
find  nothing  in  the  pleadings  to  take  this  case  out  of 
the  application  of  the  general  rule  and  it  follows  that 
the  complaint  does  not  state  a  cause  of  suit.  The 
decree  is  therefore  reversed  and  one  will  be  entered 
here  dismissing  the  suit.    Rbvbbsed.    Suit  Dismissed. 

Beheabing  Denied. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Habbis 
and  Mb.  Justice  Bubnett  concur. 


Behearing  denied  April  3,  1917, 
Second  petition  for  rehearing  denied  AprU  10,  1917. 

On  Petition  for  Behearinq. 

(163  Pac.  988.) 

Petition  for  rehearing  denied. 

Mr.  Edwin  0.  Potter,  for  the  petition. 

Mr.  Fred  E.  Smith  and  Mr.  J.  E.  Young,  contra. 

Department  1.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

2.  It  will  be  remembered  that  the  plaintiff  instituted 
this  suit  to  enjoin  the  prosecution  of  an  action  at  law 
upon  a  note  which  she  had  signed  with  her  husband 
and  secured  by  a  mortgage  on  some  of  his  realty 
already  similarly  encumbered.  The  proceeds  of  the 
sale  under  the  foreclosure  of  the  senior  lien  were  not 
sufficient  to  liquidate  the  note  given  to  defendants  in 


694  Wicks  v.  Metcao*.  [83  Op. 

this  suit,  in  consequence  of  which,  they  brought  the 
action  at  law  sought  to  be  restrained.  The  indebted- 
ness represented  by  the  notes  in  question  was  overdue 
and  was  owing  by  the  plaintiff's  husband.  By  giving 
the  note  with  his  wife's  signature  he  secured  an  exten- 
sion of  time  for  eighteen  months.  This  was  a  sufl5- 
cient  consideration  to  support  the  new  promise  to  pay 
which  the  plaintiflf  executed,  whether  it  be  considered 
as  a  matter  of  advantage  to  her  husband  or  disad- 
vantage to  the  payees. 

3.  The  allegation  of  the  complaint  upon  which  the 
plaintiff  relies  to  defeat  the  note  is  this: 

**That  at  the  time  of  the  execution  of  said  mortgage 
the  plaintiff  was  informed  by  the  defendants  that  in 
order  to  make  the  security  good  it  would  be  necessary 
for  the  plaintiff  to  sign  said  promissory  notes  as  well 
as  said  mortgage. '^ 

In  the  amended  complaint  it  is  further  stated: 

*'And  plaintiff  relying  on  the  representations  of  said 
defendant,  and  not  otherwise,  that  the  execution  of 
said  promissory  notes  was  simply  for  the  purpose  of 
making  valid  the  security  aforesaid,  executed  said 
promissory  notes  along  with  her  said  husband,  Joseph 
Wicks." 

The  averments  of  the  complaint  are  insuflBcient  as  a 
statement  of  fraud  inducing  the  plaintiff  to  execute 
the  contract.  It  is  well  established  in  this  state  as  a 
rule  for  pleading  fraud  that  it  must  be  stated  that  the 
representations  were  false;  that  the  person  making 
them  knew  they  were  false ;  that  they  were  made  with 
intent  to  defraud;  and  that  the  party  seeking  to  be 
relieved  from  the  fraud  must  have  relied  upon  such 
representations:  Rolfes  v.  Rtissel,  5  Or.  400;  Dunning 
V.  Cresson,  6  Or.  241;  Martin  v.  Eagle  Development 
Co.,  41  Or.  448  (69  Pac.  216) ;  Anderson  v.  Adams,  43 
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Or.  621  (74  Pac.  215) ;  Winter  v.  Smith,  22  Or.  469  (30 
Pac.  416) ;  Bailey  v.  Frazier,  62  Or.  142  (124  Pac.  643). 
Neither  complaint  conforms  to  this  plain  formula  of 
pleading. 

4.  Moreover,  the  statement  imputed  to  the  defend- 
ants embodies  merely  their  opinion  as  to  the  excellence 
of  the  security.  It  contains  no  representation  of  fact 
or  of  law.  The  event  proved  the  soundness  of  their 
judgment,  for  if  they  had  been  compelled  to  rely  upon 
the  notes  and  mortgage  without  the  plaintiff's  signa- 
ture to  the  former  the  security  would  not  have  been 
good.  In  order  to  make  it  good  it  seemed  to  them 
necessary  that  the  plaintiff  should  be  personally  bound 
for  the  payment  of  the  debts.  The  defendants  cannot 
be  blamed  for  their  well-founded  opinion.  It  does  not 
amount  to  fraud  in  any  event.  The  complaint  does 
not  in  truth  state  a  cause  of  suit.  We  therefore  adhere 
to  the  former  opinion.     Bevebsed.     Suit  Dismissed. 

Bbheabing  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Benson 
and  Mb.  Justice  Habbis  concur. 


Argued  March  9,  reversed  and  decree  rendered  Mareli  13,  opinion 
sustained  on  rehearing  April  10,  1917. 

METBOPOLITAN    INVESTMENT    &    IMPBOVE- 
MENT  CO.  V.  SCHOUWEILEB. 

(163  Pac.  599;  164  Pac.  370.) 

Ezecatio&— Suit  to  Enjoin  Sale— Creditor'a  Borden— Statute. 

1.  Under  Section  301,  L.  O.  L.,  providing  that  from  the  date  of 
the  attachment  until  its  discharge  or  the  writ  executed  plaintiff,  as 
against  third  persons,  shall  be  deemed  a  purchaser  in  good  faith 
and  for  a  valuable  consideration  of  the  property,  real  or  personal, 
attached,  it  is  necessary  for  the  attaching  creditor,  in  suit  to  enjoin 


696      Meteopoutan  Inv.  etc.  Co.  v.  Schouweiler.     [83  Or. 

sale,  to  allege  and  prove  that  he  had  no  notice  of  plaintifTs  un> 
recorded  deed  when  his  attachment  was  levied,  since  the  legislature 
did  not  intend  to  put  the  attaching  creditor  in  any  better  position 
than  the  holder  of  a  subsequent  deed  from  defendant  in  the  attach- 
ment action. 

Execution — Suit  to  Enjoin  Sale  of  PropertF— Suffldency  of  Evidence. 

2.  In  suit  to  enjoin  an  attaching  creditor  and  the  sheriff  from 
selling  land  levied  upon,  evidence  held  insufficient  to  establish  that, 
when  his  attachment  was  levied,  the  attaching  creditor  had  no 
knowledf;e  of  the  existence  of  plaintiff's  unrecorded  deed  from  de- 
fendant in  the  attachment  action. 

Execution-— Suit  to  Enjoin  Sale  of  Property— Levy  of  Attadiment— 
Burden  of  Proof. 

3.  In  such  suit  the  burden  was  on  the  attaching  creditor -to  prove 
that  his  attachment  was  duly  levied,  and  that  aU  of  the  statutory 
requirements  appertaining  thereto  were  complied  with. 

Attachment— Aflldayit— Statute. 

4.  By  direct  provision  of  Section  296,  L.  O.  L.,  plaintiff  seeking 
to  secure  a  writ  of  attachment  must  show  by  affidavit  that  the  ac- 
tion is  not  prosecuted  to  hinder,  delay  or  defraud  any  creditor  of 
the  defendant;  also  that  plaintiff's  debt  is  unsecured. 

Attachment— Afllda▼it^-Judg^lent. 

5.  Judgment  recovered  against  defendant  in  suit  wherein  an 
attachment  was  levied  on  his  land  does  not  establish,  as  against  a 
party  holding  deed  from  him,  that  there  was  a  proper  affidavit  for 
attachment,  as  required  by  Section  296,  L.  O.  L. 

Execution— Suit  to  Enjoin  Sale  of  Property— Iffme  of  Attachment — 
Burden  of  Proof. 

6.  In  suit  to  enjoin  an  attaching  creditor  and  the  sheriff  from 
selling  land  levied  upon,  the  burden  was  on  the  attaching  creditor 
to  sustain  the  burden  of  proof  devolving  upon  him  under  the  issue 
whether  the  attachment  was  duly  and  regularly  issued. 

ON   REHEARING. 

Appeal  and  Error— Findings  of  Fact— Equity  Case. 

7.  Findings  of  fact  by  the  trial  court,  though  supported  by  evi- 
dence, are  not  conclusive,  but  only  persuasive,  on  appeal,  in  an 
equity  case,  which  is  tried  anew  in  the  appellate  court. 

Execution — Suit  to  Enjoin   Sale — ^Regularity   of  Attachment — Sum- 


8.  Defendants  in  a  suit  to  enjoin  an  execution  sale,  in  which  to 
substantiate  their  superior  right  they  must  show  a  valid  attachment, 
must  plead  and  prove  issuance  of  summons  in  the  action  in  which 
the  attachment  was  sued  out,  as  under  Section  295,  L.  O.  L.,  such 
writ  could  not  be  legally  secured  till  summons  had  issued. 

[As  to  injunction  to  restrain  sale  of  personal  property  under 
execution,  see  note  in  111  Am.  St.  Rep.  97.] 
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From  Multnomah:  William  N.  Gatens,  Judge. 

The  Metropolitan  Investment  &  Improvement  Com- 
pany, a  corporation,  brought  this  suit  against  M.  E. 
Schouweiler  and  T.  M.  Hurlburt,  sheriff  of  Multnomah 
County.  From  a  decree  dismissing  the  complaint, 
plaintiff  appeals.  Reversed  and  decree  entered  in  ac- 
cordance with  the  prayer  of  the  complaint. 

Department  2.  Statement  by  Mb.  Justice  Mo- 
Camant, 

This  is  a  suit  brought  to  en j  gin  the  defendants  from 
selling  on  execution  Lot  2  in  Block  9  North  Albina  Ad- 
dition to  the  City  of  Portland.  It  appears  that  this 
property,  prior  to  May  22,  1914,  belonged  to  one  S.  R. 
Clinton  and  that  on  that  date  he  made,  executed  and  de- 
livered a  conveyance  of  the  property  to  plaintiff. 
Plaintiff  neglected  to  record  this  conveyance  until 
July  2,  1914.  In  the  meantime  under  date  of  June 
4,  1914,  the  defendant  Schouweiler  brought  an  action 
against  Clinton  in  the  Circuit  Court  of  Multnomah 
County  and  sued  out  a  writ  of  attachment  therein.  On 
the  same  day  the  sheriff  of  Multnomah  County  at- 
tached the  property  under  the  authority  of  this  writ. 
The  defendant  Schouweiler  subsequently  secured  judg- 
ment against  Clinton  and  an  order  for  the  sale  of  the 
attached  property.  Execution  was  sued  out  on  this 
judgment  and  lodged  with  the  defendant  Hurlburt  as 
sheriff,  and  he  proceeded  to  advertise  the  property  for 
sale.  Thereupon  plaintiff  brought  this  suit  praying 
for  an  injunction  and  for  a  decree  removing  the  cloud 
of  this  attachment  from  plaintiff's  title.  From  a  de- 
cree dismissing  its  complaint  plaintiff  prosecutes  this 
appeal.  Reversed.    Decree  Rendered. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  B.  Shively. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Dan  E.  Powers  and  Mr.  Walter  S.  Hufford, 
with  an  oral  argument  by  Mr.  Powers. 

Mb.  Justice  McCamant  delivered  the  opinion  of  the 
court 

It  is  provided  by  Section  7129,  L.  0.  L.,  as  amended 
in  1911  that: 

**  Every  conveyance  affecting  the  title  of  real  prop- 
erty within  this  State  hereafter  made,  which  shall  not 
be  recorded  as  provided  in  this  title,  shall  be  void 
as  against  any  subsequent  purchaser  in  good  faith  and 
for  a  valuable  consideration  of  the  same  real  prop- 
erty, or  any  portion  thereof,  whose  conveyance  shall 
be  first  duly  filed  for  record. '^ 

The  statutes  of  Oregon  on  the  subject  of  attachment 
contain  the  following  provision,  Section  301,  L.  0.  L. : 

**From  the  date  of  the  attachment,  until  it  be  dis- 
charged or  the  writ  executed,  the  plaintiff,  as  against 
third  persons,  shall  be  deemed  a  purchaser  in  good 
faith  and  for  a  valuable  consideration  of  the  property, 
real  or  personal,  attached.'* 

The  defendant  Schouweiler  relies  on  these  sections 
of  the  code  and  claims  that  under  them  his  attachment 
takes  precedence  of  plaintiff's  unrecorded  deed.  There 
can  be  no  doubt  of  the  correctness  of  this  conclusion 
if  the  defendant  Schouweiler  has  brought  himself 
within  the  operation  of  Section  301. 

The  evidence  shows  clearly  that  plaintiff's  deed  was 
based  on  a  valuable  consideration  and  that  plaintiff  is 
without  fault  except  for  its  delay  in  recording  its  deed. 

1.  This  court  has  been  called  upon  several  times  to 
interpret  Section  301,  L.  0.  L.,  in  its  application  to  this 
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state  of  facts.  It  is  well  settled  that  the  legislature 
did  not  intend  to  put  the  attaching  creditor  in  any- 
better  positi6n  than  the  holder  of  a  subsequent  deed 
from  the  defendant  in  the  attachment  action.  It  is 
accordingly  held  that  it  is  necessary  for  the  attaching 
creditor  to  allege  and  prove  that  he  had  no  notice  of 
the  unrecorded  deed  when  his  attachment  was  levied: 
Rhodes  v.  McGarry,  19  Or.  222,  228-231  (23  Pac.  971) ; 
Flegel  v.  Koss,  47  Or.  366,  371  (83  Pac.  847). 

The  allegations  of  the  defendant  Schouweiler  meet 
this  requirement  but  his  proofs  do  not.  He  testifies 
that  his  last  conversation  with*  S.  R.  Clinton  prior  to 
the  litigation  took  place  between  the  20th  and  25th  of 
April,  1914.  This  was  about  a  month  prior  to  the  ex- 
ecution of  the  deed  under  which  plaintiff  claims.  Mr. 
Schouweiler  further  testifies: 

*'Q.  Did  you  ever  see  Mr.  Clinton  after  thatt 
**A.  Never  saw  him  after  that. 
*'Q.  Did  Mr.  Clinton  ever  tell  you  that  he  had  sold, 
traded  or  exchanged  the  property! 
*'A.  Never  did,  said  he  had  nof 

The  foregoing  is  the  extent  of  this  defendant's  tes- 
timony on  the  subject  It  negatives  only  one  source 
of  information. 

2.  It  falls  short  of  establishing  that  at  the  time  when 
his  attachment  was  levied  the  defendant  Schouweiler 
had  no  knowledge  of  the  existence  of  plaintiff's  deed. 
Plaintiff  has  joined  issue  on  this  defendant's  allega- 
tions on  the  subject  in  question  and  manifestly  there 
is  a  failure  of  proof. 

3.  The  burden  also  devolved  on  the  defendant  Schou- 
weiler to  prove  that  his  attachment  was  duly  levied, 
that  all  of  the  statutory  requirements  appertaining 
thereto  were  complied  with:  Rhodes  v.  McGarry,  19 
Or.  222,230  (23  Pac.  971). 
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4, 5.  Under  the  provisions  of  Section  296,  L.  0.  L., 
a  plaintiff  seeking  to  secure  a  writ  of  attachment  must 
show  by  affidavit  that  the  action  is  not  prosecuted  to 
hinder,  delay  or  defraud  any  creditor  of  the  defend- 
ant ;  also  that  plaintiff's  debt  is  unsecured.  It  appears 
that  there  was  an  affidavit  for  attachment  in  the  action 
against  Clinton,  but  it  was  not  offered  in  evidence  in 
the  case  at  bar,  nor  was  evidence  received  as  to  its 
contents.  The  record  therefore  fails  to  show  a  com- 
pliance with  these  requirements  of  the  statute.  If 
they  were  not  complied  with  the  attachment  was  not 
issued  lawfully  and  the  defendant  Schouweiler  can 
maintain  no  rights  thereunder  as  against  plaintiff. 
The  judgment  recovered  against  Clinton  does  not  es- 
tablish these  facts  against  plaintiff :  Barnes  v.  Spencer, 
79  Or.  205,  215-218  (153  Pac.  47). 

6.  Plaintiff  denies  that  the  attachment  *'was  duly 
and  regularly  issued."  The  defendant  Schouweiler 
has  failed  to  sustain  the  burden  of  proof  devolving 
upon  him  under  this  issue. 

The  practical  effect  of  the  decree  of  the  lower  court 
is  to  compel  plaintiff  to  pay  Clinton's  debt.  We  are 
therefore  subjecting  the  defendant  Schouweiler  to  no 
hardship  when  we  require  him  to  prove  by  unequivocal 
evidence  those  facts  without  which  he  cannot  be  held 
to  be  a  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration of  the  property  in  question . 

It  follows  that  the  decree  of  the  lower  court  should 
be  reversed  and  one  entered  here  in  accordance  with 
the  prayer  of  the  complaint. 

REVERSEt).    Decree  Rendered. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moore  and 
Mr.  Justice  Bean  concur. 
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On  Beheabino. 

(164  Pac.  370.) 

On  petition  for  rehearing,  former  opinion  adhered 
to. 

Mr.  Dan  E.  Powers  and  Mr.  W.  S.  Hufford,  for  the 
petition. 

Mr.  W.  B.  Shively,  contra. 

Department  2.  Mb.  Justice  Moore  delivered  the 
opinion  of  the  court. 

7.  In  a  petition  for  a  rehearing  it  is  maintained  that 
an  error  was  committed  in  disturbing  the  findings  of 
fact  made  by  the  trial  court.  The  transcript  does  not 
contain  a  copy  of  such  findings  if  any  were  made. 
This  is  a  suit  in  equity  which  is  tried  anew  in  this 
court,  and  in  such  cases  findings  made  by  the  lower 
court,  are  only  persuasive.  Attention  is  called  to  the 
rule  prevailing  in  the  trial  of  actions  at  law  on  appeal 
from  a  judgment  given  upon  findings  of  fact  made  by 
the  lower  court  in  a  cause  tried  without  the  interven- 
tion of  a  jury.  In  such  cases  the  findings  of  fact  when 
supported  by  any  evidence  are  conclusive.  That  legal 
principle,  however,  has  no  application  to  the  trial  of 
an  appeal  from  a  decree  in  a  suit  in  equity. 

8.  The  pleadings  in  this  suit  nowhere  allege  that  a 
summons  was  ever  issued  in  the  action  in  which  the  at- 
tachment was  sued  out.  No  writ  of  that  kind  could 
legally  have  been  secured  until  the  summons  had  been 
issued:  Section  295,  L.  0.  L.  It  was  incumbent  upon 
the  defendants,  in  order  to  substantiate  their  superior 
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right  to  the  real  property  attached,  to  allege  and  prove 
every  step  leading  up  to  the  filing  of  the  certificate 
of  attachment ;  but  they  having  failed  in  the  particular 
mentioned,  we  adhere  to  our  former  opinion. 

Reversed.    Opinion  Adhered  to. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Bean  and 
Mr.  Justice  McCamant  concur. 


Argaed  March  27,  affirmed  April  10,  1917. 

In  re  barker,  a  Spendthrift. 
Claim  of  WASCHER  BROS. 

(164  Pac.  382.) 

C4^endtlirift»— Oontracti  for  Necessaries— Liability  of  Estate. 

1.  Section  1324,  L.  O.  L.,  provides  that,  if  a  gaardian  shall  be 
appointed,  all  contracts,  excepting  for  necessaries,  made  by  such 
spendthrift,  shall  be  void.  Section  1326  provides  that  a  guardian 
so  appointed  shall  have  care  and  custody  of  person  of  ward  and 
management  of  all  his  estate,  etc.  Section  1327  requires  guardian  to 
pay  ail  just  debts  due  from  ward  out  of  ward's  estate.  A  guardian 
of  a  spendthrift  provided  him  with  sufficient  money  each  month  to 
pay  for  necessaries.  The  ward  purchased  from  petitioner  articles 
of  food  which  he  consumed,  but  did  not  pay  for,  having  squandered 
money  furnished  by  the  guardian.  ffcW,  that  furnishing  ward  with 
money  was  not  equivalent  to  furnishing  him  with  necessaries,  and 
that  estate  of  ward  was  liable  to  petitioner  for  food  furnished;  the 
ward  having  under  the  circumstances  power  to  contract  for  neces- 
saries. 

[As  to  sufficiency  of  instrument  to  create  spendthrift  trust, 
see  note  in  Ann.  Oas.  191 7B,  400.] 

Ooorts— Appealable  Order  or  Decree— Bejection  of  Claim  tj  Oonnty 
Court. 

2.  An  order  of  the  County  Court  rejecting  a  claim  against  a 
spendthrift's  estate  is  appealable  in  view  of  Section  945,  L.  O.  L., 
providing  that  provisions  of  Chapter  5,  Title  7,  (Sections  548-560), 
relating  to  appeals,  are  intended  to  apply  to  judgments  and  decrees 
of  the  County  Courts  in  all  cases. 

Ooortfr— X^cult  Oonrt — ^Powers  on  Appeal  from  County  Oonrt. 

3.  Under  Section  559,  L.  O.  L.,  providing  that  upon  an  appeal 
to  the  Circuit  Court  the  manner  of  proceeding  thereafter  is  the  same 
as  if  the  action  had  been  commenced  in  such  court,  but  if  the  ap- 
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peal  is  from  a  decree  of  County  Court,  the  appellate  court  may  give 
a  final  decree  in  the  cause  or  matter,  the  Circuit  Court  may  enter 
judgment  for  claimant  on  appeal  from  an  order  of  County  Court 
rejecting  claim  against  estate  of  a  spendthrift. 

Appeal  and  Error— Extent  of  Beview— Ezecntlon  Issued  b7  Clerk  of 
Court. 

4.  Where  the  judgment  of  the  Circuit  Court  on  appeal  does  not 
order  execution  to  issue,  the  promulgation  of  such  writ  under  Section 
213,  L.  O.  L.,  providing  that  the  party  in  whose  favor  a  judgment  is 
entered  may  at  any  time  after  entry  have  a  writ  of  execution,  and 
Section  215,  requiring  clerk  to  issue  such  writ,  is  not  a  judicial 
function  subject  to  review  on  appeal  from  judgment*  of  Circuit 
Court. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

It  appears  by  the  record  that  the  County  Court  of 
Multnomah  County  appointed  a  guardian  for  William 
C.  Barker,  having  adjudged  him  to  be  a  spendthrift. 
The  petitioners  doing  business  as  grocers  under  the 
firm  name  of  Wascher  Bros.,  presented  a  petition  to 
the  County  Court  in  which  they  averred : 

''That  between  the  28th  day  of  November,  1914,  and 
the  20th  day  of  September,  1915,  said  W.  C.  Barker 
did  purchase  of  and  from  the  petitioner  herein  and 
his  brother  F.  W.  Wascher,  co-partners,  doing  busi- 
ness as  Wascher  Brothers,  goods,  wares  and  merchan- 
dise of  the  agreed  price  and  reasonable  value  of 
$473.90,  and  paid  on  account  thereof  the  sum  of 
$321.25,  leaving  a  balance  due  of  $152.35;  that  said 
goods,  wares  and  merchandise  were  family  necessities 
and  were  used  by  the  defendant  in  and  about  the  main- 
tenance of  his  home.^' 

They  further  stated  that  they  had  presented  their 
claim  to  the  guardian  who  refused  it  on  the  ground 
that  his  ward  was  a  spendthrift  without  capacity  to 
contract  any  obligation  whatsoever.  They  alleged  in 
effect  that  the  groceries  furnished  were  necessaries 
required  for  the  ward's  sustenance  and  that  he  is 
possessed  of  considerable  estate  with  an  income  in  ex- 
cess of  $350  per  month.      They  prayed  for  an  order  of 


704  In  re  Barker.  [83  Or. 

the  County  Court  compelling  the  guardian  to  pay  the 
alleged  indebtedness.  The  court,  however,  denied 
the  petition.  On  an  appeal  to  the  Circuit  Court  that 
tribunal  heard  the  agreed  statement  of  facts  and 
additional  testimony,  made  findings  of  fact  to  the 
effect  that  the  goods  furnished  were  necessaries,  gave 
the  petitioners  a  judgment  against  the  ward  for  the 
balance  of  account  amounting  to  $152.71,  and  as  a 
further  conclusion  of  law  held  ''that  the  plaintiff  do 
have  execution  on  demand."  The  judgment  in  fact 
entered  was  substantially  that  the  plaintiffs  have  and 
recover  from  the  defendant  Barker  the  sum  of  $152.71, 
together  with  costs  and  disbursements  herein  with- 
out ordering  execution.  It  is  stated  in  the  abstract 
that  subsequently  the  petitioners  issued  execution  on 
the  judgment  and  placed  it  in  the  hands  of  the  sheriff 
of  Multnomah  County;  that  an  appeal  was  taken  and 
a  supersedeas  bond  filed;  that  afterwards  the  peti- 
tioners filed  their  undertaking  notwithstanding  the 
appeal  and  proceeded  with  the  execution;  and  that 
the  sheriff  made  a  return  showing  that  he  had  realized 
the  full  amount  of  the  judgment  by  the  sale  of  an 
automobile  belonging  to  the  ward.  There  is  no  official 
record  before  us,  however,  disclosing  anything  about 
the  proceedings  after  judgment.  An  appeal  has  been 
taken  on  behalf  of  the  estate  of  the  spendthrift. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Lynn  B.  Coovert  and  Mr.  E.  E.  Coovert,  with  an 
oral  argument  by  Mr.  Lynn  B.  Coovert. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Clark  &  Geneste,  with  an  oral  argument  by 
Mr.  Elmon  A.  Ge^teste. 
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Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

Referring  to  the  guardianship  of  a  spendthrift,  it 
is  said  in  Section  1324,  L.  O.  L. : 

'^If  a  guardian  shall  be  appointed  on  such  applica- 
tion, all  contracts,  excepting  for  necessaries,  and  all 
gifts,  sales,  or  transfer  of  real  or  personal  estate 
made  by  such  spendthrift,  after  such  filing  of  the  com- 
plaint in  the  county  clerk's  oflSce,  and  before  the  ter- 
mination of  the  guardianship,  shall  be  null  and  void.*' 

In  Section  1326,  L.  0.  L.,  it  is  provided  thus : 

''Every  guardian  so  appointed  for  a  spendthrift 
shall  have  the  care  and  custody  of  the  person  of  the 
ward,  and  the  management  of  all  his  estate,  until  the 
guardian  shall  be  legally  discharged.  *  *  *^ 

Under  Section  1327,  every  guardian  is  required  to — 

''pay  all  just  debts  due  from  his  ward  out  of  his  per- 
sonal estate,  if  suflScient,  and  if  not,  out  of  his  real  es- 
tate, upon  obtaining  a  license  for  the  sale  thereof,  as 
provided  by  law.'' 

1.  Under  the  assignments  of  error  it  is  contended 
that  the  articles  furnished  Barker  were  not  necessaries 
and  that  the  claim  for  the  same  was  not  valid,  as 
against  the  estate  of  the  spendthrift.  The  Circuit 
Court  found  that  the  goods  were  received  and  used 
by  Barker  in  and  about  the  maintenance  of  his  home 
and  that  they  were  family  necessities.  The  agreed 
statement  of  facts  and  the  testimony  received  in  addi- 
tion thereto  convinces  us  that  this  finding  was  justi- 
fied. There  seems  to  be  but  little  contest  over  the 
fact  that  the  goods  were  groceries  consisting  of 
articles  of  food  used  by  the  spendthrift.  The  con- 
tention against  the  decree  is  that  the  guardian  had 
placed  in  the  hands  of  his  ward  each  month  ample 
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funds  with  which  he  could  have  supplied  himself  with 
what  was  requisite  for  his  sustenance,  and  hence  that 
the  food  which  the  petitioners  furnished  him  and 
which  he  actually  consumed,  but  did  not  pay  for  in 
full,  were  not  necessaries.  Some  old  precedents  from 
other  states  have  been  cited  which  apparently  support 
that  argument,  but  they  do  not  seem  to  be  applicable 
to  our  statute.  Section  1326,  L.  0.  L.,  confers  upon 
the  guardian  the  management  of  all  his  ward's  es- 
tate and  the  following  section  directs  him  to  pay  all 
just  debts  due  from  his  ward.  To  deliver  into  the 
latter 's  hands,  therefore,  the  funds  of  his  estate  is 
at  war  with  the  general  scheme  of  guardianship.  If 
the  guardian  is  to  manage  all  the  ward's  property, 
as  the  statute  says  he  must,  it  is  a  violation  of  his 
duty  to  conunit  the  control  of  any  considerable  por- 
tion of  it  to  the  spendthrift  himself.  In  good  reason 
he  that  hath  discretion  to  manage  his  own  property 
hath  no  need  of  a  guardian.  The  very  cause  for 
appointing  a  custodian  for  the  estate  of  a  profligate 
person  is  that  he  is  dissipating  it  and  that  therefore 
it  is  necessary  to  take  from  him  all  authority  over 
it.  It  seems  from  the  record  that  instead  of  apply- 
ing to  his  actual  necessities  the  allowance  given  to 
him  by  his  guardian.  Barker  took  counsel  of  his 
propensities  rather  than  of  good  judgment  and 
squandered  the  money,  failing  to  pay  in  full  for  the 
necessaries  which  the  petitioners  furnished  him.  Al- 
though he  may  have  wasted  his  allowance  in  riotous 
living,  still  it  was  imperative  for  him  to  live,  and, 
under  Section  1326,  supra,  he  was  entitled  to  con- 
tract for  what  was  requisite  to  that  end,  it  being 
within  the  exception  to  the  general  rule  declaring  all 
agreements,  gifts,  sales  or  transfers  of  property  to 
be  utterly  void.  To  declare  that  furnishing  him 
money  which  he  ought  to  have  expended  in  payment 
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for  the  essentials  furnished,  but  otherwise  wasted, 
would  take  from  his  food,  for  instance,  its  character 
as  a  necessity,  and  would  be  to  say  that  the  payment 
of  his  just  debts  could  be  prevented  by  a  void  act. 
It  is  true  enough  that  if  the  guardian  or  anyone  else 
had  in  fact  provided  for  his  needs  in  quantity  and 
quality  suitable  to  his  income  and  station  in  life,  any- 
thing in  addition  thereto  would  not  be  a  necessity; 
but  supplying  him  money  with  opportunity  to  waste 
it  as  he  chooses  is  not  equivalent  to  a  delivery  of  what 
is  requisite  for  his  sustenance.  He  is  either  qualified 
to  manage  his  estate  or  he  is  not.  His  competency  is 
not  apportionable.  He  may  contract  for  necessaries 
under  the  statute,  but  if  he  does  not  pay  for  them  his 
estate  must  respond.  The  only  way  to  escape  this 
result  is  for  the  guardian  having  the  care  of  the  ward 
to  furnish  him  with  such  things  or  cause  them  to  be 
directly  provided  for  him  and  not  entrust  money  for 
that  purpose  to  the  spendthrift  himself. 

2, 3.  It  is  next  urged  in  the  brief  for  the  appellant 
that: 

''The  court  erred  in  entering  any  judgment  for 
claimant,  even  though  the  claim  was  for  necessaries,  it 
being  an  appeal  from  a  rejected  claim  by  the  coimty 
court.  All  the  circuit  court  could  do  would  be  to  ap- 
prove the  claim  and  send  it  back  to  the  probate  court 
as  an  approved  claim,  to  be  paid  in  due  course  of  ad- 
ministration.'* 

In  support  of  this  argument  much  reliance  is  placed 
upon  Sturgis  v.  Sturgis,  51  Or.  10  (93  Pac.  696,  131 
Am.  St  Rep.  724,  15  L.  R.  A.  (N.  S.)  1034,  note).  In 
that  case  a  spendthrift  under  guardianship  desired 
to  marry  a  wife  but  his  guardian  refused  to  consent, 
whereupon  he  with  his  betrothed  went  into  another 
state,  was  there  married,  and  returned  to  Oregon. 
In  the  course  of  events  the  wife  began  a  suit  against 
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the  spendthrift  husband  for  a  divorce,  making  the 
guardian  a  party  defendant  so  as  to  subject  the  hus- 
band *s  estate  to  the  payment  of  alimony.  After 
hearing  upon  affidavit  the  court  ordered  that  the 
defendants  pay  to  the  clerk  thereof  $150  as  suit  money 
and  $50  as  temporary  alimony  each  month  during 
the  pendency  of  the  litigation.  The  guardian  ap- 
pealed and  this  court  held  that  the  judgment  against 
him  was  erroneous ;  that  the  order  of  the  Circuit  Court 
merely  established  a  liability  against  the  ward,  but 
that  it  could  be  enforced  against  his  estate  only 
through  the  process  of  the  County  Court  in  granting 
a  license  to  the  guardian  to  sell  realty  if  the  personal 
property  of  the  ward  was  insufficient  to  pay  the  debt. 
We  may  well  doubt,  as  a  general  principle,  that  a 
court  which  has  jurisdiction  to  render  a  judgment  or 
decree  has  not  the  authority  to  enforce  it.  Indeed, 
it  is  said  in  Section  983,  L.  0.  L. : 

''When  jurisdiction  is,  by  the  organic  law  of  this 
state,  or  by  this  code  or  any  other  statute,  conferred 
on  a  court  or  judicial  officer,  all  the  means  to  carry 
it  into  effect  are  also  given;  and  in  the  exercise. of  the 
jurisdiction,  if  the  course  of  proceeding  be  not  specifi- 
cally pointed  out  by  this  code,  any  suitable  process 
or  mode  of  proceeding  may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  of  this  code/^ 

It  is  not  necessary,  however,  to  further  criticise 
Sturgis  v.  Sturgis,  51  Or.  10  (93  Pac.  696,  131  Am. 
St.  Rep.  724,  15  L.  B.  A.  (N.  S.)  1034).  In  Section 
936,  L.  0.  L.,  wefind: 

''The  county  court  has  the  exclusive  jurisdiction  in 
the  first  instance  pertaining  to  a  court  of  probate, 
*  *  (3)  to  direct  and  control  the  conduct  and  set- 
tle the  accounts  of  executors,  administrators  and 
guardians.'^ 

It  proceeds  in  a  manner  analogous  to  the  conduct  of 
a  suit  in  equity  as  distinguished  from  an  action  at  law 
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and  its  decisions  are  embodied  in  the  form  of  orders 
and  decrees :  Sections  1135,  L.  0.  L.  These  are  subject 
to  the  right  of  appeal  to  the  Circuit  Court  under  Sec- 
tion 945,  L.  0.  L.  It  is  provided  in  Section  559,  as 
follows : 

''The  decision  of  the  appellate  court  shall  be  givep 
and  enforced  as  provided  in  this  section: —  *  * 
(3)  Upon  an  appeal  to  the  Circuit  Court,  the  manner 
of  proceeding  thereafter  is  the  same  as  if  the  action 
or  suit  had  been  commenced  in  such  court ;  but  if  the 
appeal  be  from  a  decree  of  the  county  court,  the  ap- 
pellate court  may  give  a  final  decree  in  the  cause  or 
matter,  to  be  enforced  as  a  decree  of  such  court,  or 
such  decree  as  may  be  proper,  and  direct  that  the  cause 
or  matter  be  remitted  to  the  court  below  for  further 
proceedings  in  accordance  therewith.  *  *  '^ 

Writing  about  this  section  in  Re  PlunheWs  Estate, 
33  Or.  414,  417  (54  Pac.  152),  Mr.  Justice  Wolverton 
laid  down  the  rule  thus : 

**A  trial  de  novo  precludes  the  idea  of  a  direction 
to  the  lower  court  to  retry  the  issues  upon  which  it 
has  once  passed,  and  which  stand  for  trial  in  the  cir- 
cuit court  on  the  appeal,  as  the  effect  of  such  a  pro- 
ceeding would  be  to  grant  a  new  trial,  which  is  sub- 
ject matter  for  the  court  of  original  jurisdiction 
only.  By  intendment  of  subdivision  3,  supra,  the 
decree  of  the  circuit  court  becomes  final  upon  the  mat- 
ter in  hand,  which  it  may  enforce  through  its  own 
process,  or  direct  that  it  be  remitted  to  the  county 
court,  with  directions  to  take  such  other  action  in 
the  premises  as  may  seem  proper,  but  always  in  har- 
mony with  the  decree  of  the  circuit  court.  It  does 
not  contemplate  an  affirmance  or  reversal  for  errors 
that  may  appear  of  record,  but  a  final  adjudication 
touching  the  matter  thus  brought  on  for  hearing, 
which  may  be  enforced  as  a  decree  of  that  court,  or,  if 
remitted,  controls  the  future  proceedings  of  the  county 
courf 
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The  Sturgis  Case  was  one  of  original  jurisdiction  in 
the  Circuit  Court.  The  case  in  hand  was  treated  by 
that  court  on  appeal.  In  its  character  as  an  appellate 
tribunal  it  had  power  to  carry  into  effect  its  own  de- 
cree under  Section  559,  L.  0.  L.,  describing  how  the 
decision  on  appeal  may  be  enforced.  There  was  ample 
authority  for  an  execution  on  the  decree  rendered, 
because  it  was  that  of  the  Circuit  Court  sitting  as  an 
appellate  tribunal. 

4.  Another  answer  to  the  contention  of  the  appellant 
on  this  subject  is  that  where  an  execution  is  not  ordered 
by  the  terms  of  the  judgment  itself,  the  promulgation 
of  such  writ  is  not  a  judicial  act.  Under  Section  213, 
L.  0.  L.— 

**The  party  in  whose  favor  a  judgment  is  given, 
which  requires  the  payment  of  money,  *  *  may  at 
any  time  after  the  entry  thereof  have  a  writ  of  execu- 
tion issued  for  its  enforcement,  as  provided  in  this 
chapter. '* 

By  Section  215,  L.  0.  L.,  the  clerk  is  required  to  issue 
the  writ  and  direct  it  to  the  sheriff.  Hence  it  is  not 
a  judicial  function  in  any  sense  of  the  word,  but  purely 
ministerial  at  the  request  of  a  party.  This  court  does 
not  review  such  acts,  but  only  judgments  or  decrees  as 
provided  by  Section  548,  L.  0.  L.  We  have  nothing  to 
do  with  the  means  by  which  the  payment  of  a  judgment 
may  be  enforced.  If  the  wrong  process  for  collection 
has  been  employed  the  grievance  must  be  worked  out 
by  some  other  procedure  than  by  an  appeal  from  the 
judgment  or  decree  upon  which  it  is  based.  These  con- 
siderations lead  to  an  affirmance  of  the  decree  of  the 
Circuit  Court.  Affirmed. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Moore  and 
Mr.  Justice  Benson  concur. 
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ABATEMENT  AND  BEVIVAL. 

See  Bills  and  Notes,  1. 
See  Pleading,  6,  7. 

AOCEPTANOE. 

See  Municipal  Corporations,  2. 

AOOOHPLICE. 
Testimony  Given  by  Accomplice. 
See  Criminal  Law,  14. 

AOnOK. 
Action — Change  of  Form. 

1.  Interposing  a  demurrer  to  a  sufficient  cross-bill  for  specific 
performance  in  an  ejectment  proceeding  and  electing  to  stand  thereon 
deprives  the  plaintiff  of  the  right  to  put  in  a  defense  by  way  of  an- 
swer in  the  ejectment  suit,  and  in  view  of  Section  390,  L.  O.  L.,  such 
suit  must  be  perpetually  enjoined.  (Columbia  Biver  Co.  v.  Smith, 
137.) 

See  Banks  and  Banking,  11. 

See  Injunction,  1. 

See  Insurance,  5,  14. 

See  Landlord  and  Tenant,  1,  2. 

See  Master  and  Servant,  4. 

See  Mechanics'  Liens,  6,  7. 

See  Money  Received,  1. 

See  Bailroads,  14. 

See  Schools  and  School  Districts,  1-3. 

See  Statute  of  Frauds,  9. 

Accrnal  of  Bight  of  Action. 

See  Limitation  of  Actions,  1,  4,  5. 

Commencement  of  Action. 

See  Limitation  of  Actions,  2,  3. 

ADMISSIONS. 

See  Criminal  Law,  4,  6,  8. 
See  Pleading,  5. 

ADVEB8E  POSSESSIOK. 

See  Easements,  2,  3. 

AFFIDAVITS. 

See  Attachment,  1,  2. 

AGENCY. 

See  Escrows,  2. 
See  Insurance,  8,  11. 
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AaBEEHENT, 

6ee  Contracts. 

8ee  Mechanics'  Liens,  1,  2. 

AMENDMENT. 

Bee  Appeal  and  Error,  6. 
See  Pleading,  8,  13. 

To  Oity  Oharten. 

See  Municipal  Corporations,  14. 

APPEAL  AND  EBEOS. 
Appeal  and  Error— Filing  of  Transcript— Premature  Filing. 

1.  Where  no  exceptions  were  taken  to  the  sufficiency  of  the  sur^ 
ties  on  an  undertaking  on  appeal,  filed  and  served  on  the  day  of  the 
filing  and  serving  of  notice  of  appeal,  a  transcript  filed  two  days  later 
was  not  prematurely  filed,  and  the  court  could  not  dismiss  the  appeal 
on  that  ground.     (Grand  Prize  Hydraulic  Mines  ▼.  Boswell,  1.) 

Appeal  and  Error — Filing  of  Transcript — Jurisdiction  of  Appellate 
Court. 

2.  Under  Section  554,  L.  O.  L.,  providing  that,  on  an  appeal  being 
perfected,  appellant  shall,  within  30  days,  file  a  transcript,  an  appeiS 
may  not  be  dismissed  where,  within  30  d^s  after  perfecting  the  ap- 
peal, an  abstract  was  filed,  containing  all  that  the  rules  of  the 
Supreme  Court  rec^uired  to  be  included  therein,  and  hence  ample  to 
give  the  court  jurisdiction.  (Grand  Prize  Hydraulic  Mines  v.  Bos- 
weU,  1.) 

Appeal  and  Error— Filing  of  Transcript— Premature  Filing. 

3.  An  appeal  may  not  be  dismissed,  on  the  ground  that  the  tran- 
script was  prematurely  filed,  where  it  was  required  on  appellant's 
application  for  a  restraining  order  pending  the  appeal.  (Grand  Prize 
Hydraulic  Mines  v.  Boswell,  1.) 

ApQt9l  and  Error— Record  on  Appeal— Return  of  Notice — Oonclusive- 
ness. 

4.  The  return  of  service  of  notice  of  appeal  as  included  in  the 
transcript  cannot  be  contradicted  or  impeached  by  extraneous  evi- 
dence, so  that  an  indorsement  on  the  notice,  *'Filed  July  19,  1915," 
is  conclusive.     (Mitchell  v.  Coach,  45.) 

Appeal  and  Error — ^Record  on  Appeal— Defect  in  Undertaking- Time 
for  Objection. 

5.  Since  the  filing  of  the  undertaking  on  appeal  is  not  jurisdic- 
tional, a  motion  attacking  it  for  defect  in  time  of  filing  must  be  filed 
within  10  days  of  the  filing  of  the  undertaking,  as  required  by  Rule 
23,  56  Or.  623  (117  Pac.  xii),  or  it  is  deemed  waived,  so  that  a  motion 
filed  December  3d,  attacking  an  undertaking  filed  August  10th  on  the 
ground  that  it  was  filed  too  late,  cannot  be  considered.  (Mitchell  ▼. 
Coach,  45.) 

Appeal  and  Error— Record  on  Appeal— Amendment. 

6.  Where  the  return  of  service  of  a  notice  of  apneal  does  not  eon- 
form  to  the  facts,  it  may  on  motion  be  amended.  (Mitchell  ▼.  Coach, 
45.) 
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Appeal  and  Error — ^Record— -Bevlew — ^Motion  for  Nonsuit. 

7.  While  generally  the  decision  on  a  motion  for  nonsuit  will  not 
be  reviewed  without  a  transcript  of  the  entire  evidence,  the  motion 
being  on  the  ground  that  plaintiffs  testimony  shows  the  contract 
sued  on  to  be  against  public  policy,  it  is  enough  that  the  bill  of  excep- 
tions states  that  the  only  evidence  offered  or  given  by  or  for  plain- 
tiffs as  to  the  nature  of  the  contract  is  as  there  set  out.  (Mitchell  v. 
Coach,  45.) 

Appeal  and  Error— Haimless  Error. 

8.  Making  finding  of  fact  when  not  required  constitutes  harmless 
error.     (Columbia  Biver  Co.  v.  Smith,  137.) 

Appeal  and  Error— Dedaions  Bevlewable— Consent  Decree. 

9.  In  a  suit  to  foreclose  mechanics'  liens,  where  defendants  by 
their  attorneys  stated  in  open  court  that  one  of  the  claimants  was 
entitled  to  recover,  such  admission,  while  not  technically  a  consent 
decree,  was  equivalent  to  a  consent  decree,  which,  under  Sections 
186-192,  L.  O.  L.,  is  not  appealable.     (Johnson  y.  Paulson,  238.) 

Appeal  and  Error — "Adverse  Parties^- Wbo  are. 

10.  One  respondent  in  whose  favor  a  mechanic's  lien  was  estab- 
lished is  not  an  adverse  party  as  to  other  respondents  whose  liens  were 
established,  though  he  would  be  an  adverse  party  had  his  claim  been 
denied.     (Johnson  v.  Paulson,  238.) 

Appeal  and  Error— Dismissal  of  Appeal— Effect. 

11.  Section  425,  L.  O.  L.,  declares  that,  if  a  decree  foreclosing  me- 
chanics' liens  be  in  favor  of  different  persons,  execution  shall  issue 
upon  the  joint  request  of  such  persons.  The  right  of  several  claim- 
ants to  issue  execution,  their  liens  having  been  established,  was 
stayed  by  an  undertaking  given  under  Section  551  by  the  owner,  who 
appealed.  Held,  that  dismissal  of  the  owner's  appeal  as  to  one  of 
the  lien  claimants  whose  rights  were  admitted  would  not  jeopardize 
the  rights  of  the  others;  as  he  could  not  issue  execution  himself,  and 
under  the  judgment  would  have  to  share  pro  rata  with  the  other 
claimants.     (Johnson  v.  Paulson,  238.) 

Appeal  and  Error— Dismissal — ^Parties  in  Interest 

12.  In  a  suit  to  foreclose  mechanics'  liens,  where  the  lien  was  ad- 
mitted as  to  one  of  the  claimants,  an  appeal  from  a  judgment  in  favor 
of  several,  including  him,  may  be  dismissed  as  to  such  claimant,  where 
he  was  not  an  adverse  party  as  to  the  others,  and  dismissal  would 
not  jeopardize  their  rights;  the  errors  assigned  against  judgment  in 
favor  of  the  others  being  such  that  they  could  be  adjudicated  with- 
out his  presence.     (Johnson  ▼.  Paulson,  238.) 

Appeal  and  Error— Grounds  of  Beyiew— Variance. 

13.  In  a  suit  to  foreclose  a  mechanic's  lien  for  labor,  where  the  com- 
plaint alleges  an  express  agreement  for  a  stated  rate  per  day,  and  the 
answer  alleges  an  express  contract  to  pay  a  smaller  sum,  the  nature 
of  the  agreement  was  not  an  issue  in  the  case,  and  hence  defendants 
cannot  maintain  on  appeal  that  plaintiff  is  not  entitled  to  a  decree 
because  his  complaint  alleges  an  express  contract,  while  his  proofs 
disclose  an  implied  contract  only,  and  that  the  judgment  of  the  court 
la  erroneously  based  upon  quantum  meruit*    (Johnson  v.  Paulson,  238.) 
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Appeal  and  Error— Affirmance — Judgment  not  Appealed  from. 

14.  In  consolidated  actions  to  foreclose  mechanics'  liens,  where  a 
plaintiff  did  not  appeal  from  a  judgment  for  a  less  amount  than 
claimed  by  him,  judgment  will  be  affirmed,  although  the  evidence  jus- 
tified a  finding  in  accordance  with  his  claim.  (Johnson  v.  Paulson, 
238.) 

Appeal   and   Error— Review— Presumption^—Oyemillng   Motion   for 
Oliange  of  Venue. 

15.  Where  defendants  asked  for  a  change  of  venue,  and  the  defend- 
ants' supporting  affidavit  was  opposed  by  counter-affidavits  on  behalf 
of  plaintiff,  but  such  affidavits  are  not  contained  in  the  bill  of  excep- 
tions, the  Supreme  Court  cannot  review  the  ruling  of  the  trial  court 
on  the  motion,  as  it  must  be  assumed  that  it  exercised  its  discretion 
properly  in  overruling  the  motion,  and  its  action  will  not  be  dis- 
turbed, unless  an  abuse  of  the  discretion  ij  clearly  shown.  (Columbia 
County  V.  Consolidated  Contract  Co.,  251.) 

Appeal  and  Error— Beview— Necessity  of  Appeal. 

16.  Where  a  litigant  did  not  appeal  from  decree  of  trial  court 
allowing  insufficient  amount  of  interest,  the  same  cannot  be  modified 
in  his  favor  on  appeal.     (Caro  v.  WoUenberg,  311.) 

Appeal  and  Error— Bevlew—ETldence  Beceived  Without  Objection. 

17.  Error  cannot  be  urged  to  admission  of  incompetent  evidence 
received  without  objection.     (Caro  v.  WoUenberg,  311.) 

Appeal  and  Error— Scope. 

18.  Effect  of  decree  as  to  defendant  who  failed  to  appeal  cannot 
be  considered  or  changed.     (Both  v.  Troutdale  Land  Co.,  500.) 

Appeal  and  Error — ^Disposition — ^Remand  to  Take  Further  Testimony. 

19.  In  such  suit,  wliere  it  was  extremely  difficult  in  the  condition 
of  the  record  to  appraise  fairly  the  value  of  the  realty  covered  by 
the  abutments  and  approaches  to  the  bridge,  the  cause  should  be  re- 
manded to  the  trial  court  for  a  hearing  on  the  subject,  both  parties 
to  be  privileged  to  introduce  further  testimony.  (Oregon-Wash.  B.  & 
N.  Co.  V.  Spokane  P.  &  S.  By.  Co.,  528.) 

Appeal  and  Error— Behearing— Matter  not  Argued  on  Oilginal  Hear- 
ing. 

20.  Where  at  the  original  hearing  on  appeal  a  decree  setting  aside 
an  award  by  arbitrators  was  affirmed  and  compensation  for  the  use  of 
a  railroad  bridge  by  another  railroad  was  determined  by  the  court, 
which  compensation  included  a  requirement  that  the  using  railroad 
should  pay  a  specified  per  cent  of  the  interest  charged  on  the  cost 
of  the  bridge,  on  which  question  there  was  no  argument  in  the  court 
below  or  on  the  original  hearinpr^  the  original  opinion  will  be  with- 
drawn as  to  that  provision  and  the  cause  remanded  to  the  lower  court 
for  a  hearing  thereon.  (Oregon-Wash.  B.  &  N.  Co.  v.  Spokane,  P.  & 
S.  By.  Co.,  528.) 

Appeal  and  Error — Scope  of  Beview— Presumptions. 

21.  Where  the  bill  of  exceptions  does  not  contain  any  of  the  testi- 
mony, it  will  be  presumed  that  evidence  was  received  authorizing  the 
instructions  given.     (Van  Orsdol  v.  Hutchcroft,  567.) 
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Appeal  and  Error— Adequacy  of  Complaint — Qnestloning  in  Supreme 
Coort. 

22.  The  adequacy  of  plaintifTs  statement  of  his  cause  of  action  in 
his  complaint  may  be  questioned  for  the  first  time  in  the  Supreme 
Court.     (Greenberg  v.  German  American  Ins.  Co.,  662.) 

Appeal  and  Error— Assignments  of  Error— Sufficiency. 

23.  Assignments  of  error  that  the  court  erred  in  overruling  and 
declining  to  sustain  defendant's  motion  for  nonsuit  and  in  giving 
numbered  instructions  are,  where  the  bill  of  exceptions  showed  under 
the  same  numbers  the  instructions,  refusal  of  which  was  complained 
of,  sufficient,  under  the  rule  requiring  an  appellant  to  assign  and 
set  out  briefly  and  concisely  the  errors  complained  of.  (^ike  ▼. 
Oregon-Wash.  E.  &  N.  Co.,  678.) 

Appeal  and  Error— Findings  of  Fact— Equity  Case. 

24.  Findings  of  fact  by  the  trial  court,  though  supported  by  evi- 
dence, are  not  conclusive,  but  only  persuasive,  on  appeal,  in  an 
equity  case,  which  is  tried  anew  in  the  appellate  court.  (Metropolitan 
Inv.  &  Imp.  Co.  V.    Bchouweiler,  696.) 

Appeal  and  Error— Extent  of  Bevlew— Execution  Issued  by  Clerk  of 
Court. 

25.  Where  the  judgment  of  the  Circuit  Court  on  appeal  does  not 
order  execution  to  issue,  the  promulgation  of  such  writ  under  Section 
213,  L.  O.  L.,  providing  that  the  party  in  whose  favor  a  judgment  is 
entered  may  at  any  time  after  entry  have  a  writ  of  execution,  and 
Section  215,  requiring  clerk  to  issue  such  writ,  is  not  a  judicial 
function  subject  to  review  on  appeal  from  judgment  of  Circuit 
Court.     (In  re  Barker,  702.) 

See  Costs,  1,  2. 

See  Criminal  Law,  1,  3,  5,  11,  16, 

See  Municipal  Corporations,  11. 

AFPBOPBIATION. 
See  Waters  and  Watercourses,  1,  2,  4,  5. 

ABBITBATION  AND  AWAKD. 
Arbitration  and  Award — Setting  Aside — Mistake  by  Arbitrators. 

1.  Award  of  arbitrators  should  be  set  aside  whenever  it  appears 
on  the  face  of  the  award  or  otherwise  by  testimony  properly  received 
in  suit  to  set  the  award  aside  and  does  not  express  their  real  judg- 
ment, particularly  where  the  award  involves  compensation  for  a  con- 
tinuing right,  in  which  case  a  mistake,  otherwise  not  remediable,  may 
well  become  a  gross  mistake  vitiating  the  award.  (Oregon-Wash. 
R.  &  N.  Co.  V.  Spokane  P.  &  S.  Ry.  Co.,  528.) 

Arbitration  and  Award — Suit  to  Set  Aside — Resubmission. 

2.  In  suit  to  set  aside  an  award  of  arbitrators,  in  the  absence  of 
agreement  by  the  parties,  the  court  is  not  authorized  to  resubmit  a 
question  to  the  board  of  arbitrators.  (Oregon- Wash.  R.  &  N.  Co.  v. 
Spokane  P.  ft  S.  Ry.  Co.,  528.) 
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Arbitration  and  Award— Suit  to  Set  AiAde— Decree— StiiralationB. 

3.  Where  the  parties  to  a  suit  to  set  aside  an  award  of  arbitrators 
agreed  before  the  arbitrators  on  stipulations  modifying  the  common- 
law  rules  of  liability  in  the  matter  which  the  arbitration  concerned, 
such  stipulations,  incorporated  in  the  award,  should  be  made  part  of 
the  decree  setting  it  aside  and  correcting  its  errors.  (Oregon-Wash. 
B.  &  N.  Co.  V.  Spokane  P.  &  8.  By.  Co.,  528.) 

Arbitration  and  Award— Suit  to  Set  Aside  Award— Admlasibllity  of 
Evidenca — ^Teetlmony  Taken  before  Arbitrators. 

4.  In  a  suit  to  set  aside  an  award  by  arbitrators  on  the  ground 
that  because  of  mistake  the  award  did  not  represent  the  judgment  of 
the  arbitrators,  the  evidence  taken  before  the  arbitrators  is  competent 
and  material.  (Oregon-Wash.  B.  &  N.  Co.  v.  Spokane  P.  &  8.  By.  Co., 
528.) 

Arbitration  and  Award— T78e  of  Bailroad  Bridges— Determination  of 
Compensation — Evidence — ^Volume  of  Traiflc. 

5.  In  a  suit  to  set  aside  an  award  of  arbitrators  of  compensation 
to  be  paid  by  one  railroad  for  the  use  of  a  bridge  constructed  by  an- 
other, exhibits  showing  the  number  of  cars  switched  by  the  owner 
of  the  bridge  for  the  other  railroad  during  certain  periods,  which 
included  cars  switched  to  a  point  across  the  river  at  which  the  using 
railroad  had  no  terminal  and  covered  the  period  when  it  was  acquir- 
ing its  main  terminal  across  the  river,  and  which  did  not  include 
freight  carried  by  the  using  railroad  in  less  than  carload  lots  and 
team  freight  which  could  not  be  switched,  are  of  nci  value  in  showing 
the  volume  of  the  traffic  of  the  using  railroad  across  the  bridge  from 
which  compensation  for  the  use  could  be  determined.  (Oregon- Wash. 
B.  &  N.  Co.  V.  Spokane  P.  &  8.  By.  Co.,  528.) 

Arbitration  and  Award— Snit  to  Sat  Aside— Fraud  and  lyUstake. 

6.  The  rule  that  a  judgment  of  the  chancellor  cannot  be  substi- 
tuted for  that  of  arbitrators  does  not  prevent  courts  of  equity  from 
setting  aside  awards  of  arbitrators  for  fraud  or  mistake.  (Oregon- 
Wash.  B.  &  N.  Co.  V.  Spokane  P.  &  8.  By.  Co.,  528.) 

Axbitratlon  and  Awardr-^Snit  to  Set  Aside — ^Evidence — ^Facts  Sabso- 
qnent  to  Award. 

7.  In  a  suit  to  set  aside  an  award  of  arbitrators  on  the  ground  of 
mistake,  affidavits  showing  facts  subsequent  to  the  award  have  no 
bearing  on  the  question  of  whether  it  should  be  set  aside,  but  may  be 
considered  by  the  court  at  the  hearing  after  the  award  has  been 
vacated.     (Oregon-Wash.  B.  &  N.  Co.  v.  Spokane  P.  &  8.  By.  Co.,  528.) 

Arbitration  and  Award — Conclusiveness  of  Determination. 

8.  There  being  no  limitation  in  the  arbitration  agreement  on  the 
powers  of  the  arbitrators,  but  it  being  agreed  their  decision  on  the 
law  and  facts  shall  be  final,  their  determination  cannot  be  disturbed, 
except  for  dishonesty  or  mistakes  under  the  principles  adopted  by 
them.     (Gerdetz  v.  Central  Oregon  Irr.  Co.,  576.) 

Arbitration  and  Award — ^Decision  According  to  Law. 

9.  As  arbitrators  not  restricted  by  the  arbitration  agreement  are 
not  bound  by  the  strict  rules  of  law,  but  may  decide  according  to  the 
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substantial  equities  of  the  parties,  though  both  have  broken  their 
contract,  they  in  so  doing  carry  out  their  intention  to  decide  according 
to  law.     (Gerdetz  v.  Central  Oregon  Irr.  Co.,  576.) 

See  Railroads,  7-11. 

ASSESSMENT. 
See  Municipal  Corporations,  4,  15. 
See  Quieting  Title,  1. 
See  Taxation,  8. 

ASSIGNMENT. 
See  Mortgages,  12-14. 

ASSIGNMENT  OF  EBEOB& 

See  Appeal  and  Error,  23. 

ASSUMPTION  OF  BISK. 

See  Master  and  Servant,  2. 

ATTACHMENT. 
Attachment— Affidavit— Statute. 

1.  By  direct  provision  of  Section  296,  L.  O.  L.,  plaintiff  seeking 
to  secure  a  writ  of  attachment  must  show  by  affidavit  that  the  ac- 
tion is  not  prosecuted  to  hinder,  delay  or  defraud  any  creditor  of 
the  defendant;  also  that  plaintiff's  debt  is  unsecured.  (Metropolitan 
Inv.  ft  Imp.  Co.  V.  Schouweiler,  696.) 

Attachment— AffidaTit— Judgment. 

2.  Judgment  recovered  against  defendant  in  suit  wherein  an 
attachment  was  levied  on  his  land  does  not  establish,  as  against  a 
party  holding  deed  from  him,  that  there  was  a  proper  affidavit  for 
attachment,  as  required  by  Section  296,  L.  O.  Ix  (Metropolitan  Inv. 
&  Imp.  Co.  V.  Schouweiler,  696.) 

See  Execution,  1-5. 

See  Landlord  and  Tenant,  4,  8. 

AWABB. 

See  Arbitration  and  Award. 

BANKS  AND  BANKING. 

Banks  and  Banking— Superintendent  of  Banks— Collection  of  Unpaid 
Subscriptions. 

1.  The  legal  principles  applicable  to  a  suit  by  the  superintendent 
of  banks  in  his  official  capacity,  in  behalf  of  creditors  of  an  insolvent 
bank,  to  recover  from  stockholders  upon  their  liability  for  unpaid 
stock  subscriptions,  are  not  distinguishable  from  those  applicable  to 
any  other  case,  where  the  individual  liability  of  stockholders  is  sought 
to  be  enforced.     (Sargent  v.  Waterbury,  159.) 

Banks  and  Banking— Superintendent  of  Banka— Collection  of  Unpaid 
Subscriptions. 

2.  The  authority  of  the  superintendent  of  banks  to  prosecute  an 
action  in  behalf  of  creditors  of  insolvent  bank  to  recover  from  stock- 
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holders  upon  their  liability  for  unpaid  stock  subscriptions,  being 
an  action  for  the  sole  purpose  of  enforcing  the  individual  liability  of 
stockholders  because  of  the  lack  of  other  assets  to  pay  the  debts,  is 
derived  from  Section  4586,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  244,  which  says  that  he  may,  "if  necessary  to  pay  the  debts  of 
such  bank,  enforce  the  individual  liability,  if  any,  of  the  stock- 
holders."    (Sargent  v.   Waterbury,  159.) 

Banks  and  Banking — Collection  of  Unpaid  SnbscrlptlonB — Complaint. 

3.  Id  such  action,  a  complaint  failing  to  allege  defendants  were 
stockholders  at  the  time  the  suit  was  commenced  is  demurrable,  even 
if  it  alleges  that  defendants  were  stockholders  a  few  years  prior  to 
the  commencement  of  the  suit,  since  Section  799,  subdivision  33, 
L.  O.  L.,  as  to  presumption  of  continuance  of  things  once  proven  to 
exist,  does  not  apply  in  such  a  case.     (Sargent  v.  Waterbury,  159.) 

Banks  and  Banking — Stockholders — ^Purchase  of  Stock  by  Corpora- 
tion. 

4.  Notwithstanding  Section  4569,  L.  O.  L.,  forbidding  a  bank  to 
purchase  its  own  capital  stock,  the  surrender  by  bank  stockholders 
of  their  stock  to  the  bank  was  a  valid  transfer  of  their  stock,  where 
the  bank  did  not  permanently  retire  such  stock  upon  its  surrender, 
but  subsequently  reissued  it  and  sold  it  to  other  persons.  (Sargent 
V.  Waterbury,  159.) 

Banks  and  Banking— Insolvency— Collection  of  T7npaid  Sabscrlptions. 

5.  A  suit  by  the  superintendent  of  banks,  in  behalf  of  creditors 
of  insolvent  banks  to  recover  from  stockholders  upon  their  liability 
for  unpaid  stock  subscriptions,  was  a  winding-up  suit,  and  not  simply 
a  proceeding  to  collect  a  debt  due  to  a  corporation,  where  it  appeared 
the  corporation  was  hopelessly  insolvent,  and  that  it  was  necessary, 
in  order  to  pay  the  debts  of  the  bank,  to  enforce  the  individual  lia- 
bility of  the  stockholders.     (Sargent  v.  Waterbury,  159.) 

Banks  and  Banking— Collection  of  Unpaid  Subscriptions. 

6.  To  enforce  unpaid  subscriptions  of  stockholders  of  an  insolvent 
bank,  an  accounting  of  the  assets  and  debts,  and  of  the  amount  of 
capital  remaining  unpaid  upon  the  shares,  and  the  amount  unpaid 
by  each  stockholder,  and  an  assessment  of  the  amount  due  from  each 
stockholder,  is  a  condition  precedent.     (Sargent  v.  Waterbury,  159.) 

Banks  and  Banking— liability  of  Stockholder— Absolute  Liability  of 
Porchaser. 

7.  In  an  action  by  the  superintendent  of  banks  in  behalf  of 
creditors  of  insolvent  bank  for  purchase  price  of  stock,  liability  of 
defendant  is  for  the  agreed  price,  and  is  absolute,  as  distinguished 
from  the  provisional  liability  of  a  subscriber  for  unpaid  subscription. 
(Sargent  v.  Waterbury,  159.) 

Banks  and  Banking— Insolvency— Liability  of  Stockholders  on  Stock 
Subscriptions. 

8.  In  proceedings  to  wind  up  an  insolvent  bank,  liability  of  a  sub* 
scriber  for  unpaid  stock  subscriptions  must  be  enforced  pro  rata,  and 
only  so  far  as  necessary  to  liquidate  indebtedness  of  bank  after  an 
account  has  been  taken  and  balance  settled.  (Sargent  v.  Waterbury, 
159.) 
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Banks  and  Banking— Insolvency — Liability  of  Stockholders  for  Un- 
paid Subscriptions — Enforcement. 

9.  Under  Section  4586,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
page  244,  empowering  the  superintendent  of  banks  to  enforce  in- 
dividual liability  of  stockholders,  if  necessary  to  pay  debts  of  bank, 
only  those  persons  can  be  proceeded  against  who  hold  stock  at  tho 
time  that  the  superintendent  of  banks  is  entitled  to  enforce  si^ch 
liability.     (Sargent  v.  Waterbury,  159.) 

Banks  and  Banking — Individual  Liability  of  Stockholders — ^Nature. 

10.  The  fund  acquired  by  enforcing  individual  liability  of  bank 
stockholders,  under  Section  4586,  L.  O.  L.,  as  amended  by  Laws  of 
1911,  page  244,  is  in  the  nature  of  a  reserve,  to  be  called  in  and  ap- 
plied when  the  other  assets  of  the  bank  are  exhausted  and  the  bal- 
ance of  the  indebtedness  remains  unpaid.  (Sargent  v.  Waterbury, 
159.) 

Banks  and  Banking— Insolvency — Individual  Liability  of  Stockhold- 
ers—Action— ^Parties. 

11.  In  an  action  to  enforce  individual  liability  of  stockholders  of 
insolvent  bank  under  Section  4586,  L.  O.  L.,  as  amended  by  Laws 
of  1911,  page  244,  all  stockholders  should  be  made  parties,  and  the 
court  should  ascertain  and  decree  the  proportional  amount  each 
should  pay  toward  liquidation  of  bank's  liabilities.  (Sargent  r. 
Waterbury,  159.) 

Banks    and    Banking— Insolvency — ^Individual    Liability    of    Stock- 
holders. 

12.  Notwithstanding  that  the  banking  law  requires  one  half  the 
capital  of  a  bank  to  be  paid  in  before  beginning  business  and  the 
remainder  within  six  months  thereafter,  which  provision  constitutes 
an  assessment  by  operation  of  law,  liability  of  a  stockholder  for  un- 
paid subscription  is  merely  a  chose  in  action,  to  be  enforced  only 
when  necessary  to  make  up  a  deficiency  after  the  exhaustion  of  other 
assets.     (Sargent  v.  Waterbury,  159.) 

BAY  CITY,  OHABTEB  OF. 
See  Provoost  v.  Cone,  522. 

BENEFIT  INSURAKOE« 

See  Insurance,  8-11. 

BENEFITS. 
Special  Benefits. 

See  Eminent  Domain,  3-6. 
See  Municipal  Corporations,  15. 

BELL  OF  EXOEPTIONa 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 
Bills  and  Notes— Pleading— Plea  in  Abatement. 

1.     If  a  transfer  of  notes  by   the  payee   was  made  without  the 
knowledge  on  the  part  of  the  transferee  of  any  infirmity  in  the  notes 
88  Or. — A6 
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or  of  any  circamstances  indicating  the  design  on  the  part  of  the 
payee  to  deal  fraudulently  with  the  maker  or  to  avoid  responding  to 
any  warranty  it  had  given  covering  the  goods  for  which  the  notes 
were  executed,  the  maker's  plea,  in  the  transferee's  suit  on  the  notes, 
setting  up  the  warrantv,  its  breach,  and  averring  that  the  suit  was  in 
the  name  of  the  transferee,  through  collusion  with  the  payee,  to  de- 
prive the  maker  of  his  equities,  was  unavailable.  (Clarinda  Trust  ft 
Savings  Bank  v.  Doty,  214.) 

BUl8  and  Note»-Plea<Uii«. 

2.  Where  notes  were  given  for  goods  sold  under  warranty,  the 
warranty  was  broken,  and  the  notes  were  transferred  with  notice  to 
the  transferee  of  the  fact,  and  that  the  payee  intended  to  deal 
fraudulently  with  the  maker,  such  matters  could  be  urged  in  bar  of 
the  transferee's  suit  on  the  notes,  and  did  not  need  to  be  pleaded  in 
abatement.     (Clarinda  Trust  &  Savings  Bank  v.  Doty,  214.) 

Bills  and  Notes— Dvreos. 

3.  Where  the  principal  stockholder  of  a  bank,  by  means  of  for- 
geries and  fictitious  notes,  depleted  the  bank's  funds  so  that  it  became 
insolvent,  and  officers  of  the  bank  went  to  the  stockholder's  wife,  who, 
understanding  from  what  they  said,  though  no  actual  threat  was  made, 
that  her  husband's  prosecution  would  ensue,  unless  his  defalcation  was 
made  good  through  her  assistance,  executed  certain  notes  to  make 
good  the  defalcation,  such  notes  were  void,  or  at  least  voidable  at  the 
wife's  option.     (Bostad  v.  Thorsen,  489.) 

Bills  and  Note»—Ftaud— Mistake  of  Law. 

4.  It  is  no  ground  for  decree  perpetually  enjoining  suit  on  notes 
given  by  plaintiff  that  she  signed  them  on  defendant's  representing 
that  her  signature  would  not  make  her  personally  liable,  since  the 
misrepresentation  or  mistake  was  one  of  law  against  which  relief 
will  not  be  granted.     (Wicks  v.  Metcalf,  687.) 

Bills  and  Notes-Consideration— Suffldency. 

5.  Where  a  debt  owing  by  plaintiff's  husband  was  overdue,  but 
by  plaintiff  giving  the  notes  an  extension  of  time  for  18  months  was 
obtained,  there  was  sufficient  consideration  to  support  the  new 
promise  to  pay  by  the  plaintiff.     (Wicks  v.  Metcalf,  687.) 

Bills  and  Notes— Validity— Frand— Opinion. 

6.  In  suit  to  restrain  action  at  law  on  notes  on  ground  that  plain- 
tiff's signature  was  secured  by  fraud,  the  representations  relied  on 
being  that  the  defendant  said  the  security  would  otherwise  be  in- 
sufficient, and  that  plaintiff's  signature  was  necessary  to  make  the 
security  good,  such  matter  is  an  opinion,  and  does  not  afford  a 
ground  for  charging  fraud.     (Wicks  v.  Metcalf,  687.) 

Assignment  of  Note  and  Transfer  of  Mortgage  Oarried  tbe  Bight  to 
Have  the  Mortgage  Foreclosed. 
See    Chattel  Mortgages,  1. 

BONDa 
For  Bnilding  and  Maintaining  Highways, 
See  CountieSi  1,  2. 
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Contractor's  Bond  on  Pablic  Works. 
See  Highways,  1-4. 
See  Counties,  3,  4. 
See  Municipal  Corporations,  3. 

BOUNDARIES. 

See  Estoppel,  1. 

BBIDOE8. 

See  Appeal  and  Error,  19. 
See  Arbitration  and  Award,  5. 
See  Carriers,  1,  2. 
See  Railroads,  6-11. 

BBOKEBB. 

See  Statute  of  Frauds,  9. 
See  Trial,  3. 

BUrLDINOa 

Restrictions  as  to  Use  of  Premises. 

See  Covenants,  1-6. 

BURDEN  OF  PROOF. 

See  Divorce,  2. 

See  Execution,  1,  3,  4. 

See  Husband  and  Wife,  1* 

CANOEIXATION  OF  INSTRUMENTS. 
Cancailation  of  Instniments— Rescission — Qronnds. 

1.  The  fact  that  the  plaintiff  corporation  made  an  improvident 
bargain  when  they  contracted  with  defendants  for  the  purchase  of 
land  does  not  present  a  situation  which  the  court  can  relieve,  as 
courts  cannot  make  contracts  nor  break  them  except  for  some  rea- 
son which  the  law  recognizes  which  must  be  clearly  proved  by  the 
complaining  party.     (Society  of  Doukhobors  v.  Hecker,  65.) 

CARRIERS. 

Oarriera— Use  of  Bridges— Determination  of  Compensation— Evidence 
— Contract  for  Similar  Use. 

1.  On  proceedings  to  determine  the  compensation  to  be  paid  by 
one  railroad  for  the  use  of  a  bridge  constructed  by  another  under  a 
city  ordinance  requiring  it  to  permit  the  user  on  payment  of  com- 
pensation, contracts  fixing  the  terms  under  which  different  railway 
companies  used  bridges  of  others  which  failed  to  show  a  uniform  prac- 
tice in  that  respect  are  immaterial.  (Oregon-Wash.  B.  &  N.  Co.  v. 
Spokane  P.  &  S.  By.  Co.,  528.) 

Canlera— Use  of  Bridget— Compensation— Fixed  Charges. 

2,  A  railroad  owning  a  bridge  which  it  was  required  to  permit 
other  railroads  to  use  is  entitled  to  a  fair  share  of  the  charge  for 
operation  and  maintenance  of  the  bridge  and  of  the  interest  on  the 
investment,  regardless  of  fluctuations  of  railway  trafiSc,  so  that  the 
fact  that  the  award  of  arbitrators  fixed  an  adequate  charge  for  each 
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car  hauled  across  the  bridge  does  not  show  that  the  compensation 
awarded  by  them  was  adequate.  (Oregon-Wash.  B.  ft  N.  Co.  y. 
Spokane  P.  &  8.  By.  Co.,  528.) 

CASES  IN  THE  OREGON  REPORTS. 

Applied,  Approved,  Cited,  Distlnguislied,  Followed  and  Orerruled  in 
this  Volume. 

0ee  Table  in  Front  of  this  Volume. 

CERTIOEABI. 

See  Justices  of  the  Peace,  2. 
See  Beview. 

CHARTER  OF  CITIES. 

Bay  City — ^Provoost  v.  Cone,  622. 
Milwaukie — Hagenberger  v.  Milwaukie,  298. 
Portland — Ah  Poo  v.  Stevenson,  Municipal  Judge,  340. 

Schmid  v.  City  of  Portland,  583. 

Western  Union  Tel.  Co.  v.  Hurlburt,  633, 
Silverton — ^Bock  v.  Silverton,  33. 

McClaine  v.  Silverton,  26. 

CHATTEL  MORTaAGES. 

Chattel  Mortgages— Right  to  Foreclose— ABsignment  of  Notes   and 
Transfer  of  Mortgage. 

1.  The  assignment  of  notes  and  the  actual  manual  transfer  of  the 
chattel  mortgage  securing  them  carried  the  right  to  have  the  mort- 
gage foreclosed.     (Clarinda  Trust  &  Savings  Bank  v.  Doty,  214.) 

CITATION. 
Service  of  Citation  by  Publication. 

See  Executors  and  Administrators,  7« 
See  Time,  1. 

CITIES. 

See  Municipal  Corporations. 

CITY  CHARTER8L 
See  Charter  of  Cities. 

CITT  ORDINAKCSa 

See  Municipal  Corporations. 
See  Taxation,  5. 

CLAIMS. 
Presentation  of  Claim  for  Audit. 

See  Schools  and  School  Districts,  1,  2. 

Rejection  of  Claim  Against  Spendthrift's  Estate. 
See  Courts,  2,  3. 
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OOLLATEBAL  ATTACK. 

See  Eminent  Domain,  6. 
See  Judgment,  1-3. 
See  Mandamus,  2. 

COIOCBBOE. 

Commerce— T^ation— Property  Taxable — Telegrapb  FtancMse— In^- 
state  Commerce — Operatioii  Under  Act  of  Congress. 

1.  A  telegraph  company  engaged  in  interstate  commerce  and 
having  a  franchise  under  Act  Cong.  July  24,  1866,  to  maintain  its 
lines  along  military  and  post  roads  may  nevertheless  be  taxed  on  its 
municipal  franchise  to  maintain  lines  along  a  city's  streets.  (West- 
em  Union  Tel.  Co.  v.  Hurlburt,  633.) 

COBOION   USEB. 

See  Railroads,  5-11. 

COMPENSATION. 
For  Use  of  Bridges. 

See  Carriers,  1,  2. 

COMPBOMISE  AND  SETTIiEMENT. 

Compromise  and  Settlement — Consideration. 

1.  The  parties  bona  fide  considering  a  claim  between  them  doubt- 
ful, its  compromise  cannot  be  attacked  on  the  ground  of  invalidity 
of  the  claim.     (John  Wilson  Estate  Co.  v.  Dammeier  Iny.  Co.,  283.) 

COMPUTATION. 

See  Insurance,  3. 
See  Interest,  1. 
See  Time,  1. 

CONCLUSION  OF  LAW. 
See  Pleading,  3,  12. 

CONCLUSIVENESS. 

See  Appeal  and  Error,  4. 

See  Arbitration  and  Award,  8. 

See  Judgment,  5. 

See  Municipal  Corporations,  2. 

CONDEMNATION  PBOCEEDINaa 

See  Eminent  Domain,  3-6. 

CONFESSIONS. 

See  Criminal  Law,  4,  6-9. 

CONSTDEBATION. 

See  Bills  and  Notes,  5. 

See  Compromise  and  Settlement,  1. 
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See  Deeds,  2. 

See  iMden<!e,  1. 

See  Fraudulent  Gonveyancee,  1-8. 

See  Husband  and  Wife,  3. 

OONSnTCTTION  OF  OBEGOK. 

See  Table  in  Front  of  this  Volume. 

CONSTBXJOTIOir. 

See  Counties,  4. 

See  Eecrows,  3,  4. 

See  ETvidence,  10. 

See  Insurance,  6. 

See  Ldmitation  of  Actions,  3. 

See  Pleading,  1,  14. 

See  Principal  and  Agent,  2-4. 

See  Process,  7. 

See  Railroads,  6. 

0ONTBA0T8. 

Oontract»— To  Defeat  Justice — ^Becorery  for  Serricas. 

1.  The  sole  object  of  the  employment  of  plaintiffs  being  to  defeat 
the  ends  of  justice  on  a  prosecution,  with  a  reckless  disregard  of  the 
means  employed,  its  illegality  will  prevent  recovery  for  services  there- 
under.    (Mitchell  V.  Coach,  45.) 

Contracts— Legality— Pnrdiaae  of  Public  Lands— Illegal  Oath. 

2.  An  agreement  between  a  husband  and  wife  made  in  another 
state  that  the  former  should  come  to  the  state  and  purchase  a  tract 
of  land,  for  which  each  should  pay  half,  and  title  to  which  should 
be  taken  in  their  joint  names,  where  the  husband  purchased  the 
land  from  the  state  and  made  an  oath,  as  he  was  required  to  do  that 
he  was  purchasing  it  for  his  own  use,  was  not  void  as  against  public 
policy,  since  the  husband  could  have  procured  an  application  and 
oath  from  his  wife  for  her  share,  and  he  will  not  be  permitted  to 
defeat  her  claim  to  a  resulting  trust  in  such  land  to  the  extent  of 
the  consideration  paid  by  her  under  the  agreement.  (Williams  r. 
Williams,  59.) 

See  Carriers,  2. 

See  Corporations,  1,  2,  5. 

See  Counties,  3. 

See  Guaranty,  1. 

See  Highways,  1-4. 

See  Insurance,  1,  4,  12. 

See  Mines  and  Minerals,  3,  4. 

See  Municipal  Corporations,  3* 

See  Pleading,  12. 

See  Principal  and  Surety,  L 

See  Spendthrift,  1. 

See  Statute  of  Frauds,  2,  6,  9. 

See  Vendor  and  Purchaser,  1,  6. 

See  Work  and  Labor,  3,  4. 
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OOinrBIBUTO&Y  NEaUOENOB. 
6e6  Negligence,  1,  2. 
See  Railroads,  12. 

OONVEYANOSa 

See  Deeds, 
See  Mortgages. 

COPIES. 

See  Eyidence,  6. 

coBPosATioira 

Ck>rporatioii»— Defense  of  Ultra  Vires. 

1.  The  contract,  under  which  defendants  received  goods  of  plain- 
tiff corporation,  not  trenching  on  public  policy  nor  violating  any 
express  legislative  enactment,  they  interposing  the  defense  that 
it  was  ultra  vires,  the  corporation  should  be  required  to  return  the 
goods  or  pay  th^  reasonable  value.  (National  Sales  Co.  v.  Man- 
ciet,  34.) 

Oorporation»-4ftock  Sab6CTiptlon--Oontract — Secnrlty  or  Payment. 

2.  A  contiact  whereby  the  owner  of  property  conveyed  it  to  a 
trustee  for  a  corporation,  subject  to  a  mortgage  thereon,  and  to  a 
contract  for  the  sale  thereof,  and  received  shares  of  stock  in  the  cor- 
poration, which  contract  expressly  provided  that  the  note  given 
by  the  trustee  to  the  corporation  for  the  purchase  price  of  the  land 
was  to  be  paid  only  out  of  the  proceeds  of  the  sale  of  the  land, 
was  a  sale  of  the  stock  paid  for  by  the  conveyance  of  the  land,  not  a 
sale  for  a  price  secured  by  the  conveyance.  (Pogarty  v.  Hunter, 
183.) 

Corporations — Stock— Payment  in  Property. 

3.  Under  the  law  of  Washington,  subscriptions  to  the  stock  of  a 
corporation  organized  in  that  state  can  be  paid  in  property,  which  is 
considered  in  good  faith  by  the  parties  as  equivalent  to  the  value 
of  the  stock.     (Fogarty  v.  Hunter,  183.) 

Corporations — Stock— Bepnrchase  by  Corporation. 

4.  In  a  contract  whereby  a  corporation  agreed  to  resell  part  of  the 
stock  subscribed  for  by  a  purchaser,  an  agreement  that  on  its  fail- 
ure to  make  such  resale  the  corporation  would  pay  for  the  stock  out 
of  the  proceeds  of  the  sale  of  land  conveyed  to  it  by  the  subscriber 
in  payment  for  the  stock  is  an  agreement  by  the  corporation  in- 
directly to  purchase  its  own  stock,  and  is  ultra  vires  and  void  where 
the  laws  of  the  state  in  which  it  was  incorporated  forbade  it  from 
purchasing  its  own  stock.     (Fogarty  v.  Hunter,  183.) 

Corporations— Contract— Ultra  Vires  Provision— Effect. 

5.  The  invalidity  of  that  provision  merely  because  it  was  ultra 
vires  does  not  vitiate  the  whole  contract  nor  render  the  subscriber 
liable  to  the  corporation  for  the  amount  paid  him  by  it  for  a  resale 
of  part  of  the  stock  nor  require  him  to  repay  the  amount  received 
by  him  as  dividends  on  stock  of  another  corporation  issued  in  ex- 
change for  his  stock.     (Fogarty  y.  Hunter,  183.) 
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Corporatloiui— "Franclilse*' — Primary  and  Secondary  Franchises. 

6.  A  "franchise"  is  a  right  or  privilege  granted  a  person  or  cor- 
poration by  the  government,  or  a  state,  either  directly  or  indirectly, 
the  right  granted  to  an  artificial  person  to  be  a  corporation  being 
known  as  its  primary  franchise,  and  the  right  conferred  on  the  cor- 
poration  to  transact  a  particular  business  being  known  as  its  second- 
ary franchise.     (Western  Union  Tel.  Co.  v.  Hurlburt,  633.) 

Corporations — Proving  Corporate  Existence. 

7.  Where  the  corporate  existence  of  a  plaintiff  is  alleged,  it  must 
be  proved,  and  where  this  is  not  done,  a  nonsuit  is  proper.  (Strang 
V.  Oregon- Wash.  E.  &  N.  Co.,  644.) 

cosTa 

Costs— Appeal— Prevailing  Party. 

1.  Where  both  parties  to  a  euit  appealed  and  both  failed  on  their 
appeal,  neither  party  would  recover  costs  in  the  appellate  court. 
(Stadelman  v.  Miner,  348.) 

Costs — On  Appeal— Dismissal. 

2.  Where  a  suit  is  dismissed  on  an  appeal  by  defendant  for  failure 
of  plaintiff  to  produce  a  preponderance  of  evidence,  dismissal  should  be 
without  costs  or  disbarsements  to  either  party.  (Prouty  r.  Bur- 
roughs, 660.) 

COUNTIES. 

Counties — ^Bonds— Elections — Validity — Certificate  of  County  Court. 

1.  Under  Laws  of  1913,  page  174,  providing  that  the  order  of  the 
County  Court  shall  be  conclusive  as  to  regularity  of  proceedings  for 
the  issuance  of  road  bonds  if  a  majority  of  voters  at  any  general  or 
special  election  shall  have  voted  in  favor  of  issuing  such  bonds,  the 
authority  of  the  County  Court  depends  upon  whether  a  majority  of 
the  voters  actually  voted  for  the  measure,  and  the  order  of  the  County 
Court  does  not  foreclose  an  investigation  into  the  election.  (Wilson 
v.  Wasco  County,  147.) 

Counties — ^Bonds— Election — Count  of  Votes— Iffajority. 

2.  The  majority  of  those  voters  voting  on  the  issuance  of  bonds 
for  building  and  maintaining  county  highways,  and  not  the  majority 
of  all  voters  voting  at  the  election,  determines  whether  such  bonds 
shall  be  issued  under  Laws  of  1913,  page  170.  (Wilson  v.  Wasco 
County,  147.) 

Counties — Contract  for  Public  Work— Power  to  Bequire  Bond. 

3.  Public  corporations,  such  as  a  county,  though  not  expressly  au- 
thorized by  enactment,  have  the  power  to  require  bond  from  contrac- 
tors for  public  work  to  pay  for  all  labor  and  materials  furnished 
in  the  performance  of  such  work.  (Columbia  County  v.  Consolidated 
Contract  Co.,  251.) 

Counties-Contractor's  Bond — Construction. 

4.  The  rule  of  strictissimi  juris  does  not  apply  to  a  surety  com- 
pany on  a  contractor's  bond,  given  under  Section  6266,  L.  O.  L.,  as 
amended  by  Laws  of  1913,  page  59,  and  the  bond  must  be  construed 
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most  strongly  in  behalf  of  the  indemnity,  which  the  obligee  has  good 
reason  to  expect,  the  surety  company  being  bound  by  the  recitals  in 
the  bond  which  it  executed  for  a  compensation.  (Columbia  County 
y.  Consolidated  Contract  Co.,  251.) 


See  Conrta,  1-8. 
Bee  Highways. 
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Courts — ^Probate  Oonrts^-Coiinty  Oonrt. 

1.  The  County  Court  sitting  in  probate  acts  judicially.  (Stadel- 
man  v.  Miner,  348.) 

Courts— Appealable  Order  or  Decree— Bejection  of  Claim  by  County 
Court. 

2.  An  order  of  the  County  Court  rejecting  a  claim  against  a 
spendthrift's  estate  is  appealable  in  view  of  Section  945,  L.  O.  L., 
providing  that  provisions  of  Chapter  5,  Title  7,  (Sections  548-560), 
relating  to  appeals,  are  intended  to  apply  to  judgments  and  decrees 
of  the  County  Courts  in  all  cases.     (In  re  Barker,  702.) 

Courts — Circuit  Oonrt — ^Powers  on  Appeal  from  County  Court. 

3.  Under  Section  559,  L.  O.  L.,  providing  that  upon  an  appeal 
to  the  Circuit  Court  the  manner  of  proceeding  thereafter  is  the  same 
as  if  the  action  had  been  commenced  in  such  court,  but  if  the  ap- 
peal is  from  a  decree  of  County  Court,  the  appellate  court  may  give 
a  final  decree  in  the  cause  or  matter,  the  Circuit  Court  may  enter 
judgment  for  claimant  on  appeal  from  an  order  of  County  Court 
rejecting  claim  against  estate  of  a  spendthrift.     (In  re  Barker,  702.) 

See  Municipal  Corporations,  5-13. 

COVENANTS. 
Covenants— Restrictions  as  to  T7se  of  Premises — ^Validity. 

1.  A  clause  in  various  deeds  from  a  land  company  limiting  the 
buildings  to  be  erected  on  the  lots  to  those  designed  for  residential 
purposes  is  valid,  even  where  the  building  proposed  is  intended  for 
school  purposes  or  for  the  erection  of  a  church  in  absence  of  written 
consent,  the  right  to  grant  which  was  reserved  in  the  grantor.  (Scott 
Co.  V.  Roman  Catholic  Archbishop  of  Oregon,  97.) 

Covenants— Bestrictions  as  to  Use  of  Premises — ^Validity. 

2.  Where  the  common  grantor  by  a  clause  in  all  its  deeds  restricted 
buildings  to  residential  purposes,  but  reserved  the  right  to  consent  to 
erection  of  buildings  for  school  and  church  purposes,  he  had  the  power 
as  against  his  grantees  to  give  his  consent  to  erection  of  buildings 
for  such  purposes.  (Scott  Co.  ▼.  Boman  Catholic  Archbishop  of  Ore- 
gon, 97.) 

Covenants— Bestrictions  as  to  Use  of  Premises— Validity. 

3.  Restrictive  covenants  in  a  deed  are  to  be  construed  most  strictly 
against  the  covenant.  (Scott  Co.  y.  Roman  Catholic  Archbishop  of 
Oregon,  97.) 
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Covenants — ^BestrictionB  as  to  T7se  of  Premises    Validity. 

4.  Provision  in  deed  granting  land  in  an  addition  restricting 
buildings  to  residential  purposes,  but  reserving  right  to  consent  to 
buildings  for  church  and  school  purposes,  was  sufficient  notice  to  the 
vendees  that  such  consent  might  be  granted.  (Scott  Oo.  y.  Boman 
Catholic  Archbishop  of  Oregon,  97.) 

Covenants  —  Building   Sestrictions  —  Chnfcb   Purposes— '^Convent^ — 
"Nun.»' 

5.  Where  grantor  in  several  deeds  reserved  right  to  waive  resident 
tial  restrictions  in  favor  of  church  or  school  purposes,  he  could  validly 
grant  privilege  of  erecting  a  convent,  which  is  a  house  or  building 
occupied  by  nuns,  who  noay  be  designated  as  women  of  Catholic  re- 
ligion who  live  in  a  convent  under  vows  of  poverty,  chastity  and 
obedience.     (Scott  Co.  ▼.  Roman  Catholic  Archbishop  of  Oregon,  97.) 

Covenants — ^Building  Bestrictions — '^Church  Purposes" — **01iurclL*' 

6.  In  such  case  the  erection  of  a  convent  may  be  deemed  a  "church 
purpose,"  since  the  word  "church"  applies  not  only  to  a  building  used 
for  worship,  but  to  any  body  of  Christians  holding  and  propagating 
a  particular  form  of  belief,  and  any  building  intended  primarily  for 
purposes  connected  with  a  faith  is  used  for  "church  purposes."  (Scott 
Co.  y.  Boman  Catholic  Archbishop  of  Oregon,  97.) 

CBIBONAL  LAW. 

Criminal  Law— Certiorari— Appeal — Concurrent  Bemedles. 

1.  While  review  and  appeal  are  concurrent  remedies,  a  party 
cannot  exercise  both  at  the  same  time;  so  when  an  appeal  is  pending 
a  writ  of  review  will  not  lie.     (Clubine  v.  City  of  Merrill,  87.) 

Criminal  Law— Harmless  Error— Examination  of  Jurors. 

2.  Where  after  all  of  the  regular  panel  of  jurors  except  one  venire- 
man had  been  examined  and  excused  and  before  any  juror  had  been 
accepted,  the  prosecutor  asked  the  remaining  venireman  an  improper 
question  and  he  was  excused,  the  asking  of  such  question  was  not  re- 
versible error,  it  not  appearing  that  defendant's  rights  were  preju- 
diced, for  he  might  thereafter  examine  any  juror  as  to  whether  he  had 
heard  anything  about  the  oceurrence.     (State  v.  Morris,  429.) 

Criminal  Law— Appeal— Improper  Conduct  of  Counsel 

3.  A  mere  exception  to  an  improper  remark  by  the  prosecutor  in 
examining  venireman  will  not  be  considered  on  appeal,  where  the 
venireman  was  not  challenged  and  no  ruling  on  such  remark  was 
demanded.     (State  v.  Morris,  429.) 

Criminal  Law— Confessions — Admission. 

4.  A  confession,  unless  voluntary  and  not  induced  by  hope  or  fear, 
is  not  admissible;  Section  1537,  L.  O.  L.,  expressly  excluding  confes- 
sions induced  by  fear  or  threats.     (State  r.  Morris,  429.) 

Criminal  Law— Appeal— Bevlew. 

5.  The  determination  of  the  trial  court  that  a  confession  of  de- 
fendant was  obtained  without  the  influence  of  hope  or  fear  exercised 
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by  a  third  person  will  not  be  disturbed  on  review,  unless  there  is  clear 
and  manifest  error.     (State  v.  Morris,  429.) 

Criminal  Law— Conf  e88ion»— AdmissioiL 

6.  Where  accused  was  fully  informed  of  the  nature  of  the  eharge 
against  him  and  was  advised  to  consult  his  people  or  an  attorney 
before  making  any  statement,  being  warned  that  any  statement  he 
made  would  be  used  against  him,  his  confession,  made  as  a  result  of 
the  examination  of  the  prosecutor  and  sheriff,  which  examinatiou  was 
conducted  in  an  ordinary  manner,  without  any  threats  being  made  or 
inducements  offered,  is  voluntary  and  admissible  in  evidence;  the  fact 
that  the  sheriff  after  the  confession  told  accused  he  would  do  what 
he  could  for  him  not  affecting  it.     (State  v.  Morris,  429.) 

Criminal  Law— Confessioiuk— Admissibility  in  Evidence. 

7.  That  a  confession  is  made  in  answer  to  questions,  assuming  the 
guilt  of  accused  after  notice  by  the  officers  who  propounded  the  ques- 
tions that  any  statement  would  be  used  against  him,  does  not  render 
the  confession  inadmissible.     (State  v.  Morris,  429.) 

Criminal  Law— Confessions— Admissions. 

8.  Where  the  sheriff  and  the  prosecutor  warned  accused  that  any 
statement  he  made  would  be  used  against  Mm,  and  that  it  was  unneces- 
sary for  bim  to  make  any  statement,  it  was  unnecessary  for  the  deputy 
sheriff,  before  propounding  questions  to  accused,  to  again  caution  him. 
(State  V.  Morris,  429.) 

Criminal  Law— Evidence— Confesaioni. 

9.  Where  accused's  confession  was  reduced  to  narrative  form  at 
his  dictation  and  read  over  and  signed  by  him,  it  is  admissible,  though 
not  in  his  exact  language.     (State  v.  Morris,  429.) 

Criminal  Law— Evidence — Opinion  Testimony. 

10.  When  the  matter  under  consideration  before  a  jury  is  of  such 
a  character  that  anyone  of  ordinary  intelligence,  without  any  peculiar 
course  of  study,  is  able  to  form  a  correct  opinion,  expert  testimony  is 
inadmissible;  therefore,  in  a  prosecution  for  homicide,  where  accused's 
confession,  in  which  he  admitted  that  he  and  another  choked  deceased 
in  robbing  her,  was  in  evidence  and  there  was  medical  testimony  that 
deceased's  death  resulted  from  strangulation,  a  further  statement  by 
the  medical  expert  that  the  death  was  not  accidental  was  inadmissible. 
(State  V.  Morris,  429.) 

Criminal  Law— Appeal— Hannless  Enor. 

11.  In  view  of  Article  VII,  Section  3,  of  the  Constitution,  provid- 
ing for  the  disregarding  of  harmless  error,  the  erroneous  admission  of 
expert  testimony  that  the  death  of  deceased  was  not  accidental  was 
harmless,  where  the  jury  could  not  have  drawn  any  other  inference 
from  the  testimony,  there  being  testimony  that  deceased  died  of 
strangulation,  and  accused's  confession  that  he  and  another  choked 
her  in  the  pursuance  of  a  plan  to  commit  larceny  being  in  evidence. 
(State  V.  Morris,  429.) 

Criminal  Law— Trial— Instructions— <^nrder  in  Second  Degree.** 

12.  Section  1894,  L.  O.  L.,  declares  that  if  any  person  shall  pur- 
posely and  maliciously,  but  without  deliberation  and  premeditation  or 
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in  the  commission  of,  or  attempt  to  commit,  any  felony  other  than 
arson,  etc.,  kill  another,  such  person  shall  be  deemed  guilty  of  murder 
in  the  second  degree.  Accused  was  charged  with  murder  in  the  second 
degree,  it  being  the  state's  contention  that  he  and  his  confederate 
choked  deceased  to  death  in  furtherance  of  a  scheme  to  commit  lar- 
ceny. The  court  charged  that  under  the  indictment  it  was  not  neces- 
sary to  prove  either  a  purpose  to  kill,  or  deliberate  and  premeditated 
malice;  the  indictment  having  alleged  murder  while  engaged  in  the 
commission  of  larceny  in  a  dwelling-house,  and  that  proof  of  larceny 
and  the  killing  would  make  out  a  case.  By  a  subsequent  instruction 
the  court  informed  the  jury  that  in  a  prosecution  for  homicide  com- 
mitted in  pursuance  of  a  felony,  the  expression,  "purposely  and  malici- 
ously," contained  in  the  statute,  did  not  apply.  Held,  that  the  instruc- 
tions, taken  together,  were  sufScient,  and  not  susceptible  of  misleading 
the  jury.     (State  v.  Morris,  429.) 

Orixnlnal  Law — Trial — ^InBtrnctloiui. 

13.  Where  other  instructions  correctly  charged  the  jury  as  to  rea- 
sonable doubt,  an  instruction  is  not  susceptible  of  attack  on  the  ground 
that  it  failed  to  include  the  element  of  reasonable  doubt,  for  the  in- 
structions should  be  considered  as  a  whole.     (State  v.  Morris,  429.) 

Orlmlnal  Law— Trial— AccompUce'B  Testimony. 

14.  An  instruction  that  a  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice  unless  he  be  corroborated  by  other  evidence 
and  that  to  warrant  conviction  such  corroborating  evidence  must  not 
only  show  the  commission  of  the  crime  and  the  circumstances  of  its 
commission,  but  must  be  such  as  to  connect  defendant  with  the  crime 
charged,  is  correct  under  Section  1540,  L.  0.  L.,  declaring  that  a  con- 
viction cannot  be  had  upon  the  tcstiony  of  an  accomplice,  unless  he 
is  corroborated  by  other  evidence  tending  to  connect  accused  with  the 
commission  of  the  crime,  and  it  is  not  sufficient  to  merely  show  the 
commission  of  a  crime.     (State  t.  Morris,  429.) 

Orlmlnal  Law— Appeal— Harmless  Error. 

15.  In  a  prosecution  for  homicide  committed  pursuant  to  a  plan 
to  commit  larceny  in  a  dwelling-house,  one  who  had  agreed  to  partici- 
pate with  accused  and  another  in  the  offense,  but  had  withdrawn 
before  any  overt  act  was  taken,  testified  for  the  state.  The  court 
charged  that  a  conviction  could  not  be  had  on  accomplice's  testimony, 
unless  the  accomplice  was  corrqborated  by  evidence  tending  to  con- 
nect accused  with  the  crime.  Held  that  the  error,  if  any,  in  the  giving 
of  the  charge  was  not  prejudicial;  it  being  to  accused's  advantage 
that  the  testimony  of  the  witness  should  be  treated  as  that  of  an 
accomplice.     (State  v.  Morris,  429.) 

Orlmlnal  Law— Trial— Inttmctloni. 

16.  No  complaint  can  be  made  of  instructions  which  were  correct 
and  were  necessary  to  advise  the  jury  of  the  crime  charged,  so  that 
they  might  intelligently  apply  the  evidence;  such  instructions  not 
giving  undue  prominence  to  any  phase  of  the  case.  (State  v.  Morris, 
429.) 

Bee  Municipal  Corporations,  5-13. 

OBOSS-EXAMINATION. 

See  Witnesses,  1-3. 
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CURATIVE  STATUTES. 

See  Executors  and  Administrators,  3. 

DAMAGES. 

See  Eminent  Domain,  3-6. 
See  Landlord  and  Tenant,  1-3. 
See  Bailroads,  13,  15,  16. 

DATS. 

See  Time,  1. 

DEATH. 
Death  of  Grantor,  Effect  of. 
See  Escrows,  1. 

DEBTOR  AND  OBEDITOB.  ^ 

See  Fraudulent  Conveyances,  1-3. 
See  Landlord  and  Tenant,  4. 

DEEDS. 
Deeds— DeliYery—^ufllcieiicy. 

1.  Where  the  grantee  in  a  deed  told  the  grantor  to  give  it  to  the 
officer  of  a  bank  and  instruct  the  officer  to  have  it  recorded,  the 
delivery  of  the  deed  to  the  officer  was  a  sufficient  delivery  to  the 
grantee.     (Savage  v.  Scroggin,  51.) 

Deeds — Consideration— Promise  to  Pay  Debt. 

2.  A  promise  to  pay  debts  of  a  grantor  as  consideration  for  a 
deed  becomes  absolute  upon  the  execution  of  the  instrument.  (Savage 
V.  Scroggin,  51.) 

Deeds — ^DellYery  to  Third  Person — Time  of  Taking  Effect. 

3.  Where  a  deed  is  signed  and  delivered  to  a  depositary  with  di- 
rections to  deliver  it  to  grantee  upon  death  of  grantor,  the  instru- 
ment, even  in  the  absence  of  contract  and  consideration,  will  oper- 
ate to  convey  title  if  the  grantor  at  time  of  delivery  parted  with 
control  and  dominion  over  the  writing,  such  instrument  being  regarded 
as  the  present  act  of  the  grantor.     (Foulkes  v.  Sengstacken,  118.) 

Deeds — ^Delivery  by  Third  Person— Relation  Back  to  First  Delivery. 

4.  Where  a  deed  is  delivered  to  a  depositary,  with  directions  to 
deliver  it  to  grantee  upon  death  of  grantor  and  subsequent  perform- 
auce  of  some  condition  by  grantee,  the  instrument  is  the  present 
deed  of  the  grantor  at  the  time  of  delivery  to  depositary,  and  title 
thereupon  passes  to  grantee,  defeasible,  however,  if  grantee  fails  to 
perform  condition  imposed  upon  him.     (Foulkes  v.  Sengstacken,  118.) 

Deeds — Duress. 

5.  Where  the  chief  stockholder  of  a  bank  stole  funds  from  it  and 
purchased  property,  and  the  bank's  officers,  by  threatening  her  hus- 
band with  prosecution,  induced  the  wife  to  execute  conveyances  of  the 
property,  the  wife  was  not  entitled  to  cancellation  of  the  conveyances 
as  procured  by  duress.     (Rostad  v.  Thorsen,  489.) 
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Deeds— Property  OonYeyed— Mistake— EYldence. 

6.  In  an  action  to  determine  a  boundary  dispute^  failure  to  include 
in  deed  all  land  marked  out  by  surveyor  Tield  not  a  mutual  mistake 
on  part  of  defendant  and  grantor;  tbeir  intention  being  that  the  sur- 
vey should  conform  to  deed,  and  tbat  defendant  should  have  20.05 
acres,  the  amount  he  paid  for.     (Aspinwall  v.  Dunlavy,  595.) 

Deeds— Mutual  MlstaJLe— Evidence. 

7.  The  solution  of  question  whether  there  was  a  mutual  mistake 
in  deeds  does  not  depend  upon  cupidity  of  one  party,  nor  upon  incon- 
venience caused  the  other.     (Aspinwall  v.  Dunlavy,  595.) 

Deeds— De8crli»tlon  by  Reference. 

8.  Where,  in  description  contained  in  a  deed,  reference  is  made  to 
a  public  record,  where  adequate  description  may  be  found,  resort  may 
be  had  thereto  in  order  to  identify  premises.     (Bagley  v.  Bloch,  607.) 

See  Escrows,  11. 

See  Evidence,  10,  11. 

See  Husband  and  Wife,  3. 

See  Mortgages,  9. 

See  Statute  of  Frauds,  4,  5. 

DEUNQXJENT  OEBTIFIOATB. 
See  Taxation,  1. 

DEUVEBT. 
See  Deeds,  1,  3,  4 
See  Escrows,  8. 

DEPOSITABIEa 

See  Escrows. 

DESCENT  AND  DISTBIBUTION. 

Descent  and  Distribution  —  Title   of  Heir  —  Debts  of  Decedent  — 
Statute. 

1.  Under  Section  7348,  L.  O.  L.,  providing  that  the  property  of 
a  decedent  shall  descend  on  the  heirs,  subject  to  the  debts  of  the 
decedent,  and  Section  1185,  entitling  an  administrator  to  the  posses- 
sion and  control  of  both  the  real  and  personal  property  until  the 
administration  is  completed,  the  heir  takes  the  title  to  the  decedent's 
real  estate,  subject  only  to  the  lien  of  such  debts  as  are  proved 
against  the  estate,  and  which  the  personal  property  is  insufficient  to 
pay.     (Stadelman  v.  Miner,  348.) 

Descent  and  Distribution — Title  of  Heir — Sale  for  Debts. 

2.  The  interest  of  the  heir  in  the  real  estate  of  a  decedent,  bur- 
dened with  the  debts  of  the  decedent,  is  a  valuable  property  right; 
and,  when  it  is  attempted  by  statutory  means  to  deprive  him  thereof 
the  procedure  pointed  out  by  the  statutes  should  at  least  be  substan- 
tially followed.     (Stadelman  v.  Miner,  348.) 

DESOBIPTION. 
Of  Property  by  Beference  on  Assessment-roll. 
See  Deeds,  8. 
See  Taxation,  8. 
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DISCRETION  OF  OOUBT. 
Sea  Pleading,  13. 

DISMISSAL  AND  NONSUIT. 
Dismlnua  and  Nonsuit— nJoint  Defendants— Blgbt  to  Dismiss. 

1.  In  an  action  for  false  imprisonment  against  several  defendants, 
plaintiff  could  have  dismissed  his  action  as  to  some  of  the  defendants 
without  affecting  the  merits  of  the  cause  as  to  the  others.  (Lane  t. 
Ball,  404.) 

See  Appeal  and  Error,  7,  11,  12. 
See  Corporations,  7. 
See  Costs,  2. 

DISTBESa 

See  Landlord  and  Tenant,  6,  7. 

DIVOBCE. 
DiYorce— Foreign  Judgment — Title  to  Land. 

1.  A  divorce  decree  rendered  by  a  court  in  another  state  which 
attempted  to  settle  the  title  to  lands,  operating  directly  on  the  title, 
and  not  by  compelling  the  holder  of  the  title  to  convey,  is  void  so 
far  as  it  attempts  to  convey  the  title  to  lands  within  the  /itate. 
(Williams  v.  Williams,  59.) 

Divorce  — ^Validity—- Fresnmption  and  Burden  of  Froof. 

2.  In  a  suit  by  the  heirs  of  a  decedent  to  quiet  title  to  certain 
real  property  as  against  the  purchasers  at  the  administrator's  sale, 
who  also  claimed  under  an  assignment  of  the  dower  right  of  the 
widow  of  the  decedent,  evidence  held  not  sufficient  to  overcome  the 
presumption  of  regularity  appearing  on  the  face  of  the  decree, 
whereby  the  decedent  obtained  a  divorce  before  marrying  a  second 
wife.     (Stadelman  v.  Miner,  34S.) 

Bights  of  Divorced  Wife  in  Insurance  Folicy. 
See  Insurance,  9. 

DOCUMENTABT  EVIDENCE. 
See  Evidence,  6. 

DX7BE88. 

See  Bills  and  Notes,  3. 
See  Deeds,  5. 

EASEMENTS. 
Easements— By  Grant— Extinguishment  by  Nonnser. 

1.  A  grantee  of  an  casement  appurtenant  to  land  has  the  same 
right  of  property  in  it  as  in  the  land,  and  no  more  loses  it  by  mere 
nonuser  than  he  would  the  land  by  failure  to  occupy  or  cultivate  it. 
(Hoifman  v.  Dorris,  625.) 

Basements— By  Grant — Eztingoishment— Adverse  Fossession. 

2.  An  easement  by  grant  is  lost  if  its  grantee  is  prevented  from 
enjoying  it  by  open,  unequivocal,  continued  use  by  the  servient  owner, 
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that  is,  by  such  a  use  as  is  incompatible  with  possession  and  nse  of 
the  easement  by  the  dominant  owner,  and  snch  adverse  possession  con- 
tinues for  the  period  for  acquiring  an  adverse  interest  in  real 
property.     (Hoffman  v.  Dorris,  625.) 

Easementa— EKtlngnlshment — AdYene  Possession. 

3.  Adverse  possession,  extinguishing  easement  of  way  by  grant 
over  alley,  is  not  established,  where  the  only  obstructions  are  a  gate 
at  entrance  of  alley,  erected  by  the  grantee  for  greater  privacy,  and 
thereafter  for  a  couple  of  years  a  board  fence  at  the  same  point, 
built  by  the  grantor,  and  occupation  with  a  peanut  wagon  of  the  alley 
by  the  grantor's  tenant.     (Hoffman  v.  Dorris,  625.) 

Condemnation  of  Limited  Easement. 
See  Railroads,  6. 

ELEOTIOir. 
See  Counties,  1,  2. 

EMINENT  DOMAIN. 

Eminent  Domain — Taking  Without  Anthorlty— lability  for  Trespass 
in  Addition  to  Compensation. 

1.  Article  I,  Section  18,  of  the  Constitution,  declares  that  private 
property  shall  not  be  taken  for  public  use  without  compensation  first 
assessed  and  tendered,  and  that  no  person's  property  shall  be  taken  by 
any  corporation  under  authority  of  law  without  compensation  being 
first  secured  as  provided.  An  irrigation  company  without  authority 
invaded  the  land  of  plaintiff  and  constructed  its  ditch  thereon.  In  an 
action  for  damages  for  the  trespass,  the  company  set  up  its  right  to 
condemn  and  sought  to  defend  bv  condemnation  in  the  trespass  suit. 
Held,  that  while  it  is  the  general  policy  of  the  law  to  settle,  if  pos- 
sible, in  a  single  suit,  all  conflicting  claims  of  adverse  parties,  such 
defense  was  not  allowable.  (Williams  v.  Goose  Lake  Valley  Irr.  Co., 
302.) 

Eminent  Domain— Unauthorized  Taking— Defenses. 

2.  It  is  no  defense  to  an  action  for  damages  for  trespass  upon  land 
by  an  irrigation  company  having  the  right  of  eminent  domain  that 
the  company  desired  to  complete  the  ditch  so  as  to  be  able  to  furnish 
water  for  the  ensuing  year.  (Williams  v.  Goose  Lake  Valley  Irr. 
Co.,  302.) 

Eminent  Domain— Condemnation  Proceedings— Judgment — Sofflciency. 

3.  In  a  proceeding  to  condemn  land  to  widen  street,  the  judgment, 
awarding  a  property  owner  $8,000  in  excess  of  all  benefits,  was  suffi- 
cient and  not  ambiguous.     (Schmid  v.  City  of  Portland,  583.) 

Eminent  Domain — Condemnation  Proceedings — Scope  of  Bevlew. 

4.  Where  the  city  followed  the  procedure  in  Sections  6859-6871, 
L.  O.  L.,  for  condemnation  of  property.  Section  6864,  providing  that 
the  land  owner  may  allege  the  true  value  of  the  lauds  and  the  damage 
resulting  from  the  appropriation  thereof,  the  owner  could  show  the 
true  value  and  the  damage,  and  the  city  could  show  the  special 
benefits.     (Schmid  v.  City  of  Portland,  583.) 

Eminent  Domain— ^Tndgments— Conclusiveness— Damages  and  Benefits. 

5.  Where  in  condemnation  proceedings  to  take  property  to  widen 
a  street,  the  property  owner  was  awarded  $8,000  damages  in  excess 
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of  all  benefits,  the  city  could  not  hold  as  a  lien  against  his  judgment 
the  amount  of  special  benefits  assessed  against  his  property. 
(Schmid  v.  City  of  Portland,  583.) 

Eminent  Domain — Judgments — ^Defects — Oollateral  Attack. 

6.  In  proceeding  to  condemn  land  to  widen  a  public  street,  where 
the  court  had  jurisdiction  of  the  parties  and  the  subject  matter,  even 
assuming  the  measure  of  damages  to  have  been  incorrect,  the  judg- 
ment rendered,  allowing  the  property  owner  a  net  sum  in  excess  of 
all  benefits,  was  not  absolutely  void,  and  therefore  was  not  subject  to 
collateral  attack.  (Schmid  v.  City  of  Portland,  583.) 
See  Bailroads,  6. 

EQUITY. 
Equity — ^Mazim. 

1.  To  entitle  a  party  to  equitable  relief,  he  should  be  required  to 
do  equity.     (Bagley  v.  Bloch,  607.) 

ESOBOWa 

Escrows — ^Death  of  Grantor— Effect. 

1.  The  death  of  a  grantor  cannot  affect  the  subsequent  delivery 
of  his  deed  in  escrow  by  the  depositary  on  the  fulfillment  of  the  con- 
ditions.    (Foulkes  V.  Sengstacken,  118.) 

Escrows— Depositaries— Agents. 

2.  Where  vendor,  pursuant  to  contract  of  sale,  deposits  deed  with 
her  attorney  for  ultimate  delivery  to  vendee  upon  latter's  compliance 
with  terms  of  contract,  and  such  attorney  holds  the  deed  solely  as 
the  representative  of  the  vendor,  the  transaction  does  not  amount  to 
an  escrow.     (Foulkes  v.  Sengstacken,  118.) 

Escrows— Construction— Intention. 

3.  In  determining  whether  or  not  the  delivery  of  a  deed  to  a  third 
person  constituted  an  escrow,  the  intention  of  the  parties  should 
govern.     (Foulkes  v.  Sengstacken,  118.) 

Escrows — Construction — ^Intention. 

4.  While  it  is  not  essential  to  establish  an  escrow  that  the  parties 
use  the  word  "escrow,"  yet  when  they  do  employ  that  term,  it  in- 
dicates more  clearly  than  any  other  word  the  actual  intention  of  the 
parties.     (Foulkes  v.  Sengstacken,  118.) 

Escrows— Nature  and  Requisites. 

5.  Where  a  written  instrument  importing  a  legal  obligation  is 
deposited  by  grantor  with  a  third  party  to  be  kept  by  the  depositary 
until  the  grantee  pays  a  stipulated  sum  and  then  to  be  delivered  over 
to  the  grantee,  an  escrow  is  created.     (Foulkes  t.  Sengstacken,  118.) 

Escrows— Operation  and  Effect— Bevocation. 

6.  Where  grantor  deposits  a  deed  in  escrow  to  be  delivered  to 
grantee  upon  performance  of  conditions,  the  deed  is  beyond  the  con- 
trol of  the  grantor  until  the  expiration  of  the  time  allowed  for  the 
performance  of  the  condition,  and  cannot  be  recalled  without  the  con- 
sent of  the  grantee  until  the  default  of  the  latter.  (Foulkes  v.  Seng- 
stacken, 118.) 

SSOr.— AT 
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Escrows— Depositaries. 

7.  Strictly  speaking,  tbe  depositary  of  an  escrow  is  not  the  agent 
of  either  the  grantor  or  grantee,  but  is  rather  the  trustee  of  an  ex- 
press trust.     (Foulkes  v.  Sengstaeken,  118.) 

EscrowB— Time  of  Taking  Effect— Relation  Back  to  First  Delivery. 

8.  A  deed  deposited  in  escrow  does  not  operate  to  convey  title 
untir  performance  of  the  conditions  entitling  the  grantee  to  delivery 
by  the  depositary,  but  where  the  grantor  becomes  incapacitated  after 
delivery  to  depositary  and  before  time  fixed  for  performance  of  con- 
dition, a  fiction  is  resorted  to  by  making  the  instrument  the  deed  of 
the  grantor  from  the  time  of  delivery  to  the  depositary.  (Foulkes  v. 
Sengstacken,  118.) 

Escrows — ^Nature  and  Requisites. 

9.  A  pure  escrow  presupposes  the  existence  of  a  valid  contract 
with  sufficient  parties,  a  proper  subject  matter,  and  a  consideration. 
(Foulkes  V.  Scngstacken,  118.) 

Escrows— Nature  and  Beqoisites. 

10.  To  constitute  the  deposit  of  a  deed  an  escrow,  there  must  be 
an  actual  valid  contract  of  sale,  in  the  absence  of  which  the  instru- 
ment, though  in  form  a  deed,  is  neither  a  deed  nor  an  escrow. 
(Foulkes  V.  Sengstacken,  118.) 

Escrows — ^Frauds,  Statute  of— Deeds — ^Validity. 

11.  An  oral  agreement  for  the  sale  of  real  estate,  pursuant  to 
which  the  vendor  deposits  a  deed  with  a  third  person  to  be  delivered 
to  grantee  upon  performance  by  him  of  the  conditions  of  the  agree- 
ment, is  void  under  statute  of  frauds,  Section  808,  L.  O.  L.,  and  the 
deposit  of  such  deed  does  not  constitute  an  escrow.  (Foulkes  t. 
Sengstacken,  118.) 

Escrows — ^Antliority  of  Depositary  to  DeliYer. 

12.  Where  vendor,  pursuant  to  oral  contract  of  sale,  delivered 
deed  to  depositary  to  be  delivered  to  vendee  upon  performance  of 
conditions  of  contract,  and  thereafter  there  was  no  sufficient  part 
performance  by  vendee  to  avoid  statute  of  frauds.  Section  808, 
L.  O.  L.,  making  void  oral  agreements  for  sale  of  real  property,  the 
delivery  of  the  deed  to  depositary  was  merely  a  continuing  offer, 
which  terminated  upon  death  of  vendee,  so  that  thereafter  the  de- 
positary had  no  authority  to  deliver  deed  to  vendee  upon  subsequent 
performance  of  conditions  by  him.     (Foulkes  t.  Sengstacken,  118.) 

See  Mortgages,  1. 

See  Statute  of  Frauds,  4-0,  8,  9. 

ESTOPPEL. 
Estoppel— Boundaries  of  Mining  Claims. 

1.  Where  plaintiff  assisted  defendant  in  entering  a  mining  elaim 
actually  within  his  own  staked  claim  and,  upon  defendant  striking 
"pay-dirt,"  admitted  in  presence  of  witnesses  that  the  claim  belonged 
to  defendant  and  offered  to  buy  it,  and  in  view  of  other  testimony 
offered,  held  that  plaintiff  was  estopped  from  claiming  the  property. 
(Grand  Prize  Hydraulic  Mines  v.  Boswell,  1.) 
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Bstoppel— Mining  Olainuk 

2.  Whex;0  the  son  of  an  entrant  of  mining  elaims  aeqnleseed  in  his 
father's  actions  which  estopped  the  latter  from  claiming  lands  entered 
by  defendant,  and  the  son  making  no  objection  to  defendant's  location 
of  the  claim,  the  son  also  is  estopped  from  claiming  the  disputed  land. 
(Grand  Prizo  Hydraulic  Mines  v.  Boswell,  1.) 

Estoroel — Ownership  of  Mining  Claim. 

3.  Where  a  person,  furnishing  money  for  plaintiff's  nse  in  buying 
mining  claims,  asked  to  be  made  a  defendant  in  a  suit  for  lands 
entered  by  defendant  within  plaintifTs  bouodaries,  and  asserted  the 
validity  of  defendant's  title,  he  could  not  assert  any  claim  himself 
to  the  disputed  property.  (Grand  Prize  HydrauUe  Mines  t.  Bos- 
weU,  1.) 

See  Mines  and  Minerals,  8* 
See  Principal  and  Agent,  1. 

EVIBENOB. 
Evidence— Parol  Evidenee— Valuable  Consideration. 

1.  Although  where  a  deed  recites  merely  a  good  consideration, 
the  grantee  may  not  give  evidence  of  a  valuable  consideration, 
which  would  be  different  in  kind  from  that  expressed  in  the  deed, 
where  a  reply  alleged  the  actual  payment  of  valuable  consideration, 
evidence  showing  only  a  promise  to  pay  the  debts  of  the  grantor 
was  admissible.     (Savage  v.  Scroggin,  51.) 

Evidence — ^Parol  Evidence  to  Prove  Escrows. 

2.  The  delivery  of  «  deed  in  escrow  and  the  eonditions  of  the 
deposit  may  be  shown  by  parol  evidence.  (Foulkes  v.  Sengstacken, 
118.) 

Evidence — Presumption  —  Continuance   of   Condition  —  Relation   of 
Stockholders. 

3.  The  provision  of  Section  799,  subdivision  33,  L.  O.  L.,  that  a 
thing  once  proved  to  exist  is  presumed  to  continue  as  long  as  is  usual 
with  things  of  that  nature,  has  no  application  to  the  relation  of  a 
stockholder  with  a  bank,  since  duration  is  not  an  invariable  attribute 
of  ownership  in  shares  of  stock.     (Sargent  v.  Waterbury,  159.) 

Evidence — Presunptions — Continuance  of  Condition. 

4.  The  provision  of  Section  799,  subdivision  33,  L.  O.  L.,  that  a 
thing  once  proved  to  exist  is  presumed  to  continue  as  long  as  is 
usual  with  things  of  that  nature,  establishes  a  rule  of  evidence,  and 
not  of  pleading,  and  such  presumption  cannot  usurp  place  of  Aver- 
ment.    (Sargent  v.  "^'aterbury,  159.) 

Evidence— Admissibility— Writings  of  Deceased  Persons. 

5.  Under  Section  790,  L.  O.  L.,  providing  that  entries  or  writings 
of  a  deceased  person  made  against  his  interest  may  be  admissible  in 
evidence,  entries  by  plumber  in  his  books  of  account  showing  amount 
due  him  from  patrons  are  entries  in  favor  of  his  interest  and  not  ad- 
missible.    (Caro  V.  Wollenberg,  311.) 
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ETidence— DocnmentaiT    Evidence— <7opieB— Writings    of    Deceased 
Persons. 

6.  An  unverified  transcript  of  books  of  account  of  deceased  person 
showing  declarations  in  favor  of  his  interest  are  not  admissible  in  evi- 
dence under  Section  790,  L.  O.  L.     (Caro  v.  Wollenberg,  311.) 

Evidence— Admissibility— Beceipts— Hearsay. 

7.  Beceipts  of  third  parties  constitute  hearsay  and  are  not  to  be 
received  in  evidence.     (Caro  v.  Wollenberg,  311.) 

Evidence — Presumi^tlon  of  Innocence. 

8.  A  person  is  to  be  presumed  innocent  of  wrong  until  that  pre- 
sumption is  overcome  by  evidence.     (Stadelman  v.  Miner,  348.) 

Evidence — Weight — Effect  as  to  Party  Offering  Witness. 

9.  A  party  vouches  for  the  credibility  of  assertions  of  his  own 
witness,  given  in  response  to  questions  asked  by  him.  (Aspinwall  v. 
Dunlavy,  595.) 

Evidence — ^Parol  Evidence — Construction  of  Deed. 

10.  There  being  no  ambiguity  in  a  deed  as  to  location  of  land  over 
which  casement  of  way  is  granted,  and  mistake  or  iniperfectiou  of 
writing  not  being  pleaded,  parol  evidence  as  to  intent  of  parties  at 
time  of  execution  is  inadmissible.     (Hoffman  v.  Dorris,  625.) 

Evidence — Parol  Evidence— Ambiguous  Deed. 

11.  There  is  no  patent  ambijspiity,  requiring  extrinsic  explanation, 
as  to  location  of  land  over  which  easement  of  way  is  granted,  by  deed 
of  land,  commencing  at  southwest  corner  of  lot  4,  block  11,  of  "M.'s 
donation  to  L.  county,  now  part  of  E.  City,  on  corner  of  W.  and  N. 
streets;  thence  east  on  N.  street  108  feet;  thence  north  52  feet;  thence 
west,"  etc.,  "with  a  right  of  way  for  wagons  through  an  alley  12  feet 
wide  on  the  east  side  of  said  lot,  between  the  hotel  and  P.  k  M.'s 
butcher-shop" — the  right  of  way  being  over  the  alley  for  the  length 
of  the  east  side  of  the  lot,  as  indicated  by  the  word  "through,"  where 
the  hotel  and  butcher-shop  abut,  as  this  can,  as  is  permissible,  be 
located  with  the  aid  of  the  public  map,  evidently  referred  to  by  the 
description.     (Hoffman  v.  Dorris,  625.) 

See  Appeal  and  Error,  17,  21. 

See  Arbitration  and  Award,  4,  5,  7* 

See  Carriers,  1. 

See  Criminal  Law,  7,  9,  10,  14. 

See  Deeds,  6,  7. 

See  Execution,  2. 

See  Husband  and  Wife,  2. 

See  Malicious  Prosecution,  TU 

See  Master  and  Servant,  4. 

See  Mechanics'  Liens,  3,  5,  10# 

See  Mines  and  Minerals,  3. 

See  Mortgages,  10. 

See  Railroads,  8. 

See  Trial,  2. 
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See  Vendor  and  Parchaser,  1,  4,  5. 

See  Witnesses,  1. 

See  Work  and  Labor,  1. 

EZOEPTIONS,  BILL  OF. 

See  Appeal  and  Ebrror^  21. 

EXECUTION. 
Ezecntlon^-Snlt  to  Enjoin  Sale— Oredltofs  Burden— Statnte. 

1.  Under  Section  301,  L.  O.  L.,  providing  that  from  the  date  of 
the  attachment  until  its  discharge  or  the  writ  executed  plaintiff,  as 
against  third  persons,  shall  be  deemed  a  purchaser  in  good  faith 
and  for  a  valuable  consideration  of  the  property,  real  or  personal, 
attached,  it  is  necessary  for  the  attaching  creditor,  in  suit  to  enjoin 
sale,  to  allege  and  prove  that  he  had  no  notice  of  plaintiff's  un- 
recorded deed  when  his  attachment  was  levied,  since  the  legislature 
did  not  intend  to  put  the  attaching  creditor  in  any  better  position 
than  the  holder  of  a  subsequent  deed  from  defendant  in  the  attach- 
ment action.     (Metropolitan  Inv.  &  Imp.  Go.  v.  Schouweiler,  696.) 

Execution— Snlt  to  Enjoin  Sale  of  Property— Sufficiency  of  Evidence. 

2.  In  suit  to  enjoin  an  attaching  creditor  and  the  sheriff  from 
selling  land  levied  upon,  evidence  held  insufficient  to  establish  that, 
when  his  attachment  was  levied,  the  attaching  creditor  had  no 
knowledge  of  the  existence  of  plaintiff's  unrecorded  deed  from  de- 
fendant in  the  attachment  action.  (Metropolitan  Inv.  &  Imp.  €o.  ▼. 
Schouweiler,  896.) 

Execution — Suit  to  Enjoin  Sale  of  Property-— Levy  of  Attachment — 
Burden  of  Proof. 

3.  In  such  suit  the  burden  was  on  the  attaching  creditor  to  prove 
that  his  attachment  was  duly  levied,  and  that  all  of  the  statutory 
requirements  appertaining  thereto  were  complied  with.  (Metropol- 
itan Inv.  &  Imp.  Co.  V.  Schouweiler,  696.) 

Execution — Suit  to  Enjoin  IWe  of  Property— laeue  of  Attachment- 
Burden  of  Proof. 

4.  In  suit  to  enjoin  an  attaching  creditor  and  the  sheriff  fT6m 
selling  land  levied  upon,  the  burden  was  on  the  attaching  creditor 
to  sustain  the  burden  of  proof  devolving  upon  him  under  the  issue 
whether  the  attachment  was  duly  and  regularly  issued.  (Metro- 
politan Inv.  ft  Imp.  Go.  v.  Schouweiler,  696.) 

Execution — Suit  to  Enjoin  Sale — ^Regularity  of  Attachment— Sum- 
mons. 

5.  Defendants  in  a  suit  to  enjoin  an  execution  sale,  in  which  to 
substantiate  their  superior  right  they  must  show  a  valid  attachment, 
must  plead  and  prove  issuance  of  summons  in  the  action  in  which 
the  attachment  was  sued  out,  as  under  Section  295,  L.  O.  L.,  such 
writ  could  not  be  legally  secured  till  summons  had  issued.  (Metro- 
politan Inv.  &  Imp.  Co.  V.  Schouweiler,  696.) 

See  Appeal  and  £irror|  25. 
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EXEOUTOBS  AUD  ADMINISTBATOBS. 

Ezecatois   and  Adminlstratoni  —  AdminlBtrator'B   Sale  —  Validity  — 
Notice. 

1.  Under  Section  1254,  L.  O.  L.,  providing  that  on  the  filing  of  an 
administrator's  application  to  sell  real  property  a  citation  shall  issue 
to  the  devisees  and  heirs  to  appear  at  a  term  of  court  therein  men- 
tioned, not  less  than  10  days  after  the  service  of  such  citation  to 
show  cause,  if  any,  against  the  sale,  and  Section  1255  providing  for 
service  of  the  citation  by  summons  and  by  publication,  the  County 
Court's  failure  to  allow  the  parties  cited  10  days  after  the  service 
of  notice  in  which  to  make  an  appearance  was  fatal  to  its  jurisdiction, 
and  its  order  of  sale,  made  10  days  (oo  ioon,  was  void.  (Stadelman 
V.  Miner,  348.) 

Execntors  and  Admlniatratora — Sale  of  Realty — 'Troceedings  in  Bern.** 

2.  A  proceeding  to  subject  the  realty  of  a  decedent  to  the  payment 
of  his  debts  is  not  a  "proceeding  in  rem**  and  is  not  even  a  common- 
law  proceeding,  but  is  purely  statutory.     (Stadelman  y.  Miner,  348.) 

Ezecators  and  Adminlstraton — ''Due  Proceea  of  Law" — ^DepriTatlon 
of  Property— Admlnlatration  of  Estates — OnratiTe  Statute. 
8.  The  County  Court's  order  for  an  administrator's  sale  of  realty, 
made  10  days  earlier  than  allowed  by  Sections  1254,  1255,  L.  O.  L., 
providing  for  notice  to  heirs,  etc.,  and  void  for  such  defect  in  its 
jurisdiction,  was  not  cured  or  validated  by  Laws  of  1907,  page  330, 
Section  3  (Section  7156,  L.  O.  L.),  or  Laws  of  1913,  page  752,  Sec- 
tion 3,  in  terms  curing  such  defect,  if  the  legislature  had  the  power 
to  cure  it,  since  to  give  the  acts  a  curative,  validating  effect  would 
divest  the  title  of  the  heirs  without  notice  in  an  attempt  to  take  away 
their  property  and  to  vest  and  confirm  it  in  the  purchaser,  without 
"due  process  of  law,"  which  means  a  course  of  legal  proceedings  ac- 
cording to  the  rules  and  principles  which  have  been  established  in 
our  system  of  jurisprudence  for  the  protection  and  enforcement  of 
private  rights,  and  which,  whenever  necessary  for  the  protection  of 
the  parties,  must  give  them  an  opportunity  to  be  heard  respecting 
the  justice  of  the  judgment  sought.     (Stadelman  v.  Miner,  348.) 

Executors  and  Administrators  —  Administrator's  Sale  —  Inyalidity  — 
Purchaser's  Lien  for  Purchase  Price. 

4.  On  holding  an  administrator's  sale  void  for  want  of  the  court's 
jurisdiction  to  order  sale,  the  court  properly  gave  the  purchaser  a 
lien  upon  the  property  for  what  he  had  paid,  and  for  all  taxes  which 
had  been  paid,  with  legal  interest  thereon.  (Stadelman  y.  Miner, 
848.) 

Executors  and  Administrators— Sale  of  Land— Judicial  Sale. 

5.  An  administrator's  sale  of  land  by  order  of  the  probate  court 
to  pay  debts  of  the  estate  is  a  "judicial  sale."  (Stadelman  v.  Miner, 
348.) 

Executors  and  Administrators— Limitation  of  Action— Setting  Aside 
Administrator^  Sale. 

6.  Laws  of  1907,  page  330,  Section  3  (Section  7156,  L.  O.  L.),  pro- 
viding that  when  any  real  estate  of  a  decedent  has  been  sold  by  an 
administrator  under  order  of  the  County  Court  and  the  purchaser 
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shall  have  paid  the  purchase  money  and  the  sale  shall  have  been  made 
in  good  faith  for  the  payment  of  debts  against  the  estate  and  shall 
have  been  confirmed  by  the  County  Court,  it  shall  be  confirmed,  not- 
withstanding any  irregularities  or  defects  in  the  proceedings  prior 
to  the  sale,  does  not  operate  as  a  statute  of  limitation^  against  the 
heirs  of  a  decedent  whose  land  was  sold  by  his  administrator,  so  as 
to  bar  their  suit  to  set  aside  the  administrator's  sale,  not  brought 
within  6  years  from  the  sale,  as  it  is  beyond  the  power  of  the  legis- 
lature to  transfer  the  owner's  title  to  the  purchaser  by  lapse  of  time 
alone.     (Stadelman  y.  Miner,  348.) 

Ezecnton  and  Administrators — Order  to  Sell  Beal  Estate — Service  of 
Publication. 
7.  In  probate  proceedings  to  sell  lands  where  administrator  was 
not  charged  with  fraud  or  negligence  in  publication  of  citation  to  non- 
resident heirs,  a  license  to  sell  made  less  than  38  days  after  date  of 
first  publication  and  so  premature  under  Sections  1254,  1255,  L.  O.  L., 
held  not  void,  but  merely  voidable,  and  not  subject  to  collateral 
attack.     (Stadelman  v.  Miner,  348.) 

FAOTOBa 

See  Brokers. 

FALSE  IMPRISONMENT. 

False  Imprisonment — Malicions  Prosecution  Distinguished— Pleading 
— Complaint. 

1.  Where  a  complaint  charged  that  defendants  caused  plaintiff's 
imprisonment  under  an  execution  order  unlawfully  issued  by  defend- 
ant clerk  of  court  without  authority,  directing  the  sheriff  to  arrest 
and  imprison  him,  the  gist  of  the  action  is  false  imprisonment  and  not 
malicious  prosecution,  since  an  action  for  false  imprisonment  may  be 
maintained  where  the  imprisonment  is  without  legal  authority;  but 
where  there  is  a  valid,  or  apparently  valid,  power  to  arrest,  the 
remedy  is  by  action  for  malicious  prosecution.     (Lane  v.  Ball,  404.) 

False  Imprisonment — ^Pleading — Complaint — Sufficiency. 

2.  A  complaint  for  false  imprisonment,  which  alleged  that  de- 
fendants caused  plaintiff  to  be  imprisoned  under  an  execution  order 
issued  by  defendant  clerk  of  court  without  legal  authority,  directing 
the  sheriff  to  arrest  and  imprison  him,  was  sufficient,  although  it  did 
not  aver  want  of  probable  cause.     (Lane  v.  Ball^  404.) 

See  Limitation  of  Actions,  1. 

FELONT. 

Taking  of  Human  Life  in  the  Commission  of  a  Felony. 
See  Homicide,  3,  4. 

FINDINOa 

See  Appeal  and  Brror,  24. 

FISBS* 

See  Railroads,  12-16. 
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FOBBOLOSUBE. 

Se$  Chattel  Mortgages,  1. 

See  Mortgagee,  8,  11,  14,  15,  17^  18. 

Of  Delinqaent  Certificate. 
See  Taxation,  3. 

FOBEIOir  COBPORATIOK. 

See  Taxation,  7. 

FOREIGN  DIVOBOB. 
Affecting  Title  to  Land  in  This  State. 
See  Divorce,  1. 

FOREIGN  JUDGMENT. 

See  Divorce,  1. 

FRANCHISEa 

See  Commerce,  1. 
See  Corporations,  6. 
See  Taxation,  5-8. 

FRAUD. 
Fraad— Misrepresentation  by  Vendor — Qnality  or  Value. 

1.  Mere  opinions  of  the  excellence  of  real  estate  to  be  sold 
coming  from  the  seller,  unaccompanied  by  any  statement  of  f&ct, 
do  not  constitute  fraud.     (Society  of  Douknobors  v.  Hecker,  65.) 

Fraud— Fresnmption. 

2.  Frand  is  never  presumed,  but  must  be  proven.  (Qregan  v. 
Northwestern  Ins.  Co.,  278.) 

See  Arbitration  and  Award,  Ow 
See  Bills  and  Notes,  4,  6. 
See  Injunction,  1. 
See  Vendor  and  Purchaser,  3-5. 

FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 

FRAUDULENT  CONVETANOES. 

Frandnlent  Conveyances — Consideration — ^Payment — Time. 

1.  A  subsequent  payment  in  good  faith  of  the  consideration  for 
a  deed  is  sufficient  to  render  the  conveyance  valid,  although  made 
after  the  deed  was  attacked  for  fraud  on  creditors.  (Savage  v. 
Scroggin,  51.) 

Fraudulent  Conveyances — Consideration — ^Assnming  Grantor's  Debts. 

2.  A  promise,  made  in  good  faith  to  assume  and  pay  the  debt 
of  the  grantor,  is  sufficient  consideration  for  a  deed  as  against  the 
grantor's  creditors.     (Savage  v.  Scroggin,  51.) 

Fraudulent  Conveyances — Consideration — ^Indemnity  to  Snrety. 

3.  As  against  the  grantor's  creditors,  a  surety  may  take  the  prop- 
erty of  principal  to  secure  himself  against  loss  if  he  acts  in  good 
faith.     (Savage  v.  Scroggin,  51.) 
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OABNISHMENT. 

See  Landlord  and  Tenant,  7. 

GOOD  FAITH. 

6ee  Fraudulent  Conveyances,  1-3. 

OUABANTY. 
Onaranty— Dlstingolslied  from  Other  Contracts. 

1.  Stipulation  of  plaintiff's  contract  for  furnishing  defendant  mer- 
chants with  prizes  and  votes  therefor  to  be  given  customers,  that 
if  defendants'  business  for  the  succeeding  year  was  not  a  certain 
amount  plaintiff  would  pay  them  the  deficiency  in  cash,  though  des- 
ignated therein  a  "guaranty"  of  sales,  is  not  properly  a  guaranty;  it 
not  containing  a  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another.    (National  Sales  Co.  v.  Manciet,  34.) 

aXTABDIAN  AND  WABD. 
See  Spendthrift,  1. 

HABMUISS  BBBOBw 

See  Appeal  and  Error,  8. 
See  Criminal  Law,  2,  11,  15. 

HEABSAT  EVIDENOB. 
See  Evidence,  7. 

HIGHWATa 

HlgliwayB--Contract8— Bond-— Liability  to  Materialmen— Statnte. 

1.  That  labor  and  materials  were  supplied  to  the  contractor  with 
a  county  for  highway  work  not  directly,  but  through  a  subcontractor, 
does  not  permit  the  contractor  to  escape  liability  tnerefor,  under  Sec- 
tion 6266,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  59,  relative 
to  bonds  by  contractors  on  public  works,  and  under  its  contract  and 
bond,  requiring  that  it  pay  idl  laborers,  mechanics,  subcontractors  and 
materialmen,  and  all  persons  who  should  supply  such  laborers,  me- 
chanics or  subcontractors  with  materials,  supplies  or  provisions  for 
carrying  on  the  work,  since  the  bond  of  the  contractor  inures  to  the 
benefit  of  laborers  working  for  a  subcontractor.  (Columbia  County  v. 
Consolidated  Contract  Co.,  261.) 

Highways — Contracts— Bond — suability  to  Materialmen— ^tatnte. 

2.  Material,  supplies,  labor  furnished  for  incidental  repairs  on 
machinery  used  by  a  contractor  on  highway  work  for  a  county,  and 
blacksmith's  services  were  covered  by  both.  Section  6266,  L.  O.  L., 
as  amended  by  Laws  of  1913,  page  69,  relative  to  bonds  by  contrac- 
tors on  public  works,  and  by  the  contractor's  bond,  providing  that 
the  contractor  pay  all  laborers,  mechanics,  subcontractors,  material- 
men and  all  persons  who  should  supply  such  laborers,  mechanics  or 
subcontractors  with  materials,  supplies  or  provisions  for  carrying  on 
the  work.     (Columbia  County  v.  Consolidated  Contract  Co.,  251.) 

Highways— Contracts— Bond— Assignment  of  Claims — Statute. 

3.  Under  Section  6266,  L.  O.  L.,  as  amended  by  Laws  of  1913, 
page  59,  relative  to  bonds  by  contractors  on  public  works,  where  a 


746  Index. 

subcontractor  on  highway  work  tor  a  county  employed  teamaterB, 
who,  before  filing  of  an  affidavit  to  procure  a  copy  of  the  contract 
for  the  work  and  the  contractor's  bond,  assigned  their  claims  to  one 
of  them,  the  lattcr's  right  to  enforce  such  claims  against  the  con- 
tractor and  its  surety  was  not  precluded;  the  filing  of  an  affidavit 
by  the  claimant  not  being  jurisdictional  or  a  condition  precedent,  and 
the  claims  of  laborers  and  materialmen  being  assignable.  (Columbia 
County  V.  Consolidated  Contract  Co.,  251.) 

Higbways — Contracts— Bond— Bigbt  of  Action  of  Materialman. 

4.  The  right  of  action,  under  Section  6266,  L.  O.  L.,  as  amended 
by  Laws  of  1913,  page  59,  against  the  contractor  and  the  surety  on 
its  bond,  of  one  furnishing  labor  and  material  to  a  subcontractor 
for  the  prosecution  of  highway  work  for  a  county,  cannot  be  de- 
feated by  any  act  of  the  county  officials,  such  as  a  change  in  the 
contract  plan  of  work,  or  breach  of  the  contract,  or  by  any  act  of 
the  contractor's.    (Columbia  County  v.  Consolidated  Contract  Co.,  251.) 

HOMICIDE. 

Homicide— Defenses — Instructions. 

1.  In  a  prosecution  for  murder  claimed  to  have  been  committed  in 
pursuance  of  a  design  to  commit  larceny,  where  accused  stated  in  his 
confession  that  he  took  several  drinks  of  whisky  within  an  hour  or  so 
before  the  killing,  an  instruction  in  accordance  with  Section  1527, 
L.  O.  L.,  that  no  act  committed  by  a  person  while  in  a  state  of  volun- 
tary intoxication  shall  be  deemed  less  criminal  by  reason  of  his  hav- 
ing been  in  such  condition,  but  whenever  the  actual  existence  of  any 
particular  motive  is  necessary  to  constitute  any  particular  degree  of 
crime,  the  jury  may  take  into  consideration  the  fact  that  accused  was 
intoxicated,  was  warranted.     (State  v.  Morris,  429.) 

Homicide— Defenses — ^Intoxication. 

2.  Voluntary  intoxication  cannot  reduce  a  homicide  to  manslaugh- 
ter.    (State  V.  Morris,  429.) 

Homicide— ''Murder  in  the  Second  Degree^ — Commission  of  a  Felony. 

3.  Under  Section  1894,  L.  O.  L.,  the  killing  of  a  human  being  in 
tAie  commission  of  a  felony  constitutes  "murder  in  the  second  degree," 
though  there  was  no  specific  intent  to  kill  and  accused  only  intended 
to  commit  the  felony.     (State  v.  Morris,  429.) 

Homicide — Murder  in  Second  Degree— ''Dwelllng-liouse.'* 

4.  Where  the  indictment  charged  that  accused  killed  deceased  in 
committing  larceny  in  a  dwelling-house  and  it  appeared  that  deceased, 
a  woman,  had  constantly  lived,  slept  and  eaten  her  meals  in  the  house 
for  some  two  months  prior  to  tho  killing,  the  house  must,  in  view  of 
Sections  2389,  2390,  L.  O.  L.,  declaring  that  any  building  is  a  "dwell- 
ing-house," any  part  of  which  has  usually  been  occupied  by  any  per- 
son lodging  therein  at  night,  be  deemed  a  dwelling-house,  notwith- 
standing the  woman  may  have  used  the  premises  as  a  disorderly  resort. 
(State  V.  Morris,  429.) 

See  Indictment,  1. 

HUSBAND  AND  WIFE. 
Husband  and  Wife— Partnership — Burden  of  Proof. 

1.  Where  husband  claimed  property  held  in  wife's  name  by  virtue 
of  an  alleged  oral  partnership  agreement  with  her,  the  burden  rested 
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upon  him  to  prove  such  relation  by  clear  evidence,  and  such  burden 
was  greater,  since  the  partnership  was  alleged  to  be  between  hus- 
band and  wife.     (Bennett  v.  Bennett,  326.) 

Husband  and  Wife— Partnership — Sufficiency  of  Evidence. 

2.  In  action  by  husband  to  establish  a  partnership  between  him- 
self and  his  wife  and  to  divide  certain  alleged  partnership  property 
held  in  her  name,  evidence  held  insufficient  to  establish  the  partner- 
ship, where  only  two  witnesses  testified  to  wife's  admission  of  the 
partnership,  which  evidence  by  Section  868,  L.  O.  L.,  is  required  to  be 
received  with  caution,  and  all  other  evidence  showed  that  practi- 
cally all  property  was  purchased  with  the  wife's  money  by  husband 
acting  only  as  her  agent.     (Bennett  v.  Bennett,  326.) 

Husband  and  Wife— Deeds — Consideration. 

3.  Ten  thousand  dollars  advanced  by  the  officers  of  the  bank  to 
assist  it  to  carry  on  business  was  not  in  itself  sufficient  consideration 
to  uphold  the  wife's  conveyance  of  property  to  them;  illegal  transac- 
tions are  such,  though  a  portion  of  the  consideration  is  legal.  (Bostad 
V.  Thorsen,  489.) 

Bights  of  Divorced  Wife  in  Benefit  Insurance  Oertiflcatew 
See  Insurance,  9. 

IBffPBOVBBCENTa 
See  Mortgages,  5,  6,  9,  10. 

iNDEMNrnr* 

See  Fraudulent  Conveyances,  3. 
See  Insurance,  4-7. 

INDICTMENT. 

Indictment  and  Information — ^**Marder  in  Second  Degree^ — SnAcienej 
— ^Homicide. 
1.  The  indictment  charged  that  defendant  and  another,  then  and 
there  acting  together,  and  unlawfully  and  feloniously  engaged  in  com- 
mitting a  felony,  to  wit,  the  crime  of  larceny  in  a  dwelling-house,  by 
then  and  there  unlawfully  and  feloniously  stealing  and  carrying  away 
currency  of  the  value  of  $105,  and  while  engaged  in  the  commission 
of  such  felony,  unlawfully  and  feloniously  assaulted  deceased  by  chok- 
ing and  strangling  her,  whereof  she  died.  Section  1894,  L.  O.  L.,  pro- 
vides that  if  any  person  shall  purposely  and  maliciously,  but  without 
deliberation  and  premeditation,  or  in  the  commission,  pr  attempt  to 
commit,  any  felony  other  than  arson,  etc.,  kill  another,  such  person 
shall  be  guilty  of  "murder  in  the  second  degree."  The  indictment 
substantially  followed  forms  Nos.  4  and  12,  pages  1010,  1012,  L.  O.  L. 
Heldf  that  as  an  indictment  which  sets  forth  the  acts  constituting  the 
crime  clearly  and  distinctly,  in  ordinary  and  concise  language,  and  in 
such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended  thereby,  is  sufficient  under  Sections  1437-1439, 
the  indictment  is  not  defective  under  Sections  1435-1460,  in  which 
said  sections  are  found,  because  failing  to  directly  allege  that  defend* 
ants  took,  stole  or  carried  away  money;  it  being  plainly  charged  that 
the  killing  was  done  while  defendants  were  feloniously  stealing  money 
in  a  dwelling-house.     (State  v.  Morris,  429.) 
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INJXJKCnON. 
Injunction— Aettons— Pleading— Fraud. 

1.  In  suit  to  restrain  action  at  law  on  notes,  allegations  tbat  at 
the  time  of  the  execution  of  mortgage  the  plaintiff  was  informed 
by  the  defendants  that  in  order  to  make  the  security  good  it  would 
be  necessary  for  the  plaintiff  to  sign  notes  as  well  as  said  mort- 
gage, and  plaintiff,  relying  on  the  representations  of  defendant,  that 
the  execution  of  notes  was  simply  for  the  purpose  of  making  valid 
the  security,  executed  notes  along  with  her  said  husband  are  in- 
sufficient to  state  fraud,  since  to  sustain  a  charge  of  fraud  it  must 
be  stated  that  the  representations  were  false;  that  the  person  making 
them  knew  they  were  false;  that  they  were  made  with  intent  to 
defraud;  and  that  the  party  seeking  to  be  relieved  from  the  fraud 
must  have  relied  upon  such  representations.     (Wicks  t.  Metcalf,  687.) 

See  Execution,  1-6. 

nreOLVENOT. 
See  Banks  and  Banking,  8,  9,  11,  12. 

INSTBUCnOK& 

See  Appeal  and  Error,  21. 
See  Criminal  Law,  12,  13,  16. 
See  Homicide,  1. 
See  Master  and  Servant,  3,  4« 
See  Money  Received,  1. 
See  Statute  of  Frauds,  9. 
See  Trial,  1,  3. 

nrSUBANOE. 
Insurance — Oonunercial  Insurance. 

1.  Provision  of  a  contract,  by  which  plaintiff  sells  defendant 
merchants  prizes  and  a  voting  outfit,  that  if  their  business  is  not 
a  certain  amount  the  succeeding  year  it  will  pay  them  the  deficiency 
in  cash,  may  be  classed  as  a  species  of  commercial  insurance. 
(National  Sales  Co.  v.  Manciet,  34.) 

Insurance— Beformation  of  Fire  Policy— Mistake. 

2.  Where  the  vendee  under  an  executory  contract  for  the  sale  of 
land  bargained  and  paid  for  a  policy  of  fire  insurance  which  would 
protect  his  interest,  as  vendee,  but  the  policy,  thoughtlessly  and  by 
oversight  of  the  insurer's  authorized  agent,  was  written  in  a  form 
requiring  absolute  ownership  in  the  insured,  the  latter  was  entitled 
to  have  a  policy  reformed  in  equity  after  loss  to  protect  him,  though 
he  had  not  read  the  policy,  and  though  the  form  of  fire  policies  is 
statutory,  the  mistake  being  mutual,  and  fire  policies  being  still  sub- 
ject to  reform  in  equity,  at  least  in  the  provisions  which  local  agents 
are  authorized  to  supply  and  modify.  (Gregan  y.  Northwestern  Ins. 
Co.,  278.) 

Insurance — ^Interest  on  Decree. 

3.  In  suit  to  reform  a  policy  of  fire  insurance,  wherein  plaintiff 
secured  reformation,  and  also  judgment  for  the  face  of  the  policy,  in- 
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terest  should  run  only  from  the  date  of  the  decree  in  the  lower  court. 
(Gregan  v.  Northwestern  Ins.  Co.,  278.) 

Insurance — Indemnity  Policies— Contract. 

4.  Guaranteeing  the  fidelity  of  employees  is  a  form  of  insurance. 
(Bissinger  &  Co.  v.  Massachusetts  Bonding  &  Ins.  Co.,  288.) 

Insnrancfr— Actions— Defenses. 

5.  An  indemnity  company  seeking  to  defeat  an  action  on  a  policy 
guaranteeing  the  fidelity  of  an  employee,  upon  the  ground  that  the 
employer  has  not  complied  with  warranties  made  in  the  application, 
need  not  tender  a  return  of  the  premiums.  (Bissinger  &  Co.  v.  Massa- 
chusetts Bonding  &  Ins.  Co.,  288.) 

Insurance — ^Indenmity   Insnrance    Policies — Oonstmction — "Cash    Se- 
curities"—"Security'*—**OaslL** 

6.  Where  the  application  for  a  policy  guaranteeing  the  insured 
against  loss  from  the  peculations  of  an  employee  stated  that  monthly 
examinations  of  the  employee's  accounts  would  be  made  and  cash  se- 
curities, etc.,  counted,  the  term  "cash  securities"  must  be  treated  as 
meaning  bonds  or  negotiable  instruments  easily  convertible  into 
money  and  not  a  bank  deposit;  the  word  "cash"  usually  meaning 
money  on  hand,  and  the  term  "security"  usually  being  interpreted 
as  something  given  or  deposited  to  guarantee  the  payment  of  a  debt 
or  the  performance  of  a  condition.  (Bissinger  &  Co.  v.  Massachusetts 
Bonding  &  Ins.  Co.,  288.) 

Insurance — ^Indenmity  Insurance  Policy— Oompliance  Wltli — "Voucher" 
— •'Valnable  Secnrities." 

7.  The  application  in  a  policy  guaranteeing  an  employer  against 
loss  by  larceny  or  embezzlement  of  one  of  its  employees  recited  that 
there  would  be  monthly  a  thorough  examination  of  his  accounts  made 
by  an  auditor  or  expert  accountant,  and  cash  securities,  etc.,  would 
be  compared  and  verified  with  accounts  and  vouchers.  Previous  an- 
swers to  questions  stated  that  the  employee  would  not  have  custody 
of  valuable  securities,  but  only  merchandise  on  hand.  The  employee 
embezzled  large  sums  over  a  considerable  period  of  time  by  destroy- 
ing drafts  for  merchandise  shipped  to  the  branch  house  of  which  he 
was  manager,  and  then  drawing  upon  an  account  maintained  by  the 
employer  for  such  purposes  checks  for  sums  greater  than  the  drafts 
for  the  purchases.  The  statements  prepared  monthly  by  the  employee 
were  duly  examined  by  the  employer's  auditor,  but  the  merchandise 
on  hand  was  not  checked  up.  Held,  that  the  term  "valuable  securi- 
ties" included  merchandise  on  hand,  and  the  employer's  failure  to  com- 
pare the  same  with  vouchers  which  are  written  instruments,  showing 
on  what  authority  or  by  what  authority  particular  payments  of  money 
had  been  made,  was  a  failure  to  comply  with  the  warranties  in  the 
application,  and  prevented  recovery.  (Bissinger  &  Co.  v.  Massachu- 
setts Bonding  &  Ins.  Co.,  288.) 

Insurance — ^Benefit  Insurance — ^By-laws. 

8.  By-laws  of  a  fraternal  benefit  insurance  society,  providing  that 
local  officers  shall  be  considered  as  agents  of  the  members  in  accepting 
and  transmitting  payments  for  insurance,  and  that  all  acts  of  a  local 
officer  shall  be  construed  as  having  been  done  for  the  members  and 
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applicaDts  for  membershipi  are  valid.    (Somo  ▼•  Independent  Order 
of  Foresters,  654.) 

Insorance— Benefit  Inanrance— Bights  of  Diyorced  Wife. 

9.  Where  plaintiff  was  named  as  beneficiary  in  a  policy  of  insur- 
ance on  the  life  of  her  husband,  a  divorce  did  not  deprive  her  of  her 
right  to  recover  the  full  value  of  the  policy  in  event  of  the  death  of  her 
husband  prior  to  his  withdrawal  from  the  order.  (Somo  v.  ludepend- 
ent  Order  of  Foresters,  654.) 

Insurance— Benefit  Inanraace — ^Bight  of  Member  to  Withdraw. 

10.  As  the  duties  incumbent  upon  a  member  of  a  voluntary  associa- 
tion by  reason  of  his  membership  are  purely  voluntary,  unless  the 
agreement  between  the  members  provides  to  the  contrary,  a  member 
may  withdraw  at  any  time  without  the  consent  of  the  association  or  of 
the  beneficiary  in  a  life  policy  issued  to  him  by  the  association. 
(Somo  V.  Independent  Order  of  Foresters,  654.) 

Inanrance— Benefit  Inanraiice— Bights  of  Beneficiary— Withdrawal  of 
Insured. 

11.  Where  the  beneficiary  in  a  policy  of  fraternal  insurance  on  the 
life  of  her  husband  assumed  the  payment  of  premiums  at  the  time  of  a 
divorce  under  an  agreement  with  the  local  financial  secretary,  who  by 
the  terms  of  the  policy  and  by-laws  was  the  agent  of  the  members, 
and  paid  the  premiums  until  the  policy  was  canceled  upon  the  rightful 
withdrawal  of  the  husband  from  membership  in  the  order,  the  moneys 
received  by  the  order  were  earned  premiums  upon  a  valid  contract  of 
insurance,  which  the  beneficiary  had  no  right  of  action  against  it  to 
recover.     (Somo  v.  Independent  Order  of  Foresters,  654.) 

Insurance — Contract  to  Insure— Breach— Pleading. 

12.  In  an  action  for  breach  of  an  executory  oral  contract  to  insure 
property,  the  amended  complaint,  stating  that  plaintiff  accepted  the 
policy  issued  by  defendant  through  his  ignorance  of  its  legal  effect, 
was  insufficient  to  state  a  cause  of  action,  since  i^oranee  of  the  law 
will  excuse  no  one.     (OreenbergiV.  German  American  Ins.  Co.,  662.) 

Insurance— Fire  Policy— Acceptance. 

13.  Where  insured  accepted  a  fire  policy  which  was  not  in  accordance 
with  the  oral  contract  for  insurance,  he  cannot,  having  retained  it 
without  objection,  contend  that  the  true  contract  should  be  found  in 
the  oral  agreement,  for  it  was  supplanted  by  the  written  policy,  and 
insured  had  no  option  to  rely  either  on  the  policy  or  the  oral  agreement 
as  he  desired.     (Greenberg  v.  German  American  Ins.  Co.,  662.) 

Insurance — ^Fire  Policies— Actions— Defenses. 

14.  Where  the  policy  issued  pursuant  to  an  oral  agreement  as  to 
insurance  did  not  follow  the  agreement,  and  it  was  alleged  that  the 
policy  which  should  have  been  issued  would  have  been  subject  to 
Laws  of  1911,  page  279,  the  insured  cannot  in  an  action  to  recover  on 
the  oral  agreement  independent  of  the  policy  recover  where  suit  was 
not  brought  within  the  time  limited  by  such  law.  (Greenberg  v.  Ger- 
man American  Ins.  Co.,  662.) 

INTENT. 

See  Escrows,  3,  4. 
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INTEBEST. 

Interest— Mortgige»-:-Amoiint  Beqnlred  to  Bedeem-^ompoimd  In- 
terest. 

1.    Mortgagee  on  redemption  is  not  entitled  to  interest  upon  inter- 
est, and  hence  is  not  entitled  to  interest  on  amount  of  delinquent  in- 
terest .due  when  he  took  possession.     (Caro  v.  Wollenberg,  311.) 
See  Mortgages,  4. 

Date  from  Which  Interest  Should  Bon. 
See  Insurance,  3. 

INTBB8TATE  OOMBCBBOB. 
See  Commerce,  L 

nrroxioATioN. 

See  Homicide,  2. 

JOINDES. 

See  Torts,  1. 

JOINT  DEFENDANTa 
Bight  to  Dismiss  M  to  Some  Def  endant& 
See  Dismissal  and  Nonsuit,  1. 

JUDGMENT. 
Judgmoit — ^Defects  and  Irregularities — Collateral  Attack. 

1.  Where  a  defendant  in  a  civil  action  is  personally  served  with 
summons  and  complaint  requiring  him  to  appear  and  answer  at  a 
specified  time  and  place,  if  judgment  be  prematurely  rendered  against 
him  he  can  have  tne  irregularities  corrected  by  appearance  and  mo- 
tion on  return  day,  but  if  he  fails  to  so  move  and  offers  no  excuse 
for  his  delay,  he  is  bound  by  the  judgment,  which,  though  voidable, 
cannot  be  collaterally  assailed.     (Stadelman  y.  Miner,  348.) 

Judgment— Def 6Cts->Oollateral  Attack. 

2.  When  complete  service  by  publication  is  made  of  process,  and 
before  return  day  the  relief  sought  is  granted,  the  party  affected 
thereby  may,  under  Section  59,  L.  O.  L.,  at  any  time  within  a  year 
from  the  entry  of  judgment,  be  allowed  to  defend  on  terms  that  may 
be  just,  but  such  judgment  is  voidable  only,  and  not  subject  to  col- 
lateral attack,  and  is  conclusive,  unless  set  aside  within  the  time 
limited.     (Stadelman  v.  Miner,  :^48.) 

Judgment— Collateral  Attack. 

3.  An  order  of  the  County  Court,  sitting  for  the  transaction  of 
probate  business,  directing  a  sale  of  land  belonging  to  the  estate  of  a 
decedent,  could  not  be  attacked  in  a  suit  to  quiet  title  to  the  land. 
(Stadelman  v.  Miner,  348.) 

Judgment — ^Validity— Defect  in  Summons. 

4.  A  defect  in  the  form  or  matter  of  a  summons  not  absolutely 
destructive  of  its  validity,  although  material  and  sufficient  to  cause 
a  reversal  of  the  judgment,  does  not  deprive  the  court  of  jurisdiction, 
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and  therefore  does  not  expose  the  judgment  to  collateral  impeachment. 
(Lane  v.  Ball,  404.) 

Judgment — Oonclufllyeaess  of  Becitals. 

5.  As  a  general  rule,  in  a  collateral  proceeding  a  judgment  imports 
verity,  and  as  between  the  parties  is  concmsive  evidence  of  the  facts 
recited  therein.     (Schmid  v.  €ity  of  Portland,  583.) 

See  Attachment,  2. 

See  Eminent  Domain,  3,  5,  6. 

Power  of  a  Justice  Court  to  Vacate  a  Judgment. 
See  Justices  of  the  Peace,  1^  2. 

Whan  a  Personal  Judgment  1b  XTnwarraiited. 
See  Mortgages,  11. 

How  Judgment  Against  Scliool  District  is  BatiBfled. 
See  Schools  and  School  Districts,  3. 

JUBI8DICTI0N. 

See  Appeal  and  Error,  2. 

JUEY. 
Jury— Disqualification— Taxpayer— County  as  Komlnal  Party. 

1.  Under  Section  575,  L.  O.  L.,  relative  to  costs  in  suit  by  one 
person  in  the  right  of  another,  in  an  action  by  a  county,  for  the  use 
and  benefit  of  an  employee  on  highway  work,  against  the  contractor 
for  such  work  and  the  surety  on  its  bond,  in  the  absence  of  bad  faith, 
costs  should  not  be  awarded  against  the  county,  a  nominal  party, 
but,  in  the  event  of  defeat,  against  the  real  party  in  interest,  ana 
such  condition  did  not  disqualify  taxpayers  of  the  county  as  jurors. 
(Columbia  County  v.  Consolidated  Contract  Co.,  251.) 

Sxamination  of  Jurors. 
See  Criminal  Law,  2. 

JUSTICES  OF  THE  PEACE. 
Justices  of  the  Peace — Judgment— Power  to  Vacate. 

1.  While  a  Justice  Court  cannot  set  aside  a  judgment  because  it  is 
erroneous,  it  may  vacate  its  judgment  if  void.  (Clubine  v.  City  of 
Merrill,  87.) 

Justlcee  of  the  Peace-^Certiorari— Pending  of  Appeal — ^Effect. 

2.  Where  a  judgment  has  been  vacated,  the  case  is  in  the  same 
position  as  if  no  judgment  had  been  rendered,  and  a  writ  of  review 
will  not  lie.     (Clubine  v.  City  of  Merrill,  87.) 

LANDLORD  AND  TENANT. 
Landlord  and  Tenant — Injury  to  Eeversiou — Remedy  of  Landlord. 

1.  Where  defendant,  trespassing  on  plaintiff's  land,  committed  a 
depredation  injuring  the  reversion,  plaintiff's  action  for  damages,  the 
facts  being  pleaded,  caunot  be  defeated  on  the  ground  that  plaintiff 
was  not  the  real  party  in  interest  because  the  land  was  rented,  it  ap- 
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pearing  that  the  tenant's  possessory  right  was  but  little  injured,  for 
Section  1,  L.  O.  L.,  having  abolished  the  distinction  between  actions 
at  law,  and  while  plaintiff  could  not  have  maintained  trespass  quare 
clausula  fregit,  not  being  entitled  to  possession,  he  could,  at  common 
law,  have  recovered  for  injury  to  the  reversion.  (Williams  v.  Goose 
Lake  Valley  Irr.  Co.,  302.) 

Landlord  and  Tenant — ^Injaxles  to  Berenion— Action  for  Damages. 

2.  While  the  tenant  of  demised  lands  is  the  only  one  entitled  to  re- 
cover for  an  interference  with  the  possession,  the  landlord  may, 
where  a  trespasser  constructed  an  irrigation  ditch  across  his  land 
changing  its  physical  aspect  and  injuring  the  reversion,  recover  dam- 
ages therefor.     (Williams  v.  Goose  Lake  Valley  Irr.  Co.,  302.) 

Landlord  and  Tenant — ^Injuries  to  Beversion — Exemplary  Damages. 

3.  Where  defendant,  without  authority,  entered  upon  plaintiff's  land 
and  constructed  an  irrigation  ditch,  but  there  was  no  indignity  to 
plaintiff's  tenant,  plaintiff  himself  being  without  jurisdiction,  ex- 
emplary damages  cannot  be  allowed;  such  damages  being  allowable  in 
an  action  for  trespass  upon  real  property  only  when  the  act  com- 
plained of  is  aggravated  by  some  indiernity  to  the  person  in  posses- 
sion.    (Williams  v.  Goose  Lake  Valley  Irr.  Co.,  302.) 

Landlord  and  Tenant— Bights  of  Creditors  of  Tenant— Attachment. 

4.  A  general  creditor  of  a  lessee  cannot  be  restrained  from  en- 
forcing attachment  against  the  leasehold  on  the  theory  that  such  a 
creditor  has  no  right  to  the  profits  of  the  leasehold  until  satisfaction 
of  the  lessor's  claim  for  rent,  in  the  absence  of  allegation  of  in&ol- 
vency  of  lessee,  where  the  property  is  not  in  court,  and  the  landlord 
might,  at  any  time,  re-enter  for  default.  (Bowles  v.  Gantenbein, 
510.) 

Landlord  and  Tenant — Bent—Payment  by  Soreties — ^Bights  Acquired. 

5.  If  sureties  upon  the  payment  of  arrearages  in  rent  are  subro- 
gated to  the  rights  of  the  lessor,  they  cannot  follow  the  property  of 
the  lessee  into  the  hands  of  purchasers  for  value  without  notice, 
which  by  Section  301,  L.  O.  L.,  includes  a  creditor  who  has  attached, 
or  against  third  persons  whose  equities  were  acquired  without  objec- 
tion by  such  sureties,  where  there  is  no  showing  of  an  effort  to  get  a 
court  of  equity  to  take  custody  of  the  property  on  the  ground  of  in- 
solvency of  lessee,  or  that  the  lessee  was  not  entitled  to  pledge  the 
lease.     (Bowles  v.  Gantenbein,  510.) 

Landlord  and  Tenant— DiitgeaB    Oommon-law  Bemedy. 

6.  If  the  common-law  right  of  distress  exists,  and  sureties  for  rent 
under  a  lease  succeeded  to  it  by  subrogation  on  paying  arrearages  in 
rent,  it  would  not  be  applicable  to  choses  in  action  such  as  a  debt  for 
rent  due  assignee  of  lease  from  the  subtenants,  since  at  common  law 
the  landlord  took  the  property  of  his  delinquent  tenant  into  his  pos- 
Session  and  held  the  same  as  a  pledge  until  the  rent  was  paid,  and  the 
debt  of  an  undertenant  was  not  capable  of  manual  delivery,  and  hence 
could  not  be  taken  by  distress  as  a  pledge.  (Bowles  v.  Gantenbein, 
510.) 

as  Or.— 48 
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Landlord  and  Tenant— Distress— Effect  of  Oamishment. 

7.  The  garnishment  of  a  debt  or  chose  in  action  due  from  subten- 
ants to  the  assignee  of  a  lease  did  not  prejudice  the  right  of  distress, 
if  it  existed.     (Bowles  v.  Oantenbein,  510.) 

Landlord  and  Tenant— Attachment  of  Money  I>ae  Leasee  flrom  Sabten- 
ants — Priority. 

8.  Where  the  obligation  of  the  assignee  of  a  lease  to  the  assignee 
of  the  original  lessee's  claim  against  it  for  the  agreed  consideration 
for  the  assignment  and  his  obligation  to  the  sureties  who  have  paid 
arrearages  of  rent  were  both  upon  contract,  there  being  nothing  in 
either  claim  to  give  either  a  preference,  the  assignee  of  the  claim  hav* 
ing  been  more  diligent  by  seeking  to  enforce  his  claim  by  attachment, 
the  sureties  may  not  restrain  him  from  proceeding  with  the  attach- 
ment, since,  where  the  equities  are  equal,  the  law  will  prevail,  and  the 
right  to  attach  inures  to  the  one  who  is  first  in  time  to  the  exclusion 
or  postponement  of  others.     (Bowles  v.  Gantenbein,  510.) 

LI0EN8EE. 
See  Bailroads,  2. 

LIEK. 
Purchaser's  Lien  for  Purchase  Price. 

See  Executors  and  AdministratorSi  4« 

Priority  of  Uen. 

See  Mortgages,  18. 

For  Taxes. 

See  Subrogation,  2. 

For  Amounts  Paid  Under  a  Void  OontracK 
See  Vendor  and  Purchaser,  6. 

UENa. 

See  Mechanics'  Liens. 

LIBflTATION  OF  AOTIONa 

Limitation  of  Actions — Accrual  of  Bight  of  Action— False  Imprlson- 
nient. 

1.  The  statute  of  limitation  against  the  right  to  redress  for  false 
imprisonment  began  to  run  on  the  date  of  an  order  for  plaintifTs 
discharge.     (Lane  v.  Ball,  404.) 

limitation  of  Actions— What  Constitutes— Commencement  of  Action 
— Statutes. 

2.  Under  Section  8,  L.  O.  L.,  providing  that  an  action  for  false 
imprisonment  must  be  commenced  within  two  years,  and  Section  15, 
providing  that  an  attempt  to  commence  an  action  shall  be  deemed 
equivalent  to  the  commencement  thereof,  when  complaint  is  filed  and 
summons  delivered,  with  intent  that  it  shall  be  actually  served,  to  the 
sheriff  or  other  officer  of  the  county,  an  action  for  false  imprisonment 
was  commenced  where  a  complaint  was  filed  and  summons  for  several 
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defendantfly  but  only  one  copy  of  the  complaint  was  delivered  to  tBe 
sheriff.     (Lane  v.  Ball,  404.) 

laimltation   of   ActionB — Statntas — Ck>iuitniction — Oommoicemexit   of 
Action. 

3.  Section  14,  L.  O.  L.,  providing  that  an  action  shall  be  deemed 
commenced  as  to  each  defendant  wnen  the  complaint  is  filed  and  the 
summons  served  on  him,  or  on  a  codefendant  who  is  a  joint  contractor, 
"or  otherwise  united  in  interest  with  him,"  means  a  defendant  in  an 
action  arising  out  of  a  joint  contract,  and  an  action  for  false  impris- 
onment against  joint  defendants  was  not  deemed  commenced  against 
defendants  who  were  only  served  with  summons  by  proper  service  of 
summons  and  copy  of  complaint  on  one  defendant.  (Lane  v.  Ball, 
404.) 

Limitation  of  Actions— Accmal  of  Oanse  of  Action— Maliciom  Prose- 
cntion— Malicions  Abnae  of  Process. 

4.  The  distinction  between  an  action  for  false  imprisonment  and 
one  for  malicious  abuse  of  process  in  respect  to  the  statute  of  limita- 
tions is  that  as  to  the  former  the  time  so  prescribed  does  not  begin 
to  run  until  the  prior  action,  pursuant  to  which  the  process  was  is- 
sued, has  finally  terminated  in  plaintiff's  favor,  while  as  to  the  latter 
the  cause  of  action  arises  when  the  plaintiff  is  apprehended  under  a 
valid  writ  for  some  collateral  purpose.     (Lane  v.  Ball,  404.) 

Limitation  of  Actions— Accroal  of  Cause  of  Action— Malicions  Abuse 
of  Process. 

5.  When  damages  are  undertaken  to  be  recovered  for  a  malicious 
abuse  of  process,  though  a  cause  of  action  arises  •when  a  plaintiff 
is  unlawfiUly  restrained  of  his  liberty,  each  day's  imprisonment  neces- 
sarily augments  the  indemnity  to  which  he  is  justly  entitled;  so,  if 
any  part  of  the  incarceration  be  included  within  the  two  years  prior 
to  the  commencement  of  the  action  for  the  recovery  of  damages,  the 
statute  of  limitations  has  not  run  as  against  that  period.  (Lane  v. 
Ball,  404.) 

See  Executors  and  Administrators,  6, 

LOTTERIES. 
Lotteries— Elemoit  of  Ohance— "Lotterj.** 

1.  A  scheme  by  which  a  merchant,  on  selling  merchandise  at  reg- 
ular prices,  issues  to  purchasers  ballots  entitUng  them  to  express 
their  choice  a  certain  number  of  times,  according  to  the  price  of 
articles  bought,  in  favor  of  any  person  competing  for  prizes  to  be 
given  to  the  persons  receiving  or  holding  the  greatest  number  of 
votes,  is  not  a  "lottery,"  not  involving  an  element  of  chance,  (Na- 
tional Sales  Co.  v.  Manciet,  34.) 

IfAUOIOXTS  ABUSE  OF  PB00E88. 

See  Limitation  of  Actions,  4,  5. 
See  Process,  4,  6. 

MALIOIOtJB  PBOSECUnOH. 

Malicions  Prosecution— Pleading— Proof . 

I.  In  an  action  for  malicious  prosecution,  it  is  necessary  to  aver 
and  prove  that  the  suit  out  of  which  the  alleged  iUegal  imprisonment 
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arose  has  completely  terminated  in  favor  of  the  plaintiff,  or  that  it 
has  been  abandoned  by  the  defendant.     (Lane  v.  Ball,  404.) 

See  False  Imprisonment,  1. 
See  Limitation  of  Actions,  4. 

BSAKDAMUB. 
Mandamus — Detmuus — Scope. 

1.  A  mandatory  writ,  compelling  the  proper  city  officers  to  draw 
and  deliver  a  warrant  in  payment  of  a  judgment,  performs  the  office 
of  an  execution,  and  is  usually  collateral  to  the  judgment  sought  to 
be  enforced;  and  consequently  the  city  cannot  resist  the  writ  by 
interposing  all  of  the  defenses  and  making  all  the  objections  that 
might  have  been  available  in  the  condemnation  action.  (Schmid  v. 
City  of  Portland,  683.) 

Mandamus— Scope  of  lasnes— Defenses— "Collateral  Attack." 

2.  Where  a  property  owner  obtained  judgment  against  the  city  for 
damages  to  land  taken  in  widening  street,  but  the  city  refused  to 
pay,  and  he  brought  mandamus  to  compel  the  payment,  the  city  could 
not,  in  the  mandamus  proceedings,  question  the  validity  of  the  judg- 
ment which  had  been  affirmed,  since  that  would  constitute  a  ''collat- 
eral attack,"  and  a  party  cannot  collaterally  impeach  a  judgment  for 
errors  of  law  or  irregularities  which  only  render  it  erroneous  or 
voidable.     (Schmid  v.  City  of  Portland,  583.) 

MASTER  AND  SEBVANT. 
Master  and  Servant— Injoiles  to  Servant—NegUgence  of  Master. 

1.  Under  Section  6946,  L.  O.  L.,  declaring  that  every  corporation 
operating  a  railroad  shall  be  liable  in  damages  for  any  and  all  in- 
juries sustained  by  an  employee,  resulting  from  the  wrongful  act, 
neglect  or  default  of  an  agent  or  officer  of  such  corporation  superior 
to  the  employee  injured,  or  of  a  person  employed  by  such  corpora- 
tion having  the  right  to  control  or  direct  the  services  of  such  em- 
ployee, a  railroad  company  which  through  its  agent  required  plain- 
tiff, a  servant,  to  work  without  a  helper  at  a  task  requiring  a  helper 
is  guilty  of  negligence.  (Wike  v.  Oregon- Washington  B.  &  N.  Co., 
678.) 

Master  and  Servant— Injuries  to  Servant— Assumption  of  Elsk. 

2.  Where  plaintiff's  immediate  superior  informed  him  that  he 
would  not  get  hurt  in  wiring  asbestos  lagging  on  an  engine,  without 
any  helper,  and  that  he  would  give  him  a  helper  as  soon  as  he  had 
the  time,  plaintiff  by  continuing  in  the  employment,  the  danger  not 
being  imminent,  did  not  as  a  matter  of  law,  assume .  the  risk  of 
injury  from  the  danger  of  the  wire  to  spring  when  it  was  passed  over 
the  boiler  of  the  engine.  (Wike  v.  Oregon- Washington  B.  &  N.  Co., 
678.) 

Master  and  Servant — Injuries  to  Servant— Duty  to  Warn. 

3.  A  carpenter  who  had  placed  asbestos  lagging  on  many  engines 
is  not,  the  work  being  simple,  and  the  only  possible  danger  being 
that  of  the  possibility  of  the  wire  springing  as  it  was  passed  around 
the  engine  to  hold  the  asbestos,  entitled  to  a  warning,  and  an  in- 


Index.  757 

struction,  submitting  the  question  of  tbe  duty  of  the  master  to  wanii 
is  erroneous.     (Wike  v.  Oregon- Washington  B.  &  N.  Co.,  678.) 

Master  and  Servant— Actioiia—EyideiLce—Iiuitractions—Bafficiency. 
4.  In  such  case  instructions  that,  if  defendant  failed  to  provide 
the  carpenter  with  sufficient  aid  to  safely  do  the  work  and  such  fail- 
ure was  the  proximate  cause  of  the  injury,  the  verdict  should  be 
for  him,  and  that  if  a  helper  was  unnecessary,  verdict  should  be  for 
defendant,  were  erroneous,  as  omitting  reference  to  the  defenses  of 
contributory  negligence  and  assumption  of  risk.  (Wike  v.  Oregon- 
Washington  B.  &  N.  Co.,  678.) 

BiAXIMS. 
See  Equity,  1. 

MEASUBE  OF  DAMAGEa 

See  Railroads,  15,  16. 

ME0HANI08'  UENS. 

Mechanics'  Liens— Agreement  of  Owner— Tenant  Agreeing  to  Make 
Repairs. 

1.  Under  Section  7416,  L.  O.  L.,  as  to  mechanics*  liens,  making 
every  person  having  charge  of  the  repair,  etc.,  of  a  building  the  agent 
of  the  owner  for  the  purpose  of  the  act,  the  estate  of  a  lessor  is  not 
subject  to  a  lien  for  labor  contracted  for  by  his  lessee  who  has  cove- 
nanted to  make  all  necessary  repairs  at  his  own  expense.  (Wilson 
V.  Gevurtz,  91,) 

Mechanics'  Idens— Agreement  of  Owner— Implied  Oonsent— Improve- 
ment by  Lessor— Posted  Notice  of  Nonresponsibility. 

2.  Under  Section  7419,  L.  O.  L.,  providing  that  the  interest  of  an 
owner  shall  be  subject  to  liens  for  work  done  with  his  knowledge, 
unless  within  three  days  after  obtaining  such  knowledge  he  posts  in 
a  conspicuous  place  a  notice  that  he  will  not  be  responsible,  an 
owner's  interest  is  not  subject  to  such  lien  because  of  constructive 
notice  to  him  from  the  fact  that  his  tenant's  lease  obligated  the 
tenant  to  make  repairs,  where  prior  to  and  during  the  time  of  such 
repair  work  for  the  tenant  the  owner  keeps  posted  in  a  conspicuous 
place  on  the  building  a  notice  that  he  will  not  be  responsible  for  any 
work  done  on  the  building  under  instructions  from  anyone  but  him- 
self.    (Wilson  V.  Gevurtz,  91.) 

Mechanics'  Liens— Evidence— Snfflcienej. 

3.  In  an  action  to  foreclose  a  mechanic's  lien  for  labor,  evidence 
held  to  show  that  plaintiff's  overstatement  in  bis  notice  of  lien  of  the 
amount  due  him  was  the  result  of  an  honest  mistake  in  the  amount 
per  day  he  was  to  receive.     (Johnson  v.  Paulson,  238.) 

Mecbanics'  Liens— Notice— Overstatement— Effect. 

4.  While  a  willful  overstatement  in  a  mechanic's  lien  notice  of 
the  amount  due  will  render  the  lien  void,  where  plaintiff  made  an 
honest  mistake  in  the  amount  per  day  he  was  to  receive,  and  because 
of  this  error  claimed  a  larger  amount  in  his  mechanic's  lien  than  was 
due  him,  the  entire  lien  was  not  vitiated,  and   the  court  did  not  err 
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in  finding  that  he  was  entitled  to  recover  the  actual  amount  due. 
(Johnson  v.  Paulson,  238.) 

Machanlcs'  Ueiis— Bridaice— Snlllcleiicy. 

5.  In  an  action  to  foreclose  a  mechanic's  Hen  for  labor,  evidence 
held  to  justify  a  finding  that  there  was  an  express  agreement  to  pay 
plaintiff  $3.50  per  day  as  claimed  by  plaintiff.  (Johnson  v.  Paul- 
son, 238.) 

Mechanics*  Liens— Liens— Action— Pleading. 

6.  In  an  action  to  foreclose  a  mechanic's  lien  for  plastering,  where 
plaintiff  alleged  an  express  contract,  and  included  an  item  for  extra 
work,  and  the  proof  showed  that  the  laborer  who  did  such  work  was 
not  in  the  employ  of  plaintiff,  and  that  the  extra  work  was  not  a 
part  of  the  express  contract,  plaintiff  cannot  recover  for  the  extra 
work,  since  if  a  plaintiff  alleges  in  his  pleading  an  express  contract, 
he  cannot  recover  upon  proof  of  a  quantum  meruit,  (Johnson  v.  Paul< 
son,  238.) 

Mechanics'  Liens— Actions— Pleading. 

7.  In  an  action  to  foreclose  a  mechanic's  lien  for  plastering,  where 
plaintiff  alleged  an  express  contract  and  included  an  item  for  extra 
work,  although  he  could  not  recover  for  the  extra  work  because  it 
was  shown  not  to  have  been  included  in  the  express  contract,  the 
fact  that  he  fails  as  to  that  part  of  his  claim  through  an  error  in 
pleading  does  not  invalidi^te  his  demand  or  prevent  recovery  for  the 
work  done  under  the  terms  of  the  express  contract.  (Johnson  v. 
Paulson,  238.) 

Mechanics'  Liens— Note  m  Piyment— Necessity  of  Agreement 

8.  A  note  given  for  building  materials  did  not  discharge  the 
account  in  the  absence  of  an  express  agreement  that  it  would  be  ac- 
cepted in  payment,  and  hence  the  payee  was  entitled  to  recover  in  an 
action  to  foreclose  his  mechanic's  lien.     (Johnson  v.  Paulson,  238.) 

Mechanics'  Liens — ^Notice  of  Lien — Overstatement— Effect. 

9.  Errors  in  bookkeeping,  arising  from  honest  mistakes  in  making 
exchanges  in  material  and  neglect  to  make  proper  credits  and  result- 
ing in  a  claim  for  a  mechanic's  lien  of  a  greater  amount  than  due 
plaintiffs,  will  not  be  permitted  to  vitiate  the  entire  lien.  (Johnson 
V.  Paulson,  238.) 

Mechanics'  Liens — ^Evidence — Sofficiency. 

10.  In  an  action  to  foreclose  a  mechanic's  lien,  evidence  held  not 
to  sustain  defendant's  contention  that  plaintiff's  contract  was  to  fur- 
nish all  the  material  necessary  for  a  fixed  sum.  (Johnson  v.  Paulson* 
238.) 

MEMORANDA. 
See  Statute  of  Frauds,  2. 

MEBGEBS. 

See  Mortgages,  16. 

MILWAUKIE,  CHABTEB  OF. 

See  Hagenberger  v.  Milwaukie,  298. 
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BONES  AND  BONING. 

Blines  and  Bflnerals  —  PnbUc  Bfineral  Lands  —  Nature  of  Bigbt  Ac- 
quired. 

1.  A  person,  locating  mining  claims  under  Sections  3901-3906, 
L.  O.  L.,  acquires  only  a  temporary  possessory  right,  subject  to  divest- 
ment  by  failure  to  purchase  or  lease  lands  under  regulations  of  state 
and  board.     (Grand  Prize  Hydraulic  Mines  v.  Boswell,  1.) 

Blines  and  Blinerals— Aasignment  of  Biining  Olaim — ^Bights  of  As- 
signee. 

2.  The  assignee  of  a  mining  claim  cannot  claim  any  rights  su- 
perior to  those  of  his  assignor,  unless  he  be  an  innocent  purchaser 
for  value.     (Grand  Prize  Hydraulic  Mines  v.  Boswell,  1.) 

Biines   and  Blinerals— Option  for  Purchase   of  Bfinlng  Claim— Es- 
toppel of  Assignee. 

3.  In  view  of  evidence  offered  in  dispute  over  mining  claim^  the 
assignee  of  a  contract,  which  was  an  option  for  purchase  of  mining 
lands,  held  not  to  be  an  innocent  purchaser,  and  an  estoppel,  oper- 
ating against  assignor,  will  also  estop  assignee.  (Grand  Prize 
Hydraulic  Mines  v.  Boswell,  1.) 

Biines  and  Bflnerals— Option  for  Purchase  of  BSining  Claim. 

4.  A  contract,  giving  possession  and  right  to  purchase  mining 
property,  but  witJi  right  to  terminate  the  contract,  held  to  be  an  op« 
tion  of  purchase.     (Grand  Prize  Hydraulic  Mines  v.  Boswell,  1.) 

MINING  CLAIBia. 
See  Estoppel,  1-3. 
See  Mines  and  Minerals,  1-4. 
See  Statute  of  Frauds,  1. 

BOSJOINDES. 

See  Mortgages,  15. 

BOSBEPRESENTATION. 
See  Fraud,  1. 

B08TASB. 

See  Arbitration  and  Award,  1,  3,  6. 
See  Deeds,  6,  7. 
See  Insurance,  2. 

BfONET  EECEIVED. 
Bffoney  Beceivedr— Actions— Instructions. 

1.  Where  money  was  received  by  one  defendant  for  the  use  of 
plaintiff,  another  defendant,  who  participated  in  the  use  of  a  portion 
of  such  money,  was  liable  for  the  improper  disposition  of  that  por- 
tion only.     (Ulbrand  v.  Bennett,  557.) 

BfOBTaAGEa 
Bffortgages— -Escrows— Operation  and  Effect. 

1.  An  agreement,  whereby  vendor  deposited  deed  with  her  attorney 
to  be  delivered  to  vendee  upon  letter's  compliance  with  terms  of  sale 
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contract,  cannot  be  treated  as  a  mortgage  for  unpaid  balance  of  pur< 
chase  price  due  from  vendee,  where  the  defendant  expressly  pleaded 
such  agreement  as  an  escrow  and  the  evidence  indicated  that  the  par- 
ties regarded  it  as  an  escrow.     (Foulkes  v.  Sengstacken,  118.) 

Mortgages— Payment  by  Mortgagor— Conveyaaca  Subject  to  Mort- 
gage—Subrogation. 

2.  The  owner  of  a  tract  of  land  mortgaged  it  and  then  entered 
into  a  contract  for  its  sale  on  a  commission  by  a  broker  who  was 
to  become  entitled  to  the  balance  of  the  land  after  the  owner  re- 
ceived a  stipulated  sum  from  the  sale  made.  Thereafter  the  owner 
transferred  the  land  and  his  rights  under  the  contract  with  the 
broker  to  a  trustee  for  a  corporation  in  exchange  for  stock  in  the 
corporation  at  a  value  fixed  as  the  amount  he  was  to  receive  from 
the  broker  less  the  amount  of  the  mortgage.  This  conveyance  was 
expressly  made  subject  to  the  mortgage.  Thereafter  the  owner  to 
protect  himself  was  required  to  pay  the  amount  of  the  mortgage,  and 
he  had  it  assigned  to  a  third  party  as  trustee  for  him.  In  the  mean- 
time the  broker  had  failed  to  perform  his  contract,  and  it  was  for- 
feited according  to  its  terms.  Held  that,  the  rights  under  the  con- 
tract having  passed  to  the  trustee  for  the  corporation,  the  owner  did 
not  have  title  to  the  lands  so  as  to  make  his  payment  of  the  mort- 
gage a  satisfaction  of  it,  and  he  was  entitled  by  subrogation  to  en- 
force it  against  the  corporation.     (Fogarty  v.  Hunter,  183.) 

Mortgagee— Blgbts  of  Mortgagee — Reimbursement  for  Services. 

3.  A  mortgagee  in  possession  of  mortgaged  realty  cannot  collect 
pay  for  services  rendered  by  him  in  caring  for  or  improving  the 
property.     (Caro  v.  Wollenberg,  311.) 

Mortgages— Redemption— Interest— Pleading. 

4.  In  an  action  to  have  a  deed  declared  to  be  a  mortgage  and  to  fix 
amount  required  to  redeem,  a  complainant,  alleging  that  mortgagee 
took  possession  of  the  premises  under  obligation  to  apply  rents  due 
upon  the  mortgage  indebtedness,  concluded  plaintiffs  as  to  amount  of 
interest  and  entitles  defendant  to  interest  computed  at  rate  stipulated 
in  mortgage.     (Caro  v.  Wollenberg,  311.) 

Mortgages— Bigbts   of   Mortgagee— Reimbursements   for   Permanent 
Improvement. 

5.  A  mortgagee  in  possession  of  mortgaged  premises  is  bound  to 
keep  the  property  in  as  good  condition  as  when  he  took  possession 
and  is  entitled  to  reimbursement  for  expenses  thus  incurred  upon  re- 
demption, but  he  is  not  entitled  to  any  reimbursement  for  permanent 
improvements  made  by  him  without  consent  or  direction  of  mortga^ 
gor,  although  such  improvements  run  with  the  land.  (Caro  v.  Wol- 
lenberg, 311.) 

Mortgages — Rights   of   Mortgagee— Reimbursements   for   Permanent 
Improvements. 

6.  Under  the  rule  that  a  mortgagee  who  acted  in  good  faith  and 
believed  himself  to  be  owner  in  fee  is  entitled  to  reimbursement  for 
permanent  improvements  which  increase  value  of  the  property,  a 
mortgagee,  who  in  his  answer  alleges  facts  showing  that  his  claim  was 
under  the  mortgage,  cannot  claim  reimbursement  for  permanent  im- 
provements.    (Caro  V.  Wollenberg,  311.) 
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Mortgages— Blglits  of  Mortgagee. 

7.  Under  Section  335,  L.  O.  L.,  declaring  that  a  real  estate  mort- 
gage shall  not  be  deemed  a  conveyance  so  as  to  enable  the  mortgagee 
to  recover  possession  without  foreclosure,  knowlelge  is  imputed  to 
mortgagee  that  under  statutes  and  established  law  of  the  state  he  can- 
not acquire  title  without  foreclosure  or  absolute  conveyance.  (Caro 
V.  Wollenberg,  311.) 

Mortgages— Oonyeyance  in  Uea  of  ForecloBure— Bequisitee. 

8.  A  conveyance  of  mortgaged  realty  by  the  mortgagor  to  the 
mortgagee  to  dispense  with  foreclosure  and  vest  title  in  mortgagee 
must  be  a  deed  executed  with  statutory  formalities  and  without  any 
condition  permitting  redemption.     (Caro  v.  Wollenberg,  311.) 

Mortgages— Deed  as  Mortgage — ^Bigbt   of   Grantee — ^Reimbursement 
for  Improyementi. 

9.  A  mortgagee,  to  avoid  expense  of  foreclosure,  agreed  with  mort- 
gagor to  extend  time  of  redemption  for  period  of  four  years,  in  con- 
sideration of  execution  of  absolute  deed.  Held,  such  deed  was  in 
effect  a  mortgage,  and  mortgagee  not  entitled  to  recover  reimburse- 
ments for  fireproof  vaults  rml  other  improvements  made  on  property 
while  in  possession.     (Caro  v.  Wollenberg,  311.) 

Mortgages— Bigbta    of    Mortgagee— Beimbunements    for    Bepalxs^ 
Evidence. 

10.  In  action  to  fix  amount  required  to  redeem  a  mortgage,  a  mort- 
gagee in  possession  cannot  recover  for  repairs,  where  the  only  evi- 
dence to  show  coat  of  such  repairs  consists  of  unverified  statements 
taken  from  the  books  of  the  person  who  made  the  repairs,  and  has  since 
died,  and  receipts  signed  by  such  deceased  person.  (Caro  v.  Wollen- 
berg, 311.) 

Mortgages — ^Foreclosure — ^Personal  Decree. 

11.  In  an  action  by  heirs  of  mortgagor  to  have  court  determine 
amount  reouiroil  to  redeem  ^rom  mortgage,  where  the  pleadings  raised 
no  issue  of  any  promissory  note  or  other  personal  obligation  of  plain- 
tiffs, a  personal  decree  against  plaintiffs  for  amount  remaining  due  on 
mortgage  is  unwarranted  and  erroneous.     (Caro  v.  Wollenberg,  311.) 

Mortgage*— Necessity  of  Assignment. 

12.  Indorsement  and  transfer  by  mortgagee  of  promissory  note  se- 
cured by  mortgage  carries  with  it  mortgage  security  without  formal 
assignment  of  mortgage.     (Roth  v.  Troutdale  Land  Co.,  500.) 

Mortgages— NecesKlty  of  Assignment 

13.  Transfer  by  purchase-money  mortgagees  of  three  notes  secured 
by  the  mortgage  and  the  interest  on  the  other  one  of  two  notes  carried 
with  it  pro  rata  security  of  mortgage.  (Both  v.  Troutdale  Land  Co., 
500.) 

Mortgages— Foredosnre— Bight  to  Maintain. 

14.  Transferee  of  notes  secured  by  purchase-money  mortgage  had 
interest  in  subject  of  suit  to  foreclose,  and  under  Section  393,  L.  O.  L., 
permitting  joinder  of  all  persons  interested,  was  properly  plaintiff  in 
foreclosure.     (Roth  v.  Troutdale  Land  Co.,  500.) 
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Mortgages— Foreclosure — ^Misjoinder  of  Causes. 

15.  Mortgage  given  as  security  for  three  notes,  thougli  notes  were 
held  by  different  persons,  could  be  foreclosed  as  security  for  all  notes 
ih  one  suit  without  misjoinder.     (Both  v.  Troutdale  Land  Co.,  500.) 

Mortgages— Mergers. 

16.  Where  purchase-money  mortgagees  assigned  one  of  three  notes 
secured  by  the  mortgage,  and  the  assignee  advanced  further  moneys  to 
the  mortgagor,  and  obtained  contracts  of  purchase,  equity  and  good 
conscience  requite  that  the  mortgage  lien  be  kept  alive  in  toio,  since 
mergers  are  not  favored  in  equity,  and  the  assignee  having  obtained 
his  right  from  the  mortgagees  is  entitled  to  foreclosure.  (Both  v. 
Troutdale  Land  Co.,  500.) 

Mortgages— Foredosare — Sale. 

17.  Whore  purchaser  of  land,  having  given  purchase-money  mort- 
gage, sold  part  of  the  land,  and  on  foreclosure  the  land  was  divided 
into  two  tracts  corresponding  to  that  sold  and  that  retained,  the 
mortgagor  could  not  complain  that  in  the  first  tract  sold,  being  that 
already  conveyed  by  him,  more  land  was  included  than  should  have 
been  where  the  proceeds  were  less  than  the  mortgage.  (Both  t. 
Troutdale  Land  Co.,  500.) 

Mortgages— Foreclosure— Priority  of  Liens. 

18.  Lien  of  lender  to  mortgagor  for  loan  and  interest  advanced 
was  properly  postponed  to  the  lien  of  the  mortgagee  under  notes 
secured  by  the  mortgage.     (Both  v.  Troutdale  Land  Co.,  500.) 

Assignment  of  Note  and  Actual  Transfer  of  Mortgage  Carries  tlie 
Bight  to  Have  the  Mortgage  Foreclosed. 
See  Chattel  Mortgages,  1. 

Amount  Bequlred  to  Bedeem, 
See  Interest,  1. 

MUNICIPAL  CORPORATIONS. 

Municipal  Corporations— Street  Improvement-— Quieting  Title — Sufll- 
clency  of  Answer. 

1.  Under  a  city  charter,  empowering  the  council  to  provide  for 
the  paving  of  streets  to  be  assessed  to  the  adjoining  property,  and 
to  be  undertaken  after  published  notice,  and  that  until  five  days 
after  expiration  of  such  notice,  the  owner  or  owners  of  two  thirds 
of  the  property  might  file  a  written  remonstrance  against  the  pro- 
posed improvement,  the  city's  answer  in  an  owner's  suit  to  quiet  title 
to  property  against  which  the  city  had  attempted  to  establish  a 
lien  was  not  fatally  defective  because  it  did  not  allege  that  no 
sufficient  remonstrance  had  been  filed  within  the  time  fixed  by  the 
charter,  where  it  was  admitted  that  the  city  took  every  step  re- 
quired by  the  charter,  as  in  such  case  its  jurisdiction  could  have 
been  ousted  only  by  some  move  of  the  property  owners,  which  would 
have  been  a  matter  of  defense  in  the  proceeding.  (McClaine  t. 
Silverton,  26.) 

Municipal  Corporations — ^Paving   Improyement— Acceptance — Condu- 
slveness. 

2.  In  a  suit  to  quiet  title  to  property  against  which  defendant 
city  sought  to  establish  a  lien  for  a  paving  improvement,  plaintiff 


Index.  763 

could  not  contend  that  the  paying  in  front  of  hia  property  was  not 
well  done,  as  the  councirs  acceptance  of  the  work  done  under  the 
supervision  of  the  city  engineer,  who  had  previously  approved  it, 
in  the  absence  of  anything  to  show  fraud,  was  conclusive.  (McGlaine 
▼.  Silverton,  26.) 

Municipal  Corporations— Improyements—Ooiitractor'i  Bond— Liability 
of  Sureties— Failure  to  Pay  Materialmen. 

3.  Where,  by  a  contract  for  street  improvements,  the  contractor 
undertook  to  make  all  payments  to  all  persons  supplying  labor  or 
materials  for  the  prosecution  of  the  work,  and  agreed  to  execute  a 
bond  to  indemnify  the  city  against  all  claims  for  work  and  materials 
furnished  on  account  of  any  subcontractor,  the  contractor's  failure  to 
pay  for  materials  was  a  breach  of  the  conditions  of  the  contract  and 
the  bond  for  which  the  contractor's  sureties  were  clearly  liable,  the 
bond  referring  to  the  contract  bo  as  to  make  it  a  part  thereof.  (Bay 
City  V.  Sandberg,  268.) 

Municipal  Corporations — Street  lUiproyements— Assessment. 

4.  Where  one  side  only  of  a  street  is  improved,  lots  abutting  on  the 
other  side  may  not  be  assessed  therefor;  the  city's  charter  authoriz- 
ing assessment  only  of  lots  abutting  on  said  improvement,  and  only 
for  the  improvement  to  the  center  of  the  street.  (Hagenberger  ▼• 
Milwaukie,  298.) 

Municipal  Corporations— Prosecutions — ^Writ  of  Bevlew. 

5.  Under  Section  604,  L.  O.  L.,  as  to  petition  for  writ  of  review, 
it  is  incumbent  upon  petitioners  for  such  a  writ,  in  order  to  review 
the  judgment  of  a  court  of  inferior  jurisdiction,  to  set  forth  in  the 
petition  the  errors  alleged  to  have  been  committed  therein.  (Ah  Poo 
V.  Stevenson,  340.) 

Municipal  Corporations— Proceedings  in  Municipal  Court. 

6.  Under  Portland  City  Charter,  Section  332,  proceedings  in  the 
municipal  court  of  Portland  are  governed  by  the  general  laws  of  the 
state  applicable  to  Justice's  Courts.     (Ah  Poo  v.  Stevenson,  340.) 

Municipal  Corporations — Prosecutions — ^PositlTe  Allegations. 

7.  An  indictment  or  complaint  must  be  positive  in  respect  to  the 
charge  that  the  person  accused  committed  the  crime  which  renders 
him  amenable  to  the  charge.     (Ah  Poo  v.  Stevenson,  340.) 

Municipal  Corporations— Police  Power— Enforcement  of  Regulations — 
Complaint. 

8.  It  is  not  necessary  that  a  defendant's  name  be  constantly  re- 
peated in  the  complaint,  but^  if  once  stated  in  full,  the  name  may  be 
abbreviated,  when  it  occurs  in  the  same  count  with  a  reference  to  the 
prior  statement  of  it,  by  the  use  of  the  words  "said"  or  ''afore- 
said."    (Ah  Poo  V.  Stevenson,  340.) 

Municipal  Corporations— Police  Power— Enforcement  of  Begulatlons— 
Prosecution — Complaint — Names  of  Defendants. 

9.  In  view  of  Portland  City  Charter,  Section  332,  under  which 
proceedings  in  municipal  court  of  Portland  are  governed  by  the  gen- 
eral laws  applicable  to  Justices'  Courts,  and  Section  2482,  L.  O.  L., 
subjecting  a  complaint  in  Justice  Court  to  the  rules  of  Code  Cr.  Proe., 
e.  7  (Sections  1435-1460,  L.  O.  L.),  governing  indictments,  and  See- 
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tion  1437,  L.  O.  L.,  declaring  an  indictment  must  contain  the  title  of 
the  action,  specifying  the  names  of  the  court  and  the  parties,  and 
a  statement  of  the  acts  constituting  the  offense,  in  ordinary  and  con- 
cise language,  etc.,  a  complaint  in  the  municipal  court  of  Portland, 
Betting  forth  in  its  title  the  names  of  defendants,  27  in  all,  who  were 
referred  to  thereafter  in  the  body  of  the  complaint  only  as  "said 
defendants  Ah  Poo  and  27  others,"  was  sufficient  in  naming  the  de- 
fendants, since  the  effect  of  said  Section  1437  is  to  make  the  title  an 
integral  part  of  the  pleading;  and,  even  if  the  words  "Ah  Poo  and 
27  others"  following  the  words  "said  defendants"  were  rejected  as 
surplusage,  there  would  still  be  sufficient  in  the  complaint  to  desig- 
nate the  persona  accused.     (Ah  Poo  ▼.  Stevenson,  340.) 

Municipal  Corporatioiis — ^Police  Power— Enforcement  of  Begulations 
— Complaint — "Gambling  Device" — "Gambling  Implement." 

10.  Where  a  complaint,  charging  defendants  with  violating  an 
ordinance  by  visiting  a  place  where  gambling  implements  were  ex- 
hibited, named  as  gambling  implements  articles  which  are  ordinarily 
innocently  used,  such  as  a  table  and  beans,  it  was  not  defective  in 
not  further  charging  that  such  articles  were  actually  designed  and 
used  for  the  purposes  of  gambling,  since  a  "gambling  implement"  and 
a  "gambling  device"  are  synonymous  terms,  and  a  "gambling  device" 
is  defined  as  an  "invention  often  used  to  determine  the  question  as 
to  who  wins  and  who  loses,  that  risk  their  money  on  a  contest  or 
chance  of  any  kind;  anything  which  is  used  as  a  means  of  playing 
for  money  or  other  thing  of  value,  so  that  the  result  depends  more 
largely  on  chance  than  skill,"  and  the  fact  that  an  implement,  such 
as  a  table,  is  susceptible  of  lawful  use  does  not  make  it,  as  a  matter 
of  law,  impossible  that  the  article  should  be  a  gambling  implement. 
(Ah  Poo  ▼.  Stevenson,  340.) 

Municipal  Oorporationt— Appeal  and  Error— Presumptions. 

11.  In  the  absence  of  evidence  in  a  case  reviewed,  it  must  be  pre- 
sumed that  the  necessary  proof  was  produced  to  support  the  judgment. 
(Ah  Poo  V.  Stevenson,  340.) 

Municipal  Corporations — Municipal  Courts— Procedure. 

12.  The  proceedings  of  a  court  of  such  limited  jurisdiction  as  the 
municipal  court  of  Portland  will  not  be  scrutinized  with  the  same 
technicality  as  to  the  defendants  as  are  those  of  courts  of  general 
criminal  jurisdiction,  with  power  to  sentence  the  defendant  to  impris- 
onment in  the  penitentiary  for  a  long  term.  (Ah  Poo  v.  Stevenson, 
340.) 

Municipal  Corporations — Police  Power — Enforcement  of  Begulatlons 
— Sentence  and  Punishment. 

13.  The  imposition  of  a  fine  of  $20  against  each  of  several  defend- 
ants for  the  violation  of  an  anti-gambling  ordinance  was  not  a  harsh 
or  unreasonable  administration  of  the  ordinance.  (Ah  Poo  v.  Steven- 
son, 340.) 

Municipal  Corporations — Charters — ^Amendments. 

14.  The  town  of  Bay  City  was  incorporated  under  a  general  act 
filed  in  the  office  of  the  Secretary  of  State  February  21,  1893  (Section 
3206  et  seq.,  L.  O.  L.).  Section  3224  declares  that  every  ordinance 
shall  be  signed  by  the  mayor  or  passed  over  his  veto,  and  a  copy 
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thereof  published  at  least  once  in  a  newspaper  published  in  such  town 
or  city,  or  in  lieu  thereof  shall  be  duly  posted.  The  common  council 
of  the  town,  desiring  to  amend  and  substitute  another  charter,  enacted 
an  ordinance  for  that  purpose  providing  that  it  should  go  into  efifect 
upon  its  passage  and  approval  by  the  mayor.  The  ordinance  was  not 
published,  nor  was  a  copy  posted  as  required,  but  at  an  election  held 
under  the  ordinance  the  new  charter  was  adopted  by  the  voters. 
Eeld,  that  notwithstanding  the  reservation  in  Article  IV,  Section  la, 
of  the  Constitution,  of  the  initiative  and  referendum  power  to  voters 
of  municipalities,  and  the  provision  in  Article  XI,  Section  2,  granting 
to  the  voters  of  every  city  power  to  enact  a  municipal  charter,  the 
new  charter  did  not  go  into  effect,  the  old  law  as  to  publication  re- 
maining effective  until  repealed,  and  hence  city  taxes  assessed  under 
the  new  charter  could  not  be  collected.     (Provoost  v.  Cone,  521.) 

Munlcii>al  CorporatloiiA— Public  Improyements — Special  Assessments — 
Special  Benefits. 
15.  While  special  benefits  allowed  as  an  offset  against  damages  in 
condemnation  actions  may  differ  from  benefits  assessed  as  betterments 
against  property  located  within  an  improvement  district,  nevertheless 
the  right  to  levy  local  assessments  is  generally  sustained  on  the  theory 
that  the  assessed  property  is  specially  benefited  by  the  improvement, 
and  therefore  chargeable  with  the  cost  of  the  special  benefit.  (Schmid 
V.  City  of  Portland,  583.) 

MUBDEA. 
Murder  in  Second  Degtee. 
See  Criminal  Law,  12. 
See  Homicide,  3,  4. 

NEOUGENOB. 

Negligence — "Contributory  Negligence" — What  Oonstitntes. 

1.  The  standard  by  which  contributory  negligence  is  to  be  judged 
is  the  conduct  of  a  reasonably  prudent  man  under  conditions  disclosed 
by  the  evidence.     (Strang  v.  Oregon- Wash.  R.  &  N.  Co.,  644.) 

Negligence — Contributory  Negligence — Question  for  Jury. 

2.  Ordinarily  and  almost  uniformly  contributory  negligence  is  a 
question  of  fact  for  the  jury  unless  no  other  conclusion  can  h »  drawn 
from  the  evidence.     (Strang  v.  Oregon-Wash.  B.  A  N.  Co.,  644.) 

See  Master  and  Servant,  1* 
See  Railroads,  3. 

NEGOTIABLE  INSTBXTMENTa 

See  Bills  and  Notes. 

NEW  TBIAIfc 
New  Trial — ^Power  to  Orant. 

1.  In  an  action  on  a  note,  tried  without  a  jury,  it  is  within  the 
power  of  the  court  to  set  aside  its  judgment  to  correct  reversible  error. 
(Speer  v.  Smith,  571.) 

NONUSEB. 

See  Easements,  1. 
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NOTIOB. 

Bee  Executors  and  Administratorii  1|  7* 
See  Mechaniea'  Idens,  2,  4,  9. 
See  Time,  1. 

Betum  of  Notice  on  Appeal  cannot  be  Impeacbad  hj  Extraneooa 
Evidence. 
See  Appeal  and  Error,  4. 

OBJECTIONS. 

See  Appeal  and  Error,  14. 

OPINION. 

See  Billg  and  Notes,  6. 

OPINION  EVIDENOB. 

See  Criminal  Law,  10. 

OPTION. 

See  Mines  and  Minerals,  3,  4. 
See  Statute  of  Frauds,  1,  5. 

OREGON  OASES. 

Ai^ed,  Approved,  Cited,  Distingiilalied,  Followed  and  Orerroled  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

OBEOON  CONSTITUTION. 
Cited  and  Conatnied  in  this  Volume. 

See  Table  in  Front  of  this  Volume. 

OBEOON  STATUTES, 
dted  and  Construed  in  tbis  Volume. 

See  Tables  (Code  and  Session  Laws)  in  Front  of  tbis  Volume. 

PABOL  EVIDENCB. 

See  Evidence,  1,  2,  10,  11. 

PABTIBa 

See  Appeal  and  Error,  12. 
See  Banks  and  Banking,  11. 

PABTNEB8HIP. 

See  Husband  and  Wife,  1,  2. 

PAYMENT. 

See  Corporations,  2,  3. 

See  Fraudulent  Conveyances,  L 
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See  Landlord  and  Tenant,  5,  6. 
See  Mechanics'  LdenB,  8« 
See  Mortgages,  2. 
See  Subrogation,  t. 
See  Taxation,  1,  4. 

PEBSONAL  INJimiEa 

See  Master  and  Servant,  1-4. 
See  Bailroads,  1-4. 

PH7SI0IAKS  AND  STTBGEONa 
Phyidcians  and  Surgeona— Duty  of  Pbystciana. 

1.  Anj  transaction  between  a  physician  and  patient  inuring  to  the 
advantage  of  the  former  will  be  carefully  scrutinized,  and  stricter 
control  over  it  will  be  exercised  than  were  there  no  confidential 
relation.    (Ulbrand  v.  Bennett,  557.) 

PhysicianB  and  Snrgeona— I>iity  of  Physicians. 

2.  A  physician  is  not  a  guardian  for  his  patient,  and  if  he  merely 
had  knowledge  of  the  action  of  a  third  person  against  whom  the 
patient  seeks  relief  without  participating  in  such  action,  he  is  not 
liable  equally  with  such  third  person.     (Ulbrand  T.  Bennett,  557.) 

PLBADINO. 

Pleading— Pleading  Legal  Effect— Conatrnctlon  on  AppeaL 

1.  Where  defendant's  answer  did  not  plead  an  estoppel,  but 
pleaded  facts  constituting  an  estoppel,  upon  appeal  they  will  be  given 
their  legal  effect.     (Grand  Prize  Hydraulic  Mineg  v.  Boswell,  1.) 

Pleading— Complaint — ^Defect — Cure   by  Subaeqaent   Proceedlnga. 

2.  In  an  action  seeking  a  rescission  of  contracts  for  the  pur- 
chase of  land  and  return  of  the  purchase  price  in  which  the  com- 
plaint showed  on  its  face  that  there  was  no  privity  of  estate  or 
contract  between  individual  plaintiffs  and  defendants  and  this  defect 
was  pointed  out  by  the  defendants  at  the  outset,  nothing  in  a  sub- 
sequent proceeding  cured  it.    (Society  of  Doukhobon  v.  Hecker,  65.) 

Pleading — Conclusion  of  Law. 

3.  In  an  action  seeking  a  rescission  of  contracts  for  the  pur* 
chase  of  land  and  return  of  the  purchase  price,  allegations  in  the 
complaint  that  all  representations  made  to  the  plaintiff  corporation 
by  the  defendants  were  false,  known  by  the  defendants  to  be  false, 
and  made  with  the  intent  to  induce  the  corporation  to  enter  into 
the  contract,  were  insufficient  as  a  charge  of  fraud,  since  to  allege 
merely  that  a  quoted  statement  is  false,  without  stating  other 
matter  showing  wherein  it  is  false,  is  to  utter  a  conclusion  of  law 
which  is  bad  on  demurrer.     (Society  of  Doukhobors  v.  Hecker,  65.) 

Pleading— Joint  Demnrrer. 

4.  A  cross-bill  good  against  one  defendant  therein  is  good  against 
the  joint  demurrer  of  all,  and  all  are  bound  thereby.  (Columbia 
Biver  Co.  v.  Smith,  137.) 
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Pleading— Admission  by  Demurrer. 

5.  A  demurrer  to  a  bill  admits  the  truth  of  the  allegations  therein. 
(Columbia  Biver  Go.  v.  6mith|  137.) 

Pleading— -Plea  in  Abatement. 

6.  The  sole  object  of  a  plea  in  abatement  is  to  protect  defendant 
from  another  suit  brought  by  some  person  who  might  be  the  real 
party  in  interest.     (Clarinda  Trust  A  Savings  Bank  v.  Doty,  214.) 

Pleading— Raising  Ismie— Reply  to  Plea  in  Abatement. 

7.  The  original  reply  to  defendant's  answer  in  abatement,  which 
reply  denied  every  "material"  allegation  of  the  plea  in  abatement, 
was  insufficient  to  raise  an  issue.  (Clarinda  Trust  Ss  Savings  Bank 
V.  Doty,  214.) 

Pleading— Amendment — Statutes. 

8.  Where  the  reply  to  a  plea  in  abatement  was  insufficient  to 
raise  an  issue  because  it  only  professed  to  deny  the  material  allega- 
tions of  the  answer,  the  court  had  authority,  under  Sections  100,  101, 
and  102,  L.  O.  L.,  relative  to  amendments  to  pleadings,  to  allow 
amendment,  the  reply  being  a  mere  imperfect  denial,  and  the  amend- 
ment not  introducing  any  new  cause  of  defense.  (Clarinda  Trust  A 
Savings  Bank  v.  Doty,  214.) 

Fleading—Verlflcatlon— Waiyer— Statute. 

9.  Where  there  is  no  motion  to  strike  out  a  pleading,  at  required 
by  Section  106,  L.  O.  L.,  providing  that  any  pleading  not  duly  veri- 
fied may  be  stricken  on  motion,  any  defect  in  the  verification  of  the 
pleading  is  waived.     (Clarinda  Trust  &  Savings  Bank  v.  Doty,  214.) 

Pleading— Amendment  I>uring  Trial— Discretion  of  Court. 

10.  There  was  no  abuse  of  discretion  in  allowing  an  amendment 
to  complaint  during  trial  where  it  did  not  change  the  cause  of  action. 
(Wuchter  v.  Fitzgerald,  672.) 

Pleading— Oomplalnt—OonBtmctlon  After  Verdict. 

11.  In  absence  of  a  general  demurrer  to  a  complaint,  it  is  to  be 
liberally  construed,  particularly  after  verdict.  (Wuchter  v.  Fitz- 
gerald, 672.) 

Pleading— Amendment  of  Complaint. 

12.  Where  the  original  complaint  was  supplanted  by  an  amended 
complaint  on  which  the  action  was  tried,  the  original  complaint  can- 
not be  considered  in  aid  of  plaintiff's  case.  (Greenberg  v.  German 
American  Ins.  Co.,  662.) 

Pleading— Denial  of  Answer— Effect 

13.  An  averment  of  defendant's  answer,  denied  by  plaintiff's  reply 
is  of  no  effect  by  way  of  aider  to  the  defects  of  the  complaint. 
(Greenberg  v.  German  American  Ins.  Co.,  662.) 

Pleading— Conclusions — Contract  to  Disnre— Breach. 

14.  In  an  action  for  damages  resulting  from  breach  of  an  alleged 
executory  contract  to  insure  property,  plaintiff's  amended  complaint, 
averring  that  the  policy  tendered  by  defendant  "did  not  conform  to 
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the  oral  contract  between  the  parties,  and  was  not  a  complete  perform- 
ance of  the  said  oral  contract/'  was  insuflScient,  pleading  a  mere  con- 
clusion of  law  and  stating  no  fact;  plaintiff  should  have  disclosed 
the  terms  of  the  oral  contract  for  insurance,  and  also,  a  policy  having 
been  issued,  should  have  set  forth  the  terms  of  the  instrument,  that 
the  court  might  have  been  able  to  judge  whether  or  not  it  was  a  fulfill- 
ment of  the  oral  contract.  (Greenberg  y.  German  American  Ins.  Co., 
662.) 

See  Appeal  and  Error,  22.   . 

See  Banks  and  Banking,  3. 

See  Bills  and  Notes,  1,  2. 

See  False  Imprisonment,  1,  2* 

See  Injunction,  1. 

See  Insurance,  12. 

See  Malicious  Prosecution,  1« 

See  Mechanics'  Liens,  6,  7* 

See  Mortgages,  4. 

See  Municipal  Corporations,  1,  8-10. 

See  Process,  4,  6. 

See  Schools  and  School  Districts,  1,  2. 

See  Specific  Performance,  1,  3|  4. 

See  Statute  of  Frauds,  3. 

See  Torts,  1. 

See  Vendor  and  Purchaser,  8, 

See  Work  and  Labor,  2. 

POLIOE  POWER. 

See  Municipal  Corporations,  8-10,  13. 

POBTIAND,  OHABTEB  OF. 

See  Ah  Poo  v.  Stevenson,  Municipal  Judge,  340. 

See  Schmid  v.  City  of  Portland,  583. 

See  Western  Union  Tel.  Co.  v.  Hurlburt,  633. 

POSSESSION, 
ConstractlTe  Possession  of  Wild  Land. 

See  Property,  1.  , 

POWEB  OF  ATTOBNET* 

See  Principal  and  Agent,  2-4. 

PBESUMPTIONS. 

See  Appeal  and  Error,  15,  21. 
See  Divorce,  2. 
See  Evidence,  3,  4,  8. 
See  Fraud,  2. 

See  Municipal  Corporations,  11. 
See  Railroads,  7. 
MOr.— 49 
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FBEVAIUNO  PABT7. 

See  Costs,  1. 

PBINOIPAI.  AND  AGENT. 

Principal  and  Agent— Estoppel  to  Deny  Agency— Betention  of  Bene- 
fits. 

1.  The  contractor  for  highway  work  with  a  county,  and  the  surety 
on  its  bond  could  not  obtain  and  retain  a  release  from  employees  of 
a  subcontractor,  and  insist  upon  the  benefits  that  might  result  there- 
from, at  the  same  time  repudiating  the  acts  and  authority  of  the 
agents  in  obtaining  the  release.  (Columbia  County  ▼.  Consolidated 
Contract  Co.,  251.) 

Principal  and  Agent — Powers  of  Attorney— Construction. 

2.  A  power  of  attorney  "to  settle  my  claim  for  damagos  against" 
certain  persons  does  not  authorize  the  agent  to  disburse  money  for  the 
principal,  and  if  the  agent  does  so,  the  principal  can  recover  as  for 
money  had  and  received.     (Ulbrand  v.  Bennett,  557.) 

Principal  and  Agent — Powers  of  Attorney — Construction. 

3.  The  receipt  of  money  by  one  to  the  use  of  another  does  not  of 
itself  empower  the  former  to  apply  the  money  on  a  debt  due  him  from 
the  latter.     (Ulbrand  v.  Bennett,  557.) 

Principal  and  Agent — ^Powers  of  Attorney — Construction. 

4.  Where  plaintiff  set  up  a  power  of  attorney  to  settle  his  claim, 
and  alleged  that  the  agent  had  exceeded  the  power,  it  was  valid  in 
so  far  as  its  terms  went,  and  the  plaintiff  could  not  repudiate  it,  and 
at  the  same  time  claim  the  moneys  received  by  the  defendant  under  it. 
(Ulbrand  v.  Bennett,  557.) 

PBINCIPAIi  AND  SUBETT. 
Principal  and  Surety— <k»ntract  of  "Suretytfiip." 

1.  Provision  of  contract,  by  which  plaintiff  sells  to  defendant 
merchants  prizes  and  a  voting  outfit,  that  if  their  sales  are  not  a 
certain  amount  the  succeeding  year  it  will  pay  them  the  deficiency 
in  cash,  does  not  create  a  "suretyship"  between  the  parties;  the 
obligation  not  being  secondary  and  successive,  as  distinguished  fiom 
a  liability  which  is  joint  and  equal.  (National  Sales  Co.  v.  Mancict. 
34.) 

See  Landlord  and  Tenant,  5,  6. 

PBOBATE  COXJBT, 

Bee  Courts,  1. 

PBOCESS. 

Process — Summons — Service — Statute. 

1.  Under  Section  55,  subdivision  5,  L.  O.  L.,  providing  that  the 
summons  shall  be  served  by  delivering  a  copy  thereof  with  a  copy 
of  the  complaint  to  defendant  personally,  whore  summons  in  due 
form  was  served  on  joint  defendants  in  a  law  action,  but  the  sheriff 
delivered  a  copy  of  complaint  to  only  one  defendant,  no  jurisdiction 
of  the  persons  of  the  other  defendants  was  secured  by  such  attempted 
service.    (Lane  v.  Ball,  404.) 
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Process — Quasliiiig — Ground. 

2.  As  the  power  of  a  court  to  quash  a  summons  must  rest  upon 
the  assumption  that  it  is  void,  and  authority  to  set  aside  attempted 
service  of  summons  is  upon  the  theory  that  the  exhibition  of  original 
or  delivery  of  certified  copy  was  ineffectual  because  of  failure  to  com- 
ply with  the  statute  regulating  the  service,  a  defect  in  the  return 
of  a  summons  is  not  reached  by  a  motion  to  quash,  but  must  be 
assailed  by  an  application  to  set  aside  the  service.  (Lane  y.  Ball, 
404.) 

Process— Summons — Sufficiency  of  Servtea. 

3.  In  an  action  for  false  imprisonment  against  several  defendants, 
where  summons  in  due  form  was  served  on  each,  but  a  copy  of  the 
complaint  was  served  on  only  one,  the  service  on  this  defendant  was 
not  rendered  void  in  consequence  of  the  direction  given  the  sheriff  to 
deliver  a  copy  of  the  complaint  to  him  only.     (Lane  v.  Ball,  404.) 

Process  —  Malicious  Abuse  of  Process  —  Pleading— Complaint—Suffi- 
ciency. 

4.  Section  213,  L.  O.  L.,  provides  for  a  writ  of  execution  to  en- 
force judgments.  Section  214  provides  for  execution  against  the 
person  of  a  judgment  debtor.  Section  218,  subdivision  1,  provides 
that,  when  it  appears  from  the  record  that  a  cause  of  action  is  also 
a  cause  of  arrest  as  prescribed  in  Section  259,  execution  against  the 
person  of  a  judgment  debtor  may  issue  of  course.  Subdivision  2  pro- 
vides that,  when  no  cause  of  arrest  appears  from  the  record,  such 
execution  may  issue,  etc.,  upon  leave  of  the  court.  Subdivision  3  pro- 
vides, when  the  defendant  has  been  provisionally  arrested  in  the  ac« 
tion,  or  an  order  has  been  made  allowing  such  arrest,  and  in  either 
case  the  order  has  not  been  vacated,  such  execution  may  issue  of 
course.  Section  259  provides  that  a  defendant  may  be  arrested  when 
he  has  been  guilty  of  a  fraud  in  contracting  the  debt  or  incurring  the 
obligation  for  which  the  action  is  brought,  or  in  concealing  or  dispos- 
ing of  the  property,  for  the  taking,  detention  or  conversion  of  which 
the  action  is  brought.  A  complaint  charged  that  there  was  rendered 
against  the  plaintiff  and  in  favor  of  the  defendant  a  judgment  in 
which  his  attorneys  were  financially  interested,  and  that  they  and  the 
other  defendant  acting  jointly  and  illegally  for  the  wrongful  purpose 
of  extorting  money  from  the  plaintiff,  "and  without  any  order  or 
leave  of  the  above  court  or  judge  thereof  in  the  premises  did  wrong- 
fully, unlawfully,  and  maliciously"  cause  to  be  issued  on  such  judg- 
ment an  execution,  pursuant  to  which  command  the  plaintiff  was 
imprisoned,  etc.  Heldy  that  the  complaint  neither  directly  nor  ihfer- 
entially  charges  that  the  cause  of  action  wherein  the  money  judgment 
was  rendered  against  the  plaintiff  and  in  favor  of  the  defendant  was 
not  also  a  cause  of  arrest,  and,  having  failed  to  negative  that  fact, 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action.  (Lane 
▼.  Ball,  404.) 

Process— Summons— Bight  to  Serve  Additional  Summons— Statute. 

5.  Under  Section  60,  L.  O.  L.,  providing  that  whenever  it  shall 
appear  from  the  return  of  the  sheriff,  etc.,  that  defendant  is  not 
found,  plaintiff  may  deliver  another  summons  to  be  served  or  may 
proceed  by  publication  at  his  election,  when  construed  with  Section 
56,  subdivision  2,  providing  for  service  by  publication  upon  affidavit 
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in  cases  there  specified,  and  Section  57,  which  provides  that  when 
publication  has  been  ordered,  personal  service  outside  of  the  state 
shall  be  equivalent  to  publication  and  deposit  in  the  postoffice,  in  an 
action  against  joint  defendants,  where  plaintiff  failed  to  have  copies 
of  the  complaint  served  upon  defendants  except  one,  he  had  the  right, 
at  any  time  before  the  statute  of  limitations  had  run,  to  issue  another 
summons  without  a  return  of  ''not  found,"  and  cause  it  and  certified 
copies  of  the  complaint  to  be  served  upon  the  parties  as  to  whom 
prior  attempted  service  was  ineffectual.     (Lane  v.  Ball,  404.) 

Process — ^Malicious  Abuse  of  Process — Pleading— Proof. 

6.  ■  In  an  action  for  a  malicious  abuse  of  process,  it  is  not  essen- 
tial to  aver  or  show  that  the  action  pursuant  to  which  the  process 
was  issued  has  terminated.     (Lane  v.  Ball,  404.) 

Process— ^ubstltated  Service  Statates— Oonstruction. 

7.  Statutes  providing  for  constructive  service  of  process  in  secur- 
ing jurisdiction  of  persons,  being  in  derogation  of  common  law,  are  to 
be  strictly  construed.     (Bagley  v.  Bloch,  607.) 

See  Judgment,  4. 

Service  of  by  Publication. 
Bee  Taxation,  3. 

PBOPITS. 

See  Railroads,  16. 

PBOPEBTT. 
Property— Wild  Land— Constructive  Possession. 

1.  The  constructive  possession  of  wild  land  not  in  the  actual  pos- 
session of  anyone  must  be  in  the  person  holding  the  legal  title. 
(Stadelman  v.  Miner,  348.) 

PUBUO  IMPB0VEMENT8. 

Bee  Municipal  Corporations,  1-4,  15. 

PUBUO  LANDS. 

Public  Lands— ^Distinction  Between  State  and  Federal  Lands. 

1.  A  distinction  exists  between  the  policy  of  the  federal  govern- 
ment and  the  Oregon  state  government  regarding  the  taking  up  of 
public  lands,  the  former  being  for  purposes  of  development  and  the 
latter  to  provide  funds  for  the  public  school  system.  (Grand  Prize 
Hydraulic  Mines  v.  Boswell,  1.) 

See  Contracts,  2. 

See  Mines  and  Minerals,  L 

QUESTION  FOB  OOUBT. 
Bee  Vendor  and  Purchaser,  1. 

QUESTION  FOB  JUBT. 

See  Negligence,  1,  2. 
Bee  Bailroads,  1,  12,  13. 
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QUIETINa  TITIA. 
Quieting  Title — "Cloud  on  Title"— Assessment. 

1.  A  charge  on  the  docket  of  city  liens,  made  in  proceeding  hj 
the  city  council  for  assessments,  against  property  not  subject  thereto, 
is  a  cloud  on  title,  which  may  be  removed  in  suit  therefor.  (Hagen- 
berger  v.  Milwaukie,  298.) 

See  Municipal  Corporations,  1,  2. 
See  Taxation,  4. 

BAIUbOADS. 

Railroads— Injury  to  Person  on  Track — Question  for  Jury— Trespass- 
ing. 

1.  Whether  deceased  was  a  trespasser  upon  a  railway  trestle 
should  be  submitted  to  jury  where  that  question  is  doubtful.  (Sum- 
merfield  ▼.  Southern  Pac.  Co.,  219.) 

Railroads— Injuries  to  Persons  on  Track — ^Licensees  or  Trespassers. 

2.  A  pedestrian,  who,  in  place  of  takine  a  good  road  less  than  200 
feet  away  in  going  from  one  city  to  another  in  the  night-time,  goes 
over  a  main  line  railway  trestle  794  feet  long  and  40  toet  high,  with 
no  space  on  either  side  for  escape,  the  trestle  not  being  used  by 
public  generally  in  night-time,  there  being  posted  notices  forbidding 
such  use  and  nothing  showing  acquiescence  by  railway  company,  is 
a  trespasser,  and  not  a  licensee.  (Summerfield  v.  Southern  Pac.  Co., 
219.) 

Railroads— Injuries  to  Persons  on  Track— Nefl^ence. 

3.  A  pedestrian  who,  in  the  night-time,  in  preference  to  going  over  a 
well-traveled  road  less  than  200  feet  away,  goes  over  a  high,  long, 
and  narrow  main  line  railway  trestle,  from  which  it  is  impossible  to 
escape  in  case  of  the  approach  of  a  train,  is  negligent.  (Summerfield 
V.  Southern  Pac.  Co.,  219.) 

Railroads— Injuries  to  Persons  on  Track— Prima  Pacie  Trespassers. 

4.  Any  person  walking  upon  a  railway  trestle,  in  a  rural  commu- 
nity, contrary  to  posted  notices,  is  prima  facie  a  trespasser,  and  this 
presumption  can  be  overcome  only  by  proof  that  company  had  notice 
of  such  use  and  affirmatively  acquiesced  therein.  (Summerfield  v. 
Southern  Pac.  Co.,  219.) 

Railroads — Terminals— Authority  to  Extend— Powers  Conferred  by 
Charter. 

5.  A  railroad  company  chartered  to  construct  a  line  of  railroad 
from  one  city  to  another  is  empowered  to  extend  its  lines  to  con- 
venient points  within  these  cities.  The  definite  location  by  such  a 
railroad  of  its  terminals  does  not  exhaust  its  charter  powers;  it  may 
extend  its  terminals  from  time  to  time  to  keep  pace  with  the  indus- 
trial expansion  of  the  city.  (Oregon- Wash.  R.  i  N.  Co.  ▼.  Spokane 
P.  &  S.  By.  Co.,  528.) 

Railroads— Common  User  Clause  in  Ordinance — Construetton— Emi- 
nent Domain— Condemnation  of  Limited  Easement. 

6.  The  common  user  clause  contained  in  the  ordinance  of  a  muni- 
cipal corporation  authorizing  the  bridging  of  a  navigable  river  should 
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receive  a  liberal  construction.  Such  common  user  is  available  to  a 
railroad  company  which  desires  the  user  only  for  the  purpose  of 
switching  freight  cars  into  an  industrial  district  remote  from  its  ter- 
minals. A  proceeding  fixing  the  compensation  to  be  paid  for  such 
user  is  analogous  to  a  condemnation  proceedings  inasmuch  as  the 
rights  of  the  junior  company  are  conditioned  on  the  payment  of  ade- 
quate compensation.  As  a  limited  easement  may  be  condemned,  uoder 
the  law  of  eminent  domain,  so  a  railroad  company  may  avail  itself 
of  the  common  user  clause  to  secure  a  limited  use  of  the  bridge. 
(Oregon- Wash.  B.  Ss  N.  Co.  v.  Spokane  P.  &  S.  By.  Co.,  528.) 

Ballroads— Use  of  Bridge  Owned  by  Other  Bailroad— Railroad  Oom- 
mlssion— Presomptlonft. 

7.  The  presumptions  are  in  favor  of  an  award  by  the  Bailroad 
Commission  sitting  as  a  board  of  arbitration  to  determine  what  com- 
pensation a  railroad  which  built  a  bridge  is*  entitled  to  for  the  common 
use  of  such  bridge  by  another  road  under  a  common  user  clause  of  the 
city  authorizing  the  building  of  the  bridge.  (Oregon-Wash.  B.  &  N. 
Co.  V.  Spokane  P.  Ss  S.  By.  Co.,  528.) 

Railroads— TTse  of  Bridge  Owned  by  Otber  Railroad— Award  of  Rail- 
road OommlsflLoners — Snit  to  Set  Aside — Evidence. 

8.  In  suit  to  set  aside  an  award  of  the  Bailroad  Commission  sitting 
as  arbitrators  to  determine  the  compensation  of  a  railroad  which  built 
a  bridge  for  its  use  by  another  road,  evidence  held  to  sustain  finding 
that  the  award  so  entirely  disregarded,  mistook  and  misapplied  the 
evidence  introduced  at  the  hearing  before  the  commissioners  as  to  de- 
prive plaintifif  road  of  its  rights  in  the  bridge,  and  of  its  rights  in  the 
ordinance  of  a  city  authorizing  its  building  and  containing  a  common 
user  clause  and  in  the  resolution  and  order  of  the  Secretary  of  War 
authorizing  the  bridge.  (Oregon-Wash.  B.  &  N.  Co.  v.  Spokane  P.  & 
S.  By.  Co.,  528.) 

Bailroads — Use  of  Bridge  Owned  by  Other  Railroad— Award  of  Rail- 
road Oommlssioners — Snit  to  Set  Aside — Determination  of  Ques- 
tion Arbitrated. 

9.  In  suit  to  set  aside  an  award  of  the  Bailroad  Commission  sitting 
as  arbitrators  to  determine  the  compensation  to  which  a  railroad 
which  built  a  bridge  was  entitled  for  its  use  by  another  road,  where 
the  answer  of  such  other  road  asked  general  equitable  relief,  the  court, 
having  set  aside  the  award  as  inadequate,  should  proceed  to  determine 
the  reasonable  compensation  to  be  awarded.  (Oregon-Wash.  B.  &  N. 
Co.  V.  Spokane  P.  *  S.  By.  Co.,  528.) 

Railroads— Charge  for  Common  Use  of  Bridge  Under  Ordinance  by 
Junior  Company. 

10.  A  railroad  company  seeking  a  limited  use  of  a  bridge  built  by 
another  carrier,  pursuant  to  a  port  ordinance  providing  for  common 
user,  should  be  charged  with  a  substantial  part  of  the  annual  interest 
charge  on  the  capital  invested  therein.  Such  junior  company  should 
also  pay  such  part  of  the  annua]  charges  for  operating,  maintenance, 
taxes  and  depreciation  as  the  traffic  of  the  junior  company  bears  to 
the  entire  traffic  on  the  bridge.  (Oregon- Wash.  B.  &  N.  Co.  v.  Spokane 
P.  &  S.  By.  Co.,  528.) 
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Ballroads— Charge  for  TTm  of  Brfdge— Modification  of  Decree. 

11.  A  decree  fixing  the  compensation  to  be  paid  by  a  junior  com- 
pany for  the  use  of  the  senior  company's  bridge,  built  under  an  ordi- 
nance providing  for  common  user,  should  give  leave  to  the  senior 
company  to  apply  for  a  modification  of  the  compensation  in  case  a 
third  company  now  using  the  bridge  should  cease  to  use  it.  The 
junior  company  should  have  the  same  right  to  apply  for  a  modifica- 
tion in  case  one  or  more  additional  companies  should  secure  the  right 
to  use  the  bridge.  (Oregon-Wash.  B.  &  N.  Co.  v.  Spokane  P.  &  S.  By. 
Co.,  528.) 

Ballroads— Fires— Qnestion  for  Jury— Contributory  Negligence. 

12.  The  fact  that  plaintiff  noticed  fire  started  by  a  locomotive,  on 
adjoining  land  about  11:30  A.  M.,  and  did  not  try  to  extinguish  it 
until  1:30  P.  M.,  when  it  had  reached  his  property  and  was  beyond 
control,  did  not  constitute  contributory  negligence  as  a  matter  of  law, 
so  as  to  justify  a  direction  of  verdict  against  plaintiff,  it  being  a 
question  of  fact  as  to  whether  he  acted  as  a  reasonable  man  would 
under  like  circumstances.     (Strang  v.  Oregon-Wash.  B.  &  N.  Co.,  644.) 

Ballroads — Fires— Duty  of  Owner  to  Prevent  Damage. 

13.  It  is  the  duty  of  the  owner  to  use  proper  endeavors  to  prevent 
destruction  of  his  property  by  fire  from  a  locomotive  if  he  can  do  so 
by  slight  effort  and  without  danger;  but  when  different  deductions 
may  reasonably  be  drawn  from  the  testimony,  the  question  is  for  the 
jury.     (Strang  v.  Oregon-Wash.  B.  &  N.  Co.,  644.) 

Ballroads — Fires — Bight  of  Action. 

14.  Plaintiff,  having  assigned  his  claim  for  loss  by  fire  from  a  loco- 
motive to  his  insurer  upon  receiving  full  insurance,  had  no  action  for 
such  damage,  but  could  recover  for  uninsured  property  and  for  an- 
other's claim  assigned  to  him,  in  view  of  Section  180,  L.  O.  L.,  em- 
powering court  to  give  judgment  for  or  against  one  or  more  of  sev- 
eral plaintiffs  or  defendants  when  justice  requires  it  and  to  determine 
parties'  rights  as  between  themselves.  (Strang  y.  Oregon- Wash.  B.  A 
N.  Co.,  644.) 

Ballroads — Fires— Measure  of  Damages. 

15.  The  measure  of  damages  for  destruction  of  property  by  fire 
from  a  locomotive  is  the  reasonable  value  of  the  property  destroyed. 
(Strang  v.  Oregon-Wash.  B.  &  N.  Co.,  644.) 

Ballroads— Fires— Measure  of  Damages— Loss  of  Profits. 

16.  Loss  of  profits,  owing  to  decline  of  the  hay  market  in  eonse- 
quence  of  delay  caused  by  destruction  of  machinery  by  railway  fire, 
was  not  recoverable  as  damages,  not  being  the  proximate  result  of  de- 
fendant's negligence.     (Strang  v.  Oregon-Wash.  B^  ft  N.  Co.,  644.) 

BECEIPT8L 

See  Evidence,  7. 

BECOBD. 

Bee  Appeal  and  Error,  4-7. 

BEDEMPTION. 

See  Mortgages,  4. 
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REFORMATION  OF  IK8TBU1CENT8, 

See  Insurance,  2,  3. 

BEHEABIKa 
Bfatter  not  Argued  on  Original  Hearing. 
See  Appeal  and  Error,  20. 

BEMAND. 
To  Take  Farther  Testimony. 
See  Appeal  and  Error,  19. 

BENT. 
See  Landlord  and  Tenant,  5,  6. 

BESOISSION. 

See  Cancellation  of  Instruments,  1. 

BE8ULTINO   TBUSTa 

See  Contracts,  2. 
See  Trusts,  2. 

BEVEBSIONS. 

See  Landlord  and  Tenant,  1-3. 

BEVIEW. 

See  Appeal  and  Error,  7,  9,  13,  15-17,  21,  25. 

See  Criminal  Law^  1. 

See  Justices  of  the  Peace,  2. 

See  Municipal  Corporations,  5. 

Scope  of  Beyiew  in  Condemnation  Proceedlngi. 
See  Eminent  Domain,  4. 

BEVOOATION. 

Bee  Escrows,  6. 

BIPABIAN  BIOHTS. 

See  Waters  and  Watercourses,  1-5. 

8AI£8. 

See  Descent  and  Distribution,  2. 

See  Executors  and  Administrators,  1,  2,  5-7* 

See  Mortgages,  17. 

See  Statute  of  Frauds,  5. 

SCHOOLS  AND  SCHOOL  DI8TBICT8. 

Schools  and  School  Districts— Actions  Against — Complaint— Andlt  of 

Claim. 

1.    Under  Laws  of  1913,  pages  300,  304,  Section  1,  subdivisions  3,  20, 

declaring  it  the  duty  of  a  district  school  board  to  audit  all  claims 

against  the  district,  and  providing  that  all  demands  must  be  approved 
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by  the  board  before  an  order  can  be  drawn  on  the  clerk  thereof,  the 
complaint  against  a  school  district  in  action  on  contract  must  allege 
the  claim  was  presented  to  the  board  for  audit.  (Barrow  v.  School 
Dist.  No.  8,  272.) 

Schools  and  School  Districts— Action  Against— Complaint— (Presenta- 
tion of  Claim. 

2.  Allegation  of  the  complaint  in  action  against  a  school  district  on 
a  contract  claim  that  "defendant  after  a  demand  therefor  now  re- 
fuses to  pay  the  same/'  is  not  the  necessary  allegation  of  presentation 
to  the  district  school  board  of  the  claim  for  audit.  (Barrow  v.  School 
Dist.  No.  8,  272.) 

Schools  and  School  Districts— Action  Against — Judgment. 

3.  The  voters  of  a  school  district  haying  authorized  the  district 
school  board  to  buy  a  school  site  and  issue  negotiable  interest-bearing 
time  warrants  in  payment,  and  the  board,  under  Laws  of  1913,  page 
300,  Section  1,  subdivisions  5,  6,  having  power  to  buy  only  on  the 
terms  authorized,  the  seller  is  not  entitled  to  the  ordinary  money 
judgment  against  the  district  for  which  he  prays,  the  warrant  con- 
templated by  Section  361,  L.  O.  L.,  providing  that  where  judgment 
for  recovery  of  money  is  ffivon  against  a  school  district,  it  shall  be 
satisfied  by  an  order  on  the  treasurer  for  the  amount  of  the  judg- 
ment, being  the  ordinary  demand  warrant,  and  not  a  time  warrant. 
(Barrow  v.  School  Dist.  No.  8,  272.) 

SESSION  LAWS  OF  OREGON. 

See  Table  in  Front  of  this  Volume. 

SII.VEBTON,   OHABTEB   OF. 

See  Bock  v.  Silverton,  33. 
See  McClaine  v.  Silverton,  26. 

SPEOp*IO  FEEFOBMANOE. 
Specific  Performance— Pleading— Negativing  Defenses. 

1.  Inability  of  plaintifF  to  perform  is  a  matter  of  defense  by  way 
of  answer  which  the  biU  for  specific  performance  need  not  negative. 
(Columbia  River  Co.  v.  Smith,  137.) 

Specific  Performance— Failure  to  Convey— Purchase  Price,  Bight  to— 
"Conveyance." 

2.  A  decree  in  a  suit  for  specific  performance  providinar  that  in 
default  of  conveyance  within  the  time  provided  therefor  the  decree 
shall  stand  as  a  deed  is  effective  as  a  conveyance  by  operation  of 
law  under  Section  414,  L.  O.  L.,  and  defendant  is  entitled  to  purchase 
money  deposited  in  court  though  he  has  not  executed  a  deed. 
(Columbia  River  Co.  v.  Smith,  137.) 

Specific  Performance— Complaint— Snlllciency. 

3.  In  an  action  for  specific  performance  of  contract  for  sale  of 
land,  the  bill  or  complaint  need  not  allege  defendant's  ability  to  per- 
form or  ownership  of  land,  as  inability  to  perform  is  a  matter  of  de- 
fense, and  the  complaint  is  sufficient  if  it  does  not  appear  therefrom 
that  performance  is  impossible.     (Columbia  River  Co.  v.  Smith,  137.) 
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Specific  Performance— Pleading. 

4.  Where  defendants  by  demurrer  to  cross-bill  for  specific  per- 
formance admit  averments  of  cross-bill  alleging  commencement  by 
them  of  ejectment  action,  in  which  they  alleged  ownership  of  realty 
in  salt,  they  cannot  contend  that  bill  for  specific  performance  is 
defective  in  not  alleging  ownership  of  defendants  at  time  of  com- 
mencement of  suit  or  ability  of  defendants  to  convey  title.  (Colum- 
bia Biver  Co.  v.  Smith,  137.) 

SPENDTHRIFT. 
Spendthrifts— Contracts  for  Necessaries— Liability  of  Estate. 

1.  Section  1324,  L.  O.  L.,  provides  that,  if  a  guardian  shall  be 
appointed,  all  contracts,  excepting  for  necessaries,  made  by  such 
spendthrift,  shall  be  void.  Section  1326  provides  that  a  guardian 
so  appointed  shall  have  care  and  custody  of  person  of  ward  and 
management  of  all  his  estate,  etc.  Section  1327  requires  guardian  to 
pay  all  just  debts  due  from  ward  out  of  ward's  estate.  A  guardian 
of  a  spendthrift  provided  him  with  sufficient  money  each  month  to 
pay  for  necessaries.  The  ward  purchased  from  petitioner  articles 
of  food  which  he  consumed,  but  did  not  pay  for,  having  squandered 
money  furnished  by  the  guardian.  Held,  that  furnishing  ward  with 
money  was  not  equivalent  to  furnishing  him  with  necessaries,  and 
that  estate  of  ward  was  liable  to  petitioner  for  food  furnished;  the 
ward  having  under  the  circumstances  power  to  contract  for  neces- 
saries.    (In  re  Barker,  702.) 

See  Courts,  2,  3. 

STATUTE  OF  FBAUDS. 
Frauds,  Statute  of— Alining  Claims— Verbid  Option. 

1.  In  view  of  Section  5132,  L.  O.  L.,  making  a  mining  claim  real 
jiroperty,  an  interest  therein  cannot  be  created  by  verbal  option. 
(Grand  Prize  Hydraulic  Mines  v.  Boswell,  1.) 

Frauds,  Statute  of— Memorandum — Complete  Contract. 

2.  Numerous  letters  and  telegrams  examined,  and  held  not  a  suffi- 
cient contract  for  sale  of  land  to  satisfy  the  statute  of  frauds. 
(Dodge  V.  Root,  21.) 

Frauds,  Statute  of— Fleading— X^omplaint — Statute. 

3.  In  view  of  Section  804,  L.  O.  L.,  requiring  creation,  transfer, 
etc.,  of  an  estate  or  interest  in  real  property  to  be  by  an  instrument 
in  writing,  a  complaint  seeking  a  rescission  of  contracts  for  the 
purchase  of  land  and  a  return  of  the  purchase  price,  alleging  that  a 
plaintiff  corporation  had  verbally  assigned  its  interest  in  and  to 
certain  land  to  the  other  plaintiffs,  showed  on  its  face  that  the 
individual  plaintiffs  acquired  no  interest  in  the  land,  and  hence 
there  is  neither  privity  of  estate  nor  of  contract  between  individual 
plaintiffs  and  defendants  sufficient  to  support  a  suit.  (Society  of 
Poukhobors  v.  Heckcr,  65.) 

Frauds,  Statute  of— Deeds— Escrow— Verbal  Condition. 

4.  The  deposit  of  a  deed  by  the  grantor  with  a  third  party  for 
delivery  to  the  grantee  upon  payment  of  the  price  for  the  land  is  in 
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escrow,  though  the  condition  of  the  deposit  rests  in  parol,  not  being 
rendered  nugatory  hy  the  statute  of  frauds.  (Foulkes  v.  Seng- 
stacken,  118.) 

Frauds,  Statute  of— Operatioii  and  Effect— Sale— Option. 

5.  Where  there  was  a  sale  of  land  and  a  deed  delivered  in  escrow 
to  a  third  party  to  await  payment,  if  proof  of  the  escrow  agreement 
were  excluded,  because  oral,  by  the  statute  of  frauds,  the  transaction 
was  not  changed  from  a  sale  to  an  option  ending  with  the  grantor's 
life.     (Foulkes  ▼.  Sengstacken,  118.) 

Frauds,  Statute  of— Contracti  of  Sale— Escrow  Agreements. 

6.  A  deed  deposited  with  a  third  person  to  be  delivered  to  vendee 
upon  compliance  with  conditions  of  oral  contract  of  sale,  which  does 
not  contain  all  the  terms  of  such  oral  contract,  does  not  satisfy  the 
provisions  of  Section  808,  L.  O.  L.,  making  void  agreements  for  sale 
of  real  property  not  in  writing.     (Foulkes  v.  Sengstacken,  118.) 

Frauds,  Statute  of— Fart  Ferformance— Payment  of  Fnrchase  Price. 

7.  The  bar  of  statute  of  frauds,  Section  808,  L.  O.  L.,  making  void 
oral  agreements  for  sale  of  lands,  is  not  removed  by  part  payment 
of  purchase  price  or  payment  of  taxes;  such  acts  not  constituting  part 
performance.     (Foulkes  v.  Sengstacken,  118.) 

Frauds,  Statute  of— Escrows. 

8.  An  escrow  agreement  for  the  deposit  of  a  deed  with  a  third 
person  to  be  delivered  to  the  vendee  upon  performance  of  conditions 
18  not  a  contract  of  sale  of  real  property,  and  is  not  required  to  be  in 
writing  under  statute  of  frauds,  Section  808,  L.  O.  L.  (Foulkes  v. 
Sengstacken,  118.) 

Frauds,   Statute  of  —  Actions  —  Instructions  —  Broker's   Commission 
Contract— "Store.'* 

9.  Where  a  broker  in  action  on  an  oral  agreement  for  commissions 
alleged  that  he  sold  a  store,  the  word  ''store,"  as  used  on  the  Pacific 
Coast,  meaning  a  building  in  which  goods,  wares  and  merchandise  are 
kept  for  sale,  and  he  did  not  aver  that  the  store  was  not  part  of  the 
real  estate,  an  instruction  that  a  contract  for  sale  of  realty  must  be  in 
writing  was  warranted  by  the  pleading.  (Van  Orsdol  v.  Huteh- 
croft,  667.) 


See  Escrows,  11. 


STATUTES. 


See  Attachment,  L 

Bee  Commerce,  1. 

See  Descent  and  Distribution,  !• 

See  Execution,  1. 

See  Highways,  1-3. 

See  Limitation  of  Actions,  2,  Z. 

See  Pleading,  8,  9. 

See  Process,  1,  5. 

See  Statute  of  Frauds,  8. 

See  Taxation,  5,  6. 
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STIPULATION. 
See  Arbitration  and  Award,  3. 

STOCK. 

Bee  Corporations,  2-5. 

8TOCKHOI1DEB& 

See  Banks  and  Banking,  1-12. 
See  Evidence,  3. 

LiabiUty  of  Stockholden. 

See  Banks  and  Banking,  7-12. 

STREETS. 

See  Municipal  Corporations. 

SUBBOOATIOK. 
Subrogation— Pnrchasen  of  Encumbered  Property. 

1.  One  who  purchases  a  stock  in  trade  in  good  faith,  paying  full 
value,  without  compliance  with  Bulk  Sales  Act  (Sections  6069,  607U, 
L.  O.  L.,  as  amended  by  Laws  1913,  p.  537),  being  ignorant  thereof, 
and  not  knowing  of  unsecured  claims  against  the  seller,  and  as  part 
of  the  transaction,  and  with  a  portion  of  the  purchase  money,  pays  off 
a  mortgage  thereon,  to  perfect  the  title,  and  permits  it  to  be  dis- 
charged, is  entitled  to  have  it  reinstated  and  to  be  subrogated  to  the 
rights  of  the  mortgagee,  the  unsecured  creditors  seeking  to  subject 
the  property  to  their  claims,  and  he  in  defense  thereof  bringing  his 
suit  for  the  relief.     (Hicks  v.  Beals,  82.) 

Subrogation— Payment  by  Mortgagor — ^Lien  for  Taxes. 

2.  In  such  a  case  the  owner  could  also  foreclose  the  mortgage  for 
the  amount  paid  by  him  to  discharge  the  Hen  for  taxes,  the  mort- 
gage providing  that  in  the  event  of  the  failure  of  the  mortgagor  to 
pay  such  taxes,  the  mortgagee  might  do  so,  and  the  amount  paid 
should  then  become  secured  by  the  mortgage.  (Fogarty  v.  Hunter, 
183.) 

See  Mortgages,  2. 

SUBSCRIPTIONS. 
Collection  of  Unpaid  SabscriptionB  of  Stockholderi, 
See  Banks  and  Banking,  1-3,  5-9. 


See  Execution,  5. 
See  Judgment,  4, 
See  Process. 


SUMMONa 


TAXATION. 
Taxation— Part  Payment— Validly  of  Delinqaent  Certiilcate. 

1.     Where  collector  neglected  to  indorse  on  tax-roll  the  particular 
part  of  land  to  which  a  part  payment  applied,  his  delinquency  cer- 
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tificate,  issued  for  a  part  only,  was  void,  since  no  foundation  existed 
for  recovery  of  remainder  of  the  tax,  except  as  against  the  entire 
parcel.     (Bagley  v.  Bloch,  607.) 

Taxation  —  A8868Bm6nt  Books  —  Descriirtion  by  Reference  — 'Tnbllo 
Becords." 

2.  Section  3594,  L.  O.  L.,  requiring  taxed  property  to  be  described 
by  boundaries,  or  by  reference  to  a  description  in  a  public  record, 
held  satisfied  by  description  by  figures  and  abbreviations  in  "Index 
to  Taxpayers,"  "Division  Book,"  and  "Block  Book,"  reference  being 
therein  made  to  assessment-roll  pages,  and  such  books  thereby  became 
"public  records,"  in  view  of  Section  3588,  requiring  plats  to  be  made, 
which  are  subject  to  public  inspection,  read  in  connection  with  Sec- 
tions 3597,  3599,  making  descriptions  by  figures  and  abbreviations 
sufficient.     (Bagley  v.  Bloch,  607.) 

Taxation — ^Foreclosure  Proceedings — Substituted  Service. 

3.  A  stipulation,  on  which  suit  to  quiet  title  was  tried,  assigning 
no  reason  why  process  in  tax  foreclosure  proceedings  was  served  by 
publication  upon  a  resident  of  the  state,  did  not  uphold  a  decree  sus< 
taining  the  lien,  in  view  of  Section  3696,  L.  O.  L.,  requiring  sum- 
mons to  be  served  in  like  manner  as  in  Circuit  Court.  (Bagley  v. 
Bloch,  607.) 

Taxation— Quieting  Title— Condition  Precedent— Payment  of  Taxes. 

4.  Since  Laws  of  1901,  page  248,  section  17,  declares  taxes  a  lien 
on  realty,  it  is  immaterial  that  taxes  were  levied  before  present  pur- 
chaser owned  lands,  and  in  a  suit  to  quiet  title,  based  on  invalidity 
of  a  tax  lien,  it  was  incumbent  upon  plaintiff  to  tender  delinquent 
taxes  into  court  before  issuance  of  decree,  as  required  by  Section 
3725,  L.  O.  L.     (Bagfey  v.  Bloch,  607.) 

Taxation— Franchises— Acts  of  Congress — Oity  Ordinance. 

5.  Where  a  telegraph  company  organized  under  the  laws  of  New 
York  and  having  the  right  under  Act  Cong.  July  24,  1866,  c.  230, 
14  Stat.  221  (U.  S.  Comp.  Stats.  1913,  8$  10072-10077),  to  con- 
struct, maintain  and  operate  its  lines  along  military  or  post  roads 
of  the  United  States,  accepted  an  ordinance  of  the  City  of  Portland 
enacted  under  the  authority  of  Portland  Charter  (Laws  1891,  p.  807), 
Section  37,  subdivision  34,  empowering  the  city  to  authorize  and 
regulate  the  erection,  maintenance,  and  "removal  of  telegraph  poles, 
wires,  etc.,  upon  or  over  the  streets,  alleys,  or  public  grounds  of  the 
city,  the  ordinance  granted  the  company  a  secondary  special  franchise 
to  operate  on  the  city  streets  distinct  from  its  secondary  franchise 
under  the  act  of  Congress,  and  such  municipal  franchise  alone  was 
intended  to  be  assessed,  where  the  tax-roll  described  the  property  as 
the  franchise  of  the  corporation  as  granted  by  the  ordinance.  (West- 
ern Union  Tel.  Co.  v.  Hurlburt,  633.) 

Taxation — Property  Taxable — ^Franchise  of  Telegrapb  Company. 

6.  Section  3037,  B.  &  C.  Comp.,  provides  that  all  taxes  shall  be 
assessed  on  property  in  equal  and  ratable  proportion  and  all  property, 
real  and  personal,  not  expressly  exempted  shall  be  subject  to  taxation. 
Section  3542,  L.  O.  L.,  enacted  under  the  initiative  power  in  1906, 
provides  that  every  telegraph  company  doing  business  in  the  state 
shall  pay  a  license  of  2  per  cent  on  the  gross  receipts  received  within 
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the  state,  but  does  not  provide  that  the  license  shall  be  in  lieu  of 
any  or  all  other  taxes.    Section  3552,  L.  O.  L.,  enacted  February  28, 

1907  (Laws  1907,  p.  497),  but  not  to  go  into  effect  until  March  1, 
1908,  provides  that  the  terms  'land,"  "real  estate."  and  "real  prop- 
erty'' shall  be  construed  to  include  the  land  itself,  and  all  appurte- 
nances and  all  franchises  and  privileges  granted  to  any  person  or 
corporation  other  than  the  right  to  be  a  corporation.  Held,  that 
prior  to  1908,  the  franchise  of  a  telegraph  company  given  by  a  city 
ordinance  to  maintain  its  poles  and  wires  on  the  city  streets  was  not 
taxable,  but  such  franchise  was  taxable  under  that  act  for  the  year 

1908  and  subsequent  years.  (Western  Union  Tel.  Co.  v.  Hurlburt, 
633.) 

Taxation— Situs  for  Taxation— FrancUfle— Foreign  Corporation. 

7.  A  franchise  to  maintain  telegraph  lines  along  city  streets 
granted  by  a  city  ordinance  to  a  foreign  corporation  can  be  treated 
as  having  a  situs  for  taxation  within  the  county  in  which  the  city 
granting  it  was  situated.     (Western  Union  Tel.  Co.  v.  Hurlburt,  633.) 

Taxation— Aasassment—Valiiation  of  FrandilBe— Blgbt  to  Object. 

8.  A  telegraph  company  cannot  object  in  a  suit  to  restrain  collec- 
tion of  a  tax  on  its  franchise  that  the  valuation  was  arbitrarily  fixed, 
where  it  did  not  s^ek  a  reduction  of  the  assessment  under  the  provi- 
sions of  Sections  3609,  3613,  L.  O.  L.  (Western  Union  Tel.  Co.  v. 
Hurlburt,  633.) 

See  Commerce,  1. 
Bee  Bailroada,  5,  6. 

Time— Oompatation—Dayi— Publication  of  Notice— Tonr  Weeks  and 
Ten  Days.** 

1.  In  probate  proceedings  to  sell  lands  under  Section  1254, 
L.  O.  L.,  providing  that  citation  shall  issue  to  heirs  to  appear  not 
less  than  10  days  after  service,  and  Section  1255,  requiring  4  weeks' 
service  by  publication  on  unknown  nonresident  heirs,  the  4  weeks 
and  10  days  mean  38  days,  to  be  computed  by  excluding  the  first 
day  of  publication  and  including  the  day  upon  which  the  order  of 
sale  is  made,  and  an  order  made  less  than  38  days  after  the  first 
day  of  publication  is  premature.     (Stadelman  y.  Miner,  348.) 

See  Fraudulent  Conveyances,  1. 

TITLB. 
Foreign  Divorce  Affecting  Title  to  Land. 
See  Divorce,  1. 

Title  of  Heir  in  Estate  of  Decedent. 
See  Descent  and  Distribution,  1,  8. 

TOBTa 

Torts— Pleading— Joinder  of  Defendants. 

1.  In  an  action  for  false  imprisonment  against  several  defendants, 
plaintiff  had  an  election  to  proceed  against  any  or  iJl  of  them,  as  one 
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joint  wrongdoer  cannot  complain  that  others,  equally  guilty,  are  not 
united  with  him.     (Lane  y.  Ball,  404.) 

TBANSCBIPT. 

6ee  Appeal  and  Error,  1-3. 

TBESPAS8. 
Trespass— Entry  upon  Land— Defenses. 

1.  The  inclosed  land  of  any  person  is  his  kingdom,  cannot  be 
invaded  by  a  stranger  to  the  title  except  in  case  of  necessity,  such 
as  to  escape  bodily  injury  or  to  obtain  therefrom  personal  property 
found  thereon  without  the  owner's  privity  or  fault,  "or,  in  some  cases, 
to  avoid  an  obstacle  rendering  the  bi&rhway  impassable  or  in  the  ez- 
ercise  of  a  right  of  entry  to  make  preliminary  surveys.  (Williams  v. 
Goose  Lake  Valley  Irr.  Co.,  302.) 

See  Eminent  Domain,  1,  2« 
See  Bailroads,  1,  2,  4. 

TBIAI.. 

Trial — ^Instmctions— Repetition. 

1.  The  refusal  of  an  instruction  given  in  substance  in  the  court's 
charge  was  not  erroneous.  (Columbia  County  v.  Consolidated  Contract 
Co.,  251.) 

Trial — Consent  to  Consideration  of  Testimony. 

2.  Where  defendant  saw  fit  to  go  into  a  certain  subject  in  the  trial 
court,  it  must  be  held  to  have  given  its  consent  to  the  consideration 
by  the  court  of  the  testimony  adduced  on  that  subject.  (Oregon- Wash. 
B.  &  N.  Co.  V.  Spokane  P.  &  S.  By.  Co.,  628.) 

Trial — ^Instrnctionft— Issaee. 

3.  In  broker's  action  for  commission  on  exchange  of  stock  of  goods, 
although  the  complaint  alleged  sale  of  personalty  only,  it  was  proper 
to  submit  to  jury  question  whether  sale  of  stock  included  realty  on 
which  the  building  was  situated  as  embracing  the  defendant's  theory 
of  the  case  as  averred  by  the  answer.  (Van  Orsdoi  v.  Hutehcroft, 
667.) 

See  Criminal  Law,  12-14,  16. 

Improper  Conduct  of  Connsel  at  TtUL 
See  Criminal  Law,  3. 

TRUSTS. 
Trusts — Conveyance  of  Title — Selection  by  Vendor. 

1.  Where  the  owner  of  a  tract  of  land  subject  to  a  mortgage  con- 
tracted to  convey  all  except  a  certain  quantity  thereof  to  be  selected 
by  him  to  a  trustee  for  a  corporation  which  agreed  to  pay  the  mort- 
gage out  of  the  proceeds  of  sales  of  the  land,  the  title  to  the  reserved 
land  after  it  was  selected  by  the  former  owner  was  held  by  the  trustee 
as  a  naked  trust,  and  he  can  be  compelled  to  convey  the  title  to  the 
former  owner.     (Pogarty  v.  Hunter,  183.) 
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Trusts — Resulting  Trust— Degree  of  Proof. 

2.  In  an  action  to  have  defendant  declared  a  trustee  of  an  interest 
in  land,  bought  with  funds  of  both  parties,  there  being  no  fraud,  plain- 
tiff must  show  by  a  preponderance  of  evidence  that  a  part  of  the 
purchase  mone^^  belonged  to  him  if  a  full  accounting  were  had. 
(Prouty  V.  Burroughs,  660.) 

ULTRA  vntsa 

See  GorporationSy  1,  5. 

UNDERTASIKa. 
Time  for  Objecting  to  Defective  Undertaking  on  Appeal. 
See  Appeal  and  Error,  5. 

UNITED  STATES  STATUTE& 

See  Table  in  Front  of  this  Volume. 

VENDOR  AND  PURCHASER. 
Vendor  and  Purchaser— Evidence  of  Contract— Question  for  Court 

1.  Where  an  alleged  contract  for  the  purchase  of  land  is  evidenced 
solely  by  letters  and  telegrams,  the  question  whether  they  constitute 
a  contract  is  for  the  court.     (Dodge  v.  Root,  21.) 

Vendor  and  Purchaser — Offer  and  Acceptance. 

2.  Numerous  letters  and  telegrams  relating  to  a  sale  of  land,  ex- 
amined, and  held  not  to  constitute  an  offer  and  acceptance.  (Dodge  v. 
Root,  21.) 

Vendor  and  Purchaser— Fraud — ^Pleading — Sufficiency. 

3.  In  an  action  seeking  a  rescission  of  contracts  for  the  purchase 
of  land  and  return  of  the  purchase  price,  an  allegation  that  the 
defendants  had  agreed  to  give  one  of  the  plaintiffs  a  valuable  con- 
sideration to  induce  him  to  persuade  the  plaintiff  corporation  to  pur- 
chase the  land  was  a  sufficient  averment  of  fraud,  since  the  bribing 
of  the  agent  of  one  party  to  induce  the  execution  of  the  contract 
will  vitiate  the  same  at  the  election  of  the  party  for  whom  the  agent 
was  originally  employed  to  act.  (Society  of  Doukhobors  v.  Hecker, 
65.) 

Vendor  and  Purchaser — ^Frand  of  Vendox^-Evldence — Sufficiency. 

4.  In  an  action  seeking  a  rescission  of  contracts  for  the  pur- 
chase of  land  and  return  of  the  purchase  price,  evidence  held  in- 
sufficient to  show  that  the  defendants  made  fraudulent  representa- 
tions to  the  plaintiff  corporation  to  induce  the  execution  of  the 
contract.     (Society  of  Doukhobors  v.  Hecker,  66.) 

Vendor  and  Purcliaser— Fraud  of  Vendor — ^Evidence — Sufficiency. 

5.  In  an  action  seeking  a  rescission  of  contracts  for  the  purchase 
of  land  and  return  of  the  purchase  price,  evidence  held  insufficient 
to  show  that  defendants  offered  a  bribe  to  one  of  the  individual 
plaintiffs  to  induce  the  execution  of  the  contract  by  the  plaintiff 
corporation.     (Society  of  Doukhobors  v.  Hecker,  65.) 
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Vendor  and  Purchaser — ^Iden  of  Purchaser  for  Amounts  Paid  Under 
Void  Contract. 
6.  In  action  to  quiet  title,  where  defendant  claimed  under  deed 
delivered  to  him  by  depositary  of  an  alleged  escrow  agreement,  '^hich 
was  held  void  because  the  contract  of  sale  under  which  deposit  was 
made  was  oral  and  void  under  statute  of  frauds,  Section  808,  L.  O.  L., 
the  defendant  in  absence  of  fraud,  is  entitled  in  equity  to  repayment 
of  purchase  price,  taxes  and  interest,  and  is  entitled  to  a  lien  for  such 
amounts  on  the  land.     (Foulkes  v.  Sengstacken,  118.) 

VENUE. 
See  Appeal  and  Error,  15. 

VEBIFIOATION. 

See  Pleading,  9. 

WAlVEBb 

See  Pleading,  9. 

WATEBS  AND  WATEBOOUBSE& 

Waters  and  Watercoorseft— Appropriation  and  Biparian  Bights— Elec- 
tion. 

1.  A  settler  has  an  election  of  relying  on  his  riparian  rights  or  to 
appropriate  water  of  non-navigable  streams,  if  subject  to  appropria- 
tion, but  he  cannot  do  both,  and,  having  used  the  water  as  a  prior 
appropriator,  he  waives  the  right  to  use  it  as  riparian  owner.  (In  re 
Sucker  Creek,  228.) 

Waters  and  Waterconrsefr— Appropriation  and  Biparian  Bights— Dis- 
tinction. 

2.  By  appropriation  each  water  right  is  superior  to  those  subse- 
quently initiated  and  completed,  while  the  characterizing  feature  of 
riparian  water  rights  is  that  each  person's  rights  are  correlated  with 
those  of  other  persons.     (In  re  Sucker  Creek,  228.) 

Waters  and  Waterconrses— Bights  of  Biparian  Owner. 

3.  A  riparian  owner  may  take  all  the  water  in  a  non-navigable 
stream  if  needed  to  satisfy  his  domestic  wants.  (In  re  Sucker  Creek, 
228.) 

Waters  and  Watercourses— Appropriation  and  Biparian  Biglits— Dis- 
tinction—Amount  of  Water. 

4.  The  amount  of  water  of  a  prior  appropriation  can  be  definitely 
determined,  but  that  to  which  a  riparian  owner  is  entitled  cannot 
ordinarily  be  ascertained  in  advance,  because  each  right  must  be  exer- 
cised in  subordination  to  rights  of  others.     (In  re  Sucker  Creek,  228.) 

Waters  and  Watercourses— Action  to  Determine  Bights — Nature  of 
Bight. 

5.  Where  claimant's  verified  statement,  claimed  a  definite  amount 
of  water  for  irrigation  and  alleged  initiation  of  such  right,  and  con- 
cluded with  express  claim  of  priority,  and  with  the  exception  of  the 
use  of  the  word  ''riparian"  in  each  case  followed  by  the  word  "appro- 
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priation/'  did  not  otherwise  suggest  a  riparian  claim,  and  the  eon- 
test  was  tried  on  theory  of  relative  priority,  heldf  that  claimant 
elected  to  claim  by  appropriation,  and  hence  waived  the  right  to 
claim  as  ripariaji  owner.    (In  re  Sucker  Creek,  228.) 

WITNESSES. 

WitnasMS— B6cei»tion  of  Evidence— Redirect  Bzamiiutlon— Scope  ot 
OrosB-examlnatloii. 

1.  Where  defendant,  on  cross-examination  of  a  witness  whose 
direct  examination  was  confined  to  the  identification  of  testimony 
considered  by  arbitrators,  drew  out  testimony  as  to  the  award  and 
what  the  arbitrators  intended  to  decide,  the  cross-examination  justi- 
fied redirect  examination  of  the  witness  on  the  same  subject  and  fore- 
closed any  objection  which  might  otherwise  have  been  urged  to  the 
competency  of  the  evidence.  (Oregon- Wash.  B.  &  N.  Co.  v.  Spokane 
P.  &  S.  By.  Co.,  528.) 

Witneasefr— Oross-ezamlnatioii. 

2.  In  action  on  note,  where  plaintiff  testified  that  he  was  the 
owner  of  a  note  and  defendants  desired  to  show  fraud  in  the  transfer, 
it  was  error  to  refuse  to  permit  cross-examination  as  to  the  method 
by  which  he  acquired  the  note;  such  cross-examination  being  as  to 
matters  stated  in  the  original  examination.     (Speer  v.  Smith,  571.) 

Witnesses — Cross-examination— -Scope. 

3.  Cross-examination  is  not  limited  to  the  exact  facts  stated  on 
direct  examination,  but  if  connected  with  the  direct,  the  cross  may 
extend  to  matters  tending  to  limit,  explain  or  qualify  the  facts  stated 
on  direct  examination.     (Speer  v.  Smith,  571.) 

See  Evidence,  9. 

WORDS  AND  PHRASE& 

••Adverse  Parties" — See  Johnson  v.  Paulson,  238. 

"Cash" — See  Bissinger  &  Co.  v.  Massachusetts  Bonding  ft  Ins.  Co.,  288. 

"Cash  Securities" — See  Bissinger  &  Co.  v.  Massachusetts  Bonding  & 

Ins.  Co.,  288. 
"Church" — See  Scott  Co.  v.  Roman  Catholic  Archbishop  of  Oregon,  97. 
"Church  Purposes" — See  Scott  Co.  v.  Roman  Catholic  Archbishop  of 

Oregon,  97. 
"Cloud  on  Title" — See  Hagenbeiger  v.  Milwaukie,  298. 
"Collateral  Attack"— See  Schmid  v.  City  of  Portland,  583. 
"Contributory  Negligence" — See  Strang  v.  Oregon-Wash.  R.  ft  N.  Co., 

644. 
"Convent" — See  Scott  Co.  v.  Roman  Catholic  Archbishop  of  Oregon,  97. 
"Conveyance" — See  Columbia  River  Co.  v.  Smith,  137. 
"Due  Process  of  Law" — See  Stadelman  v.  Miner,  348. 
"Dwelling-house" — See  State  v.  Morris,  429. 
"Four  Weeks  and  Ten  Days" — See  Stadelman  v.  Miner,  348. 
"Franchise"— See  Western  Union  Tel.  Co.  v.  Hurlburt,  633. 
"Gambling  Device" — See  Ah  Poo  v.  Stevenson,  340. 
"Gambling  Implement" — See  Ah  Poo  v.  Stevenson,  340. 
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"Judicial  Sale"— See  Stadelman  v.  Miner,  348. 
"Lottery"— See  National  Sales  Co.  ▼.  Manciet,  34. 
"Murder  in  the  Second  Degree" — See  State  v.  Morris,  429. 
"Nun" — See  Scott  Co.  v.  Boman  Catholic  Archbishop  of  Oregon,  97, 
"Proceedings  in  Bern" — See  Stadelman  v.  Miner,  348. 
"Public  Becords"— See  Bagley  ▼.  Bloch,  607. 

"Security" — See  Bissinger  &  Co.  v.  Massachusetts  Bonding  ft  Ins.  Co., 
288. 

"Store"— See  Van  Orsdol  v.  Hutchcroft,  567. 
"Suretyship" — See  National  Sales  Co.  v.  Manciet,  34. 
"Valuable  Securities" — See  Bissinger  ft  Co.  v.  Massachusetts  Bonding 
ft  Ins.  Co.,  288. 

"Voucher" — See  Bissinger  ft  Co.  v.  Massachusetts  Bonding  ft  Ins.  Co., 
288. 

WOBK  AND  I.ABOS. 
Work  and  Labor— Admission  of  Byidence. 

1.  Where  complaint  alleged  an  express  contract  for  clearing  de- 
fendants' land  at  a  specified  compensation,  which  defendants  pre- 
vented plaintiff  from  completing,  and  claiming  ^t^iantum  meruii  for 
work  done,  evidence  showing  reasonable  value  of  work  was  admis- 
sible.    (Wuchter  v.  Fitzgerald,  672.) 

Work  and  Labor — Sufficiency  of  Complaint. 

2.  Complaint  for  clearing  plaintiff's  land,  alleging  a  special  eon- 
tract  which  defendants  prevented  plaintiff  from  completing,  and  ask- 
ing reasonable  value  of  work  done,  h^ld  sufficient,  though  not  a 
model  complaint.     (Wuchter  v.  Fitzgerald,  672.) 

Work  and  Labor— Express  Contract— Part  Performance. 

3.  Where  one  performs  services  on  special  contract,  and  for  any 
reason  except  voluntary  abandonment  fails  to  comply  therewith,  and 
such  compliance  becomes  impracticable,  and  the  services  have  been 
of  value,  recovery  of  reasonable  value  may  be  had  for  work  done. 
(Wuchter  v.  Fitzgerald,  672.) 

Work  and  Labor — Amount  of  Becovery— Express  Contract. 

4.  The  limit  of  plaintiff's  recovery  in  qtuintwn  meruit  in  action 
for  clearing  defendants'  land  under  a  special  contract,  which  defend- 
ants prevented  plaintiff  from  completing,  is  the  contract  price. 
(Wuchter  v.  Fitzgerald,  672.) 

WBITINa. 
6ee  Evidence,  5,  <L 
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